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CITATION OF REPORTS 


Rule 46 of the Supreme Court is as follows: 

Inasmuch as all the Reports prior to the 638d have been reprinted by the 
State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 68 N. C., as follows: 
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tf In quoting from the reprinted Reports, counsel will cite alwars the 
marginal (4. e., the original) paging, except 1 N. C. and 20 N. C.. which have 
been repaged throughout without marginal paging. 

The opinions published in the first six volumes of the reports were written 
by the “Court of Conference” and the Supreme Court prior to 1819. 

From the 7th to the 62nd volumes, both inclusive, will be fcund the opinions 
of the Supreme Court, consisting of three members, for the first fifty years 
of its existence, or from 1818 to 1868. The opinions of the Court, consisting 
of five members, immediately following the Civil War, are published in the 
volumes from the 63rd to the 79th, both inclusive. From the SOth to the 
1O1st volumes, both inclusive, will be found the opinions of the Court, con- 
sisting of three members, from 1879 to 1889. The remaining volumes contain 
the opinions of the Court, consisting of five members, since that time or 
since 1889. 
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JUSTICES 


OF THE 


SUPREME COURT OF NORTH CAROLINA 


FALL TERM. 1932. 
SPRING TERM, 1988. 


= 


CHIEF JUSTICE: 


W...P. STACY, 


Rd 


ASSOCIATE JUSTICES : 


W. J. ADAMS, GEORGE W. CONNOR, 
HERIOT CLARKSON, WILLIS J. BROGDEN. 


Sd —— 


ATTORNEY-GENERAL : 


DENNIS G. BRUMMITT. 


eee 


ASSISTANT ATTORNEYS-GENERAL : 


A. A. F. SEAWELL, 
WALTER D. SILER.* 


re 


SUPREME COURT REPORTER: 


ROBERT C. STRONG. 


HEE ee ee mmaaaaaana 


CLERK OF THE SUPREME COURT. 


EDWARD MURRAY. 


——— 


LIBRARIAN :° 


JOHN A. LIVINGSTONE. 


*Resigned. Succeeded by Wade H. Bruton, July 1, 1938. 
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JUDGES 


OF THE 


SUPERIOR COURTS OF NORTH CAROLINA 


EASTERN DIVISION 


Name District Address 
WALTER Ty, SMALL Goan aw cinta neces soll IES Us ce cnaeaetegtenatensvay woo Lizabeth City, 
M.. “Vs. BARN aa csdseicreiscivsces nederoaearenil Suis ECON Unie arene Rocky Mount. 
HR. HUNT PARK rico icncee reward TOMER esc cevecsdlahesaouaeteete RoanokeRapids. 
FP. A. DANIELS... eeees pbhecaundstieoneteant  Meivinwits POON Micwtaaycctaahveseseeucues .Goldsboro. 

Jy, PAUE. PRIZE Eis wctutecawrndencauinaas | a cls Cee ae er en ence Snow Hill. 
Henry A. GRADY........ iidehasauiua miancetion Aiea OVUM UT celeste oeeenleubene tee Clinton. 

Wie os ARR cate i nceacriensdemannetnnanananne SOVONCED iissavesccjeikectageas des . Raleigh. 

Bo ER SG RAIN NEBR scciscotecisstenes Srna wadoreoenmevaeuaanens |; a by @ 6 eee ere neaey Southport. 
Wie Sid SUN CUEATRcsestantivwtecsctciendes Suissa oe LENT blecnitevecetexesatesmat eure .Fayetteville. 
W. A, DEVIN....0..c0000008 raeuteletG nastiest seas GUT Minecsteetitwi tia hantetsaat Oxford. 


SPECIAL JUDGHES 


CLAYTON “NOOO saa xsleiccn cereals eee cesarean’ wehf cise gail sean evieticaate te cestatnanens . Williamston. 
( ela RC Boa 1c | ee a eT Re et no PTT meee A Mer Tr omy er rit Kinston. 


WESTERN DIVISION 


JOHN Th. CLEMENT ctcten ernie LOOT eat ersectvoratsaenaatos Winston-Salem. 
HB GY ibe SiN ssdideadinvinseiciuisvevignceetecss cues PWC OLL Cinciecavcatretensawtess Lexington. 
P| 1p at (oe eT THITGOONEN sisscevnsvestenves Monroe. 

Vien dl ox. ERATION Ging sean sceurcasfnconcletere times aees Fourteenth... on Charlotte. 
FOTEN: BE. (OGLESR Yiiccitiinciseradcewseuuntvancsances cea ALCO ONT evetietcesatnnedtetieas Concord. 
WVIGSON' “VW ARDICE teeedtseiiewisceGiancnainaricandt SIX POSH Clicccccmtiavciain Newton. 

Ds Th OES LEY cc ictedviederaeveind sea SsectauaeSeats Seventeenth... Wilkesboro. 
ALICTVAEL: . SCHENCR oe.ticseurviivacasenesteartenenenes Iie HTOCNTiackrcceGe. Hendersonville. 
Pe Ac IMOICLRON cc iacevuvistwodss ccavesumapacwesnsetnues Nineteenth... ee Marshall. 
TORT AS. CATT We. SR coin eereean casera lation PwWentletliccuniaddaen ad Waynesville, 


SPECIAL JUDGE 
BaeA NICS A Tin as scciettiosnayiungeaa wa ates ce Ca een Murphy. 


EMERGENCY JUDGE 
THos. J. SHAW... sais Seg tick acl Tatutecieapicen cr Bet iouuel tumor Seen nse eaaiee esac nes Greensboro. 
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SOLICITORS 


EASTERN DIVISION 


Name District Address 
HERBERT R. LEARY.......cccccssssccstecsuctoeeseessccees PULP Sb iacp su Gicencesci lea etecavence: Edenton. 
DON NEED GILLIA Mieiiiesssvisncerapictcrincnsians SOCCOMNG........cecesvceseseccceens . Tarboro. 
W.-H. SB: BURG WIN :coitnctnetticeassicincudasss "E DIEG scciecisavetexsteeceessesees Woodland. 
CLAWSON LL. WILLIAMS......cccccccceeeseeccceeevees POURED sicsds irecteicsassaeaiis Sanford. 
Di, (CGR pair cesoctie os tas Gansevesisieiecandatanceue PTE iieuersausisastaceeeeiscauers Greenville. 
JAMES A. POWERS... ccccccsccsseeserceeenescesenscs no] Bd Geen PE Sa Rat eer Kinston. 
Ge BaP sc cistiinteasttacteevescigieciamsaasrans SeVENtD..........ccesesenccsseceee Raleigh 
WoODUS KFELLUM..........cccccccsccccstseccssesseaeeeess PGS NE Wssiensciariatincestoas tices Wilmington. 
TAs MEG IN REDD sesess Soscnstssispcdveg avvevaas dercesheonten’ ING Wssssceeciatsl nets manatee Lumberton. 
TWO ARR a isicectnuazeskchaciamsiecseataneneausasin 8 af) 4 al 6 een ee Burlington. 


WESTERN DIVISION 


OARLYLE TLIGGINS siccciecci Sissi iicentiteasiciens fb TUOV ONE ticvncetssscsralaees: Sparta 

Ble is TROON PZ rates cist cad siyscectancsinixobitete maces TOTEM iccassversasacaseadeive ... Greensboro. 
Fe Dy PAE GIRS i icsitccs decade's saapraseantersassaniens Thirteenth... eee Rockingham. 
JOHN G. CARPENTER. ......ccccccccsccssesccecersesecesaee Fourteenth.................0008 Gastonia. 

DRS Woe VSO G passa ciiseeasenldecoticecsend eam Fifteenth. .......cccccccoscseeesen Statesville. 

L. SPURGEON SPURLING ii... .cccccccsecsseeeceeeceerens SIR COCHE Dissccviecctsssiascrtest Lenoir. 

INO: Te PON BG aiciciiavclsacns covadeauscn vouckseeaspoaaions: Seventeentb.......ccccecceeee N. Wilkesboro. 
De WV PURGES idl Belwsccs ccneseavacciascaaenenveasivectsoeas Bighteenth.........c ee Marion. 

Zi Vic INBTTE RS ai eiciicicassssdnasauenpneenacee Nineteenth...........0.....0006. Asheville 

a) OPES DAO BEEN sSvcsiadecvtradvncseccieuesian Gaeicnwis "TVET Cet Dees caisecceesives Waynesville. 


LICENSED ATTORNEYS 


SPRING TERM, 1933. 


List of applicants to whom license to practice law in Norrh Carolina was 
granted by Supreme Court at Spring Term, 1933: 


AUTEN, JOSEPH LITTLE...........0.. saa eae Wsarefenitca tend uate aeedaasaeabatnainlie Huntersville. 
BARCOCK, WILLIAM SAUNDERS... eee Vhecugeiaatuanawincaatel sa eieeeee Tarboro. 
BALDWIN, THOMAS FLEFT.........0....:08 ‘catia haces Diatatiander nnd ceengebinnds .siler City. 
BALEY, JAMES MAJOR, JR... rere betas Recreertasettauat tnd woe ASHeville, 
BATTLEY, WILLIAM RICHARD... ee Sataubivascadaieen eas: pie edenCamuaes Statesville. 
BETHEA, “FILBODORE: COB sn riciteicvuesssascavulanmowesaveles Spates eae mene Reaidsville. 
ISKRAMLETT, sJJOIEN HENRY ce iescte eevee ddecdarinaivice daieglih sau bedaeindamiasrte Asheville. 
BRANHAM, JOHN RUFFIN v..ceccccceceeseee es pismey ante wtpsanmetats Pephcodnasted Raleigh. 
DROWN ACTS ELEN 8 es iacieiacnans citi vatononcuva ies nans conse wieeautanevancaetes Asheville. 
BURLESON, ALAS DOR Yo ec taduigvan ans eanpiietavincdestuaactawrinaveteniard tuasaene tldlontiewenans Albemarle. 
BURNS; ROBERT TIEN BY. Resist wissweiaceasnsti doles cansenmadaabtonceranbecueecasates Whiteville. 
COX, JOSEPIL CLIFF... janetane Cowatieiavetenomile sd coeur atte kigo inca tetas Rocky Mount. 
CROW SON ( IANTEY CLAREN CH a) Ryisdio as vcesvesnceadaueies bon yndenstdeses Ilizabeth City. 
CRUTCHFIELD; DOUGLAS “CITARLES, «.asstictvsckectlvgvnea aan Ha sceeeceee Taomasville. 
DANTER, To RASM USA LS TON 50h i cunnncetngateiasacnweeetans Ba anehomeaieews . Washington. 
ISAVIS,. EEE ACERGUSON si cieecrncs Gees ecane tan reste nesses est . Waynesville, 
TAVIS, “THOMAS: FETZGERA LD eeatvaciedscewcciviciset sin aeseviveedraaene Seieclar wae ROXDOLO, 
PUPREE ) FLU GIT GORDON tedeasich eerie andere dara deal Rageutseodenvotoas Raleigh. 
DYSARD, THOMAS JLEE, JR......cccccccsescecscsenens pe Metnoeetl acrattitens sedeetatets Sratesville. 
TUN, ORIN = CET STON aegis verse aite cael dase vesteatpnc vs sea pnawSvowe ak eav ns eeh easerneaaneien Cainn Grove. 
WVETCH ER. VRAIN ee LTE Ys ccs des ve ces panties Sein darn waa Raleigh. 
CETEEIN Na NV DET PAN porte ici lene a A aia hate tes ia clas Red Springs, 
GGHKATIAM? JOIN: WASHINGTON sosiiis esuerndedacivedeutledudtietiasa ster dereaetunteunsd Iedenton. 
Co) Gl <P» We 8 00 7s ee PPE oe ee ee Raleigh. 
TIAIRFIELD, EDWARD ALATTHEW, J Rice ccccccccecceccececccsaseaneeneuensees . Morganton, 
HAMILTON, WALTER GEORGE oi cesivicecsctaicas veces suencbsaneeniae cdsiuasasse evdnraee Asheville. 
EEARRELIS IDA ARDC REBUT ay toca tecncin aan tence dale ew ceadnau tie iedeceeuees Red Oak. 
HARRISON; 5) ASIES SOB TE LIG, oiciicccseacvisanev ateriscvasantanacenetebitcerins Mea Ananeeees High Point. 
Hopes, WILLIAM JULIUS... Lahcianeauivcdeadawannnas aac Ae nee wa Wimington, 
HUFFINE, SAMPLE ILETCHER...... Oa Nahr een ant cette ama ean nc ea Greensboro. 
HUGHES, JOHN ROBERT.......... ere iicnabanstebapaeeteedes fod Ses tbscssnce debate ~Greensbora, 
JACI SOM, CC MCTL AC ATR IN BS as ccaaeuusen teeta aren akedat ota sis acca diosa Biltmore. 
JENNINGS, JOHN RAY... taicotas prises soe tics ees Tlatecttatutns Taylorsville. 
JOHNSON, RicHARD HENRY PIERCE........... ohice ded clea dheltaeicu teasers Clinton. 
FETA DAV i Tu ieee oct dacsinds ete netasasen este sles er ne ee Yadkinville. 
KITOCUIN, oS VITA NS PURCIVAD s 6) RA ste ceo sateeesicasnletesorrlsencatutaa Asheville. 
LLATITAM, CARL INGHAM. ccceeeeees er SN en Noe Ie Te Ter Sr Sharon, S.C. 
LUPTON, HARVEY ARTHUR... ahaha tcladactetagz tm a gta asbnt Seatac ha Mokiat late tc bari Nido tst ag! Hillsboro. 
MCCALL, JOIN IKIRJATIH..cccceccceeaeeees i iiiauh ghee Na are he trecetra eee Genes Hickory. 
MCCEEN NY AWWAPTAANC NEA DISON wiciescueorsealsounntncncdonincttsavasiededncevaess Amherst, Va. 
McGUIRE, WILLIAM BULGIN, JR... in gatsen tua thes ate ce ue Sinthmrel talk Ds 
McIver, CLAUDE ROBERTSON............ TO ern ee ee Aig hanenliaeah Raleigh. 
MITCHELL, RALPIT WALTON........000.08 glinatachdatirgaen cases Quai Cate ath ried Winston-Salem. 
MOORE, JAMES OSBORNE. ..cccceccsesssccuessesaveceeteaes Masa viaigenlotiers Hesasices wow harlotte. 
ALORRISON, ISRED- WW IGSON tiered etait ow Bie etenae peceetabae i bane Raleigh. 
DRE ye PC LAr WN ca racilh dead e hsinactoroaatan mctiarertaeaeinte ama viteedmeers Durham. 


vi 


LICENSED ATTORNEYS. vil 


OLSON, Roy HERBERT............... Seapeaeeeeis boaseees Siaeueietierietacan a .... Greensboro, 
OUTLAW, RICHARD HARDING......... haivciua eu cemeresiacatt otc saretanes elem s woe ASheville. 
OWENS, ALFRED CLEVELAND......ccccccccssssscccaseeeccuseeeseeeteneseceasenenss fiicen Wilson. 
PAGE, ELLIS: ELM OR Discs csscncsacndesassnsccnvasssusrcoacesooveve ee cee vestiwies .... LUMberton. 
PARKER, ED.........cs0sscc0008 addeieucieststees Win dec ae hc evs ige ale tae ek wal Chesca aes Goldsboro. 
PITTMAN, VW ALTER AM BG ip; 05st aceuasiacteipeeasrqupieaiensveeneri einem aarean Whitakers. 
PRAY, ALP. VAIN Bisceicec titan ctyees hcassesedestnsaventey sama degudtcistend auseacreeeesen Asheville. 
RECTOR; HOMAS BRAID Y 0 ois ccccsiacecéecsnietecteessstabacasidoseictesvantecseueatinetans Asheville. 
RENFROW, WILLIAM FRANCIG........ccccccccccsccssceectcnececeursanseeeesnanaaneseeeeen High Point. 
FOBERTS, FOVELY N: WOOTEN jvsnsivssiiesatewiaid acoisicneeactkeeaaaenieetiaes Asheville. 
RUCKER; MBS. DENA: FLICKS ics sisseiwestecessssivaisasens vasbonsdanedtaardastersenteries Raleigh. 
SABISTON, WILLIAM DIVINE. siciscecessicivades devsccanckaticevsosssdsdnaseniexseveveaess Jacksonville. 
STERNBERGER, SOLOMON BEAR.......c:ccccccccsesscsssecessssseceesveesesconsssaetesees Wilmington. 
DORIC KEAN Dal OREN Aa sgscorsnonaestacuvians eeesaecncae miei neering av evamnnea marae Greensboro. 
STYLES, JA MBG: SCROOP vay sicesisiencontadeassevivetrdenirsnevibannsiea anions Asheville. 
SUIS MAN...) OS BPH oesiseleccns cvangeulistiaeitttaawsd cea goad aneeehaawieemereusenes Chapel Hill. 
TODD, CUB DIS Sic seiysuocicasbas stvtacaat win assaesttiaoasraaderceaanseonaigcoesedesseaaneieanaaee eee Durham. 
TTREMAIN, RAWLEIGH LEWISG..........ccccccccccceecesnscseenrscuueceussccesenaseneunenean: High Point. 
PY NEB 1D AV ID MGIGE AN vicosciovavtnissevevel sdidverd eckavesibtoreivunynienoteeaianerenees Gulf, 
WALTON, DORAN Be BARU oioc sos. cGcsensisavewcodeinns seve ia vente sorgaeadguapenvenenndeutens: Asheville. 
WEINSTEIN): SOL: BERNARD yivcovscccisyavansrvessaanvadientnieaindaudsviervandi os taseacsen Greensboro. 
WILLIAMSON, CHARLES WESLEY..........ccccccccssccesssccusecsseesssesecusensanenues Durham. 


COMITY APPLICANTS. 


GRIFFIN, WILLIAM PLEN BY occciis cawccsevapescececxceass eeactusinsnncetameathaooreeca eusnes New York. 
O’ DANIEL, JAMES. FROM ULU Biccesaideccdeiee adawaanatuwedsocssceascusuceteass sesnveasen Texas. 


WIMBERLY, WILLIAM FRANKLIN, JR.o..cccccccccsecsccccescceccteesserscaeeeserens Georgia. 


SUPERIOR COURTS, FALL TERM, 1933 


The parenthesis numerals following the date of a term indicate the num- 
ber of weeks during which the term may be held. 


THIS CALENDAR IS UNOFFICIAL 


— ir ee ee — 


FIRST JUDICIAL DISTRICT 


1933—Judge Small, 
Oct. 2t 


Fall Term, 


Beaufort—July 24:2; 
G* (A); Dee, 47. 
Camiuen—Sept. 25, 
Chowan—Sept. 11: 
Currituek—Sept. 4. 
Dare—Oct, 25, 
Gates-——July 31; 
Hyde—Oct. 1h. 
Pasquotank-——-Sept. 
(2); Nov. 6F: Nov, 15 
Perquimans—Oct. 3 
Tyrrell——-Oct, 2 CA), 


SECOND JUDICIAL DISTRICT 
Kall Term, 1933—Judge Barnhill. 


(2): Nov. 


Dee. 18. 


fF (A) 


Edgecombe—Sept. 11; Oct. 167: Nov. 
13t 42). 

Martin—Sept. 18 (2); Nov, 20f (A) (2); 
Dee. 11. 

Nash—-Aug. 28; Oct. 9: Now. 27 (2). 

Washington—July 10; Oct. 237 

Wilson—-Sept. 4; Oct. 27: Oct. 307 (2); 
Dec. 18. 

THIRD JUDICIAL DISTRICT 

Fall Term, 1933—Judge Parker. 

Bertie—Aug. 28: Nov. 138 ¢2). 

Halifax—aAug. 14 (2); Oct. 2+ (A) (2); 
Oct, 23" GAS Nove BF (2); 

Hertford -~- July 31%; Oct. 16*; Oct. 
oot NOs -2EP Ad 

Northampton—aAug. 7; Sept. 4%t; Oct. 
80 (2); Dec. 11f. 

Vance—Oct. 2*; Oct. OF, 

Warren—Sept. 18 ¢2). 

FOURTH JUDICIAL DISTRICT 

Fall Term, 1933—Judge Daniels. 

Chatham—July 317 (2); Oct. 28. 

Harnett—Sept. 4*; Sept. I8¢; Oct, 27 
(A) (2): Nov. 13* (2). 


Johnston—aAug. 14*; Sept. 25t (2); Oct. 
(ATS Nien tt (CA 02h Dede i Db 425, 
Lese—July 17 ¢2)3; Oct. 80; Nov. GF. 
Wasne—Aule: te Ane. Dar Oct. Ut (2)5 
INO. Bac 029s 


FIFTH JUDICIAL DISTRICT 


Fall Term, 1933—Judge Frizzeile. 
Carteret—Oct. 16; Dee. 47. 
Craven—Sept. 4%; Oct. 2t (2); Nov. 20F 

Cy 
Cire ene—Dee, 


16 


VT C29, 


EASTERN DITVISTON 


a a 


a i ee ee 


Jones—Sept. 18. 


Pamlico—-Nov. 6 (2), 

Pitt—Aug. 214: Aug. 28: Sept. 117: 
mept, 26t; Oct. 2377. Oct. 20; Novi 20T 
(A). 

SIXTH JUDICIAL DISTRICT 
Fall Term, 1933—Judge Grady. 

Duplin—July 24*; cALug. 287 (2); Oct. 
2*: Dec. 4; Dec. lit. 

Lenoir—Aug. 21; Sept. 25+; Oct. 16; 
Nov. 6 (2); Dec. 11 (A). 

Onslow—July 172%; Oct. &: Nov. 207 
(21; 

Sampson—Aug. 7; Aug. 14¢; Sept. 1!f 
(21% Oct. 23s (Oct. 20%. 


SEVENTH JUDICIAL DISTRICT 


Fall Term, 1933—Judge Harris. 
Franklin—Aug. 28 (2); Oct. 16*; Nov. 
Tot: (2). 
Wake—July 
(ot Get 24 
22 NON. 2rk Dee, 11* (2), 


EIGHTH JUDICIAL DISTRICT 


Fall Term, 1933—Judge Cranmer, 
Brunswick-~Sept. 47; Oct. 2. 
Columbus—Aug. 21 (2); Nov. 
New Hanover—July 24*; 

Sept. 187; Oct. 16¢ (233; Nov. 

4% (2). 
Pender—July 


10*; 
Oct. 
ts Be 


Sept. 
g*: Oct. 


11*; Sept. LS 
23t (2); Nov. 


20F 
Sept. 
134; 


(2). 
11°: 
Dec. 


17; Oct. (2), 


NINTH JUDICIAL DISTRICT 


Fall Term, 1933—Judjyre Sinclair. 
Bladen—aAug. 77; Sept. 18*. 
Cumberland—Aug. {8*; Sept. 

Oet.: 239T (29+ Novy 24: 
Hoke—Aug. 21; Nov, 13. 
Robeson—July 10+; Aug. 14*; 

Cte CE. Se et. Mies NOVe “bes 

(2); Dec 18*, 


30 


Zot (2); 


Sept. 47 
Dec. 47 


TENTH JUDICIAL DISTRICT 


Fall Term, 19338—Juds;e Devin. 
Alamance—July 3914; Aug. 14*; 

at (2)3 NOV. UBT CAD €2)3 Nov. 27%, 
Durham-——July 17*; Sept. 4* (A); Sept. 


Sept. 


lit (A); Sept. 18¢ (2); Oct. 9*; Oct. 23F 
(AY: Oct. 380F¢ (2); Dee. 4%, 
Granville—July 24; Oct. 23T; Nov. 13 
(2), 
Orange—aAug. 21 (2); Get. 24+; Dec, Li. 
Person—aAug. 7; Oct, 16. 


COURT CALENDAR. 1X 


WESTERN DIVISION 


ELEVENTH JUDICIAL DISTRICT 


Fall Term, 1933—Judge Clement. 


Ashe—July 10f (2); Oct. 16°. 

Alleghany—-Sept. 25. 

Caswell—Oct. 16 (A); Dec. 4. 

Forsyth—July 10 (A) (2); Aug. 28 (2); 
Sept. 257 (A) (2); Oct. 3 (A) (2); Oct. 
16¢ (A); Nov. 6 (2); Nov. 20¢ (A) (2); 
Dec. 4 (A) (2). 

(2); Sept. 117 


Rockingham—aAug. 7* 
(2); Nov. 207 (2). 

Surry—July 10 (A) (2); Oct. 2 (2). 
TWELFTH JUDICIAL DISTRICT 


Fall Term, 1933—Judge Sink. 


Davidson—Aug. 21*; Sept. 11; Sept. 
18+ (A); Oct. 2¢ (A) (2); Nov. 20 (2). 

Guilford—July 10* (A); July 31*; Aug. 
7+ (2); Aug. 287 (2); Sept. 18* (2); Oct. 
27 (2); Oct. 23*. (A)}y Oct, 30T. (2); Nov, 
13%; Nov. 20¢f (A) (2); Dec. 4¢ (2); Dec. 
18*. 

Stokes—July 3*; July 107; Oct. 
Oct. 23f. 


THIRTEENTH JUDICIAL DISTRICT 


Fall Term, 1933—Judge Stack. 
Anson—Sept. 11+; Sept. 25*; Nov. 13f. 


16*; 


Moore—Aug. 14*; Sept. 18t; Sept. 25+ 
(A); Dee. 117. 
Richmond—July 17¢; July 24*; Sept. 


47; Oct. 2*; Nov. 207 (A), 
Scotland—Oct. 30f; Nov. 27 (2). 
Stanly—July 10; Sept.-4¢ (A) (2); Oct. 

S+:; Nov. 20. . 
Union—July 31%; (2); Oct. 

16; Oct. 238f. 


FOURTEENTH JUDICIAL DISTRICT 
Fall Term, 1933—Judge Harding. 


Aug, 2if 


Gaston—July 24*; July 31¢ (2); Sept. 
1i* (A); Sept. 18¢ (2); Oct. 23*: Nov. 
27* (A); Dee. 47 (2). 


Mecklenburg—July 10* 
Sept. 4f (2); Oct. 2%; Oct. 9f (2); 
30¢ (2); Nov. 13*; Nov. 20¢ (2). 


FIFTEENTH JUDICIAL DISTRICT 
Fall Term, 1933—Judge Oglesby. 


Cabarrus—Aug. 14 (3); Oct. 16 (2). 

Iredell—July 381 (2); Nov. 6 (2). 

Montgomery—July 10; Sept. 25f; 
2; Oct. 30f. 

Randolph—July 177 (2); Sept. 4*; Dec. 
4 (2). 

Rowan—Sept. 11 (2); Oct. 9¢; Oct. 16f 
(A); Nov, 20 (2). 


(2); Aug. 28%; 
Oct. 


Oct. 


*For criminal cases only. 

{For civil cases only. 

For jail and civil cases. 

(A) Special Judge to be assigned. 


SIXTEENTH JUDICIAL DISTRICT 


Fall Term, 1933—Judge Warlick. 
Burke—Aug. 7 (2); Sept. 257 (3); Dec. 
(2); Sept. 4f 


11 (2). 
Catawba—July 3 (2); 

Nov. 13*; Nov. 20¢; Dec. 4% (A). 
Caldwell—Aug. 21 (2); Nov. 27 (2). 
Cleveland—-July 24 (2); Sept. 187 (A); 

Oct. 30 (2). y 
Lincoln—July 17; Oct. 16; Oct. 23f. 
Watauga—Sept. 18. 


SEVENTEENTH JUDICIAL DISTRICT 


Fall Term, 1933—Judge Finley. 


Alexander—Sept. 4 (2). 

Avery—July 3*; July 10¢ (2); Oct. 
16.*; Oct. 23%. 

Davice—Aug. 28; Dec. 4f. 

Mitchell—July 247 (2); Oct. 30 (2). 

Wilkes—Aug. 7 (2); Oct. 2+ (2). 

Yadkin-~Aug. 21*; Dec. 117 (2). 


EIGHTEENTH JUDICIAL DISTRICT 


Fall Term, 1933——Judge Schenck. 
Henderson—Oct. 9 (2); Nov. 20f¢ (2). 
McDowell—July 107 (3); Sept. 11 (2). 
Polk—Aug. 28 (2). 

Rutherford—Sept. 25+ (2); Nov. 6 (2). 
Transylvania—July 31 (2); Dec. 4 (2), 
Yancey—Aug. 147 (2); Oct. 23¢ (2). 


NINETEENTH JUDICIAL DISTRICT 


Fall Term, 1933—Judge McElroy. 


Buncombe—July 10¢ (2); July 24; July 
381; Aug. Tt (2); Aug. 21; Sept. 4¢ (2); 


Sept. 18; Oct. 2¢ (2); Oct. 16; Oct. 30; 
Nov. 67 (2); Nov. 20; Dec. 4+ (2); Dec. 
18. 

Madison—Aug,. 28; Sept. 25; Oct. 23; 
Nov. 27. 


TWENTIETH JUDICIAL DISTRICT 


Fall Term, 1933—Judge Alley. 
Cherokee—Aug. 7 (2); Nov. 6 (2). 
Clay—Sept. 25 (A) (2). 
Graham—Sept. 4 (2). 
Haywood—July 10 (2); Sept. 

Nov. 27 (2). 

Jackson—Oct. 9 (2). 
Macon—Aug. 21 (2); Nov. 20; Nov. 27 

(A). 

Swain—July 24 (2); Oct. 28 (2). 


I8t (2); 


UNITED STATES COURTS FOR NORTH CAROLINA 


DISTRICT COURTS 
Bastern District—Isaac M. MEEKINS, Judge, Elizabeth City. 
Middle District—JoHNson J. HAyYEs, Judge, Greensboro. 
Western Districf—IEpDWIN YATES WExbB, Judge, Shelby; JAMES I, Boyp, Judye, 
Greensboro. 


EASTERN DISTRICT 


Terms—District courts are held at the time and place as follows: 

Durhan, first Monday in March and September. S. A. ASHE, Clerk. 

Raleigh, criminal term, second Monday after the fourth Monday in 
April and October; civil term, second Monday iz. March and Sep- 
tember. S. A. ASHE, Clerk. 

Fayetteville, third Monday in March and September. [ELSIE CAMERON 
THoMPpson, Deputy Clerk. 

Ilizabeth City, fourth Monday in March and first Monday in October. 
J. P. THomepson, Deputy Clerk, Klizabeth City. 

Washington, first Monday in April and fourth Monday in September. 
J. B. Respess, Deputy Clerk, Washington. 

New Bern, second Monday in April and October. GEORGE GREEN, 
Deputy Clerk, New Bern. 

Wilson, third Monday in April and October. G. L. Parker, Deputy 
Clerk. 


Wilmington, fourth Monday in April and October. PoRTER HUFHAM, 
Deputy Clerk, Wilmington. 


OFFICERS 


W. H. Fisuer, United States District Attorney, Wilmington. 

B. H. CruMPLER, Assistant United States District Attorney, Clinton. 
WHLEELER MARTIN, Assistant United States District Attorney, Williamston, 
Id, C. Geppige, United States Marshal, Raleigh. 

SA. AsuE, Clerk United States District Court, Raleigh. 


MIDDLE DISTRICT 


Terms—District courts are held at the time and place as follows: 

Greensboro, first Monday in June and December. R. L. BLAYLock. 
Clerk: Myrtite Coss, Chief Deputy; DELLA Burr, Deputy; Cora 
Saw, Deputy. 

Rockingham, first Menday in March and second Monday in Septem- 
ber. R. ur. Brayrock, Clerk, Greensboro, 

Salisbury, third Monday in April and October. R, LL. BLAYLOCK, 
Clerk, Greensboro; ELIZABETH HENNESSEE, Deputy. 

Winston-Salem, first Monday in May and November. R. L, Bray- 
Lock, Clerk, Greensboro; ELLA SHoRE, Deputy. 

Wilkesboro. third Monday in May and November. LiINvILte BuM- 
GARNER, Deputy Clerk. 

OFFICERS 


J.R. McCrary, United States District Attorney, Greenshoro, 

T. C. Carter, Assistant United States Attorney, Greensboro. 

A. E. Tittey, Assistant United States Attorney, Greensboro. 

G. H. Morton, Assistant United States Attorney, Greensborn. 

J. J. JENKINS. United States Marshal, Greensboro. 

R. L. Buaytock, Clerk United States District Court, Greensboro. 


x 


UNITED STATES COURTS. xl 


WESTERN DISTRICT 


Terms—District courts are held at the time and place as follows: 

Asheville, second Monday in May and November. J. Y. JOBDAN, 
Clerk; Oscar L. McLurp, Chief Deputy Clerk; WILLIAM A. LYTLE, 
Deputy Clerk. 

Charlotte, frst Monday in April and October. Fan Barnett, Deputy 
Clerk, Charlotte. 

Statesville, fourth Monday in April and October. ANNIE ADERHOLDT, 
Deputy Clerk. 

Shelby, fourth Monday in September and third Monday in March. 
Fan BARNETT, Deputy Clerk, Charlotte. 

Bryson City, fourth Monday in May and November. J. Y. JorpDAN, 
Clerk. 


OFFICERS 


T. G. HARKINS, United States Attorney, Asheville. 

FRANK C. PaTron, Assistant United States Attorney, Charlotte (Morganton). 
Tuos, A. McCoy, Assistant United States Attorney, Asheville. 

J. M. Horie, Assistant United States Attorney, Charlotte. 

BROWNLOW JACKSON, United States Marshal, Asheville. 

J. Y. JorpAn, Clerk United States District Court, Asheville. 
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CASES 


ARGUED AND DETERMINED 


SUPREME COURT 
NORTH CAROLINA 
RALEIGH 


FALL. TERM, 1932 


McD, RAY vy. JOHN G. P. LIVINGSTON. 
(Filed 25 January, 1933.) 


1. Bills and Notes C d—Purchaser from payee after negotiation of in- 
strument back to payee may not hold intermediate endorser liable. 


C. 8., 3047, providing that an endorser of a negotiable note warrants 
to all subsequent holders in due course that the instrument is genuine, 
that he has good title, that all prior parties had capacity to contract, and 
that the instrument at the time of his endorsement is valid and subsisting, 
must be construed with the other sections of the Negotiable Instrument 
Act relating to the liability of endorsers, C. S., 3031, 3089, 3049, and, 
under the provisions of these sections, where the instrument is negotiated 
back to the payee the payee cannot hold the intermediate endorsers liable, 
nor can a purchaser from the payee after reissuance of the note by the 
payee hold such endorsers liable. 


2. Same-——Endorser subsequent to endorsement by payee held not liable 
to purchaser from payce after note had been negotiated back to 
payee. 

Where all the names on a negotiable instrument are forged except the 
endorsement of the payee and the name of an endorser subsequent to the 
payee’s endorsement, and the note is negotiated back to the payee who 
sells it to a bona fide purchaser for value: Held, the bona fide purchaser 
for value. from the payee upon the reissuance of the note may not hold 
the endorser whose signature was genuine liable, such endorser being an 
intermediate endorser between the payee’s original endorsement and the 
payee’s subsequent possession of the note and transfer to the purchaser. 
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3. Same—Posession of note by prior party raises presumption of owner- 
ship and that note was negotiated back to him. 


The possession of a negotiable instrument raises a presumption of 
ownership, and where a prior party obtains possession cof a note for the 
second time and sells it by reissuance to a purchaser, it will be presumed 
that the prior party obtained the note by negotiation back to him by 
endorsement in blank when his name does not appear on the note the 
second time, and the purchaser from him is charged with notice thereof. 


APPEAL by plaintiff from Schenck, J., at May Term, 1932, of Hrn- 
person. Afhrmed. 

The plaintiff brought suit to recover of the defendant as an endorser 
the amount alleged to be due on the following note: 


“£450.00. Hendersonville, N. C., 14 December. 1929. 
Six months after date, without grace, we promise to pay to T. UA. 
Steel, or order, four hundred fifty and No/100 dollars. For value 
received. Payable at the office of the First Bank and Tvust Company, 
Hendersonville, N. C., with interest after date. Protest, presentment 
and notice of dishonor or extension waived by all parties to this note. 


Mrs. T. A. Stecle.  (Seal.) 
C. W. Gilbert. (Seal.) 
Nora M. Steele. (Seal.) 


Endorsements on said note: T. A. Steele, Jno. G. P. Livingston, J. M. 
Gilbert, Robt. A. Steele, O. H. Steele, and H. R. Steele.” 


The parties waived a trial by jury and submitted the case on the 
following agreed statement of facts: 

1. That the plaintiff, McD. Ray, became the holder of the note sued 
on, which is attached hereto and made a part of this agreed statement 
of facts before maturity, and without notice that it had teen previously 
dishonored; and in fact, it had not been previously dishonored; that 
said plaintiff took said note in good faith and for value; that at the time 
it was negotiated to said plaintiff, he had no notice of any infirmity in 
the instrument, or defect in the title of the person negotiating it. 

2. That the names of all the makers were forged and that the names 
of all endorsers, who endorsed said note after the defendant, John F. V. 
Livingston, endorsed were forged. 

3. That the name of T. A. Steele and John G. P. Livingston, the first 
two endorsers on said note, were not forgeries, but are the genuine signa- 
tures of the said Steele and Livingston. 

4. That the endorser, T. .A. Steele, sold and negotiated said note to 
the plaintiff, McD. Ray. 
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5. That the defendant, when he endorsed said note, did not know that 
any of the names to the note were forgerics, and that the plaintiff in 
purchasing said note did not know that any of said names were forged. 

Ifis Ifonor adjudged that the plaintiff is not entitled to recover of 
the defendant Livingston. The plaintiff exeepted and appealed. 


Redden & Redden and C.D. Weeks for plaintiff. 
Mack P. Spears for defendant. 


Abas, J. All the signatures on the note were forged except those of 
the defendant and T. A. Steele, the payee. It is fundamental that a 
forged signature creates no obligation. Steele is not a party to the action. 
The only question is whether the defendant is Hable to the plaintiff. 

In asserting the hability of the defendant the plaintiff relies chietly 
on the provisions of seetion 3047 of the Consolidated Statutes and on the 
legal principle enunciated in Bank xv. Crafton, 181 N. C., 404. In that 
case the Court held that a “contract of endorsement is a substantive 
eontract, separable and independent of the instrument on which it 
appears, and where it has been made without qualification and for value 
it guarantees to a holder in due course among other things that the 
instrument, at the time of the endorsement is a valid and subsisting 
obhgation.” The opinion was based on these facts: Carver had given 
his promissory note to Crafton, the defendant, for money which the 
defendant, who was the payee, had won in a game of cards, and Craftou 
had endorsed the note to W. E, Shuford for whom the bank had dis- 
counted it without notice that it had been given for a gambling debt. 
The note was void because executed in consideration of a gaming con- 
tract. C. 8., 2142. Upon these facts the Court held, according to the 
principle stated, that the plaintiff could recover of the defendant. 

Tt is essential that we keep in mind the distinction between the facts 
in the case just cited and those in the ease at bar. In the former, the 
bank derived its title to the note from Shuford, the last endorser, and 
had the right at its election to bring suit against him or any prior 
endorser. C. 5., 458; Lely v. Baker, 88 N. C., 151; Bank v. Carr, 121 
N. C., 113; Bank v. Lumber Co., 128 N. C., 24; Bank v. Carr, 180 
N. C., 479. In the present case Steele, the payee, sold and negotiated 
the note to the plaintiff, and the plaintiff instead of suing Steele, sued 
the defendant who was a subsequent endorser. It is our purpose presently 
to point out the legal effect of this procedure. 

Meantime let us advert to section 30£7, which is cited by the plaintiff. 
It provides that every endorser who endorses without qualification war- 
rants to all subsequent holders in due course (1) that the instrument is 
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genuine and in all respects what it purports to be; (2) that he has a 
good title to it; (8) that all prior parties had capacity to contract; and 
(4) that the instrument is at the time of his endorsement valid and 
subsisting. 

This section, which restricts the warranty to subsequent holders in due 
course, must be considered in connection with other sections of the 
Negotiable Instruments Law. Section 3039 is in these words: “In the 
hands of any holder other than a holder in due course a negotiable in- 
strument is subject to the same defenses as if it were nonnegotiable. 
But a holder who derives his title through a holder in due course and 
who is not himself a party to any fraud or illegality affecting the 
instrument has all the rights of such former holder in respect of all 
parties prior to the latter.” 

In Pierce v. Carlton, 184 N. C., 175, Hoke, J., in his elucidation of 
this statute approved the following quotation from Daniels on Negoti- 
able Instruments (6 ed. by Calvert), sec. 805: “But this rule is subject 
to the single exception that if the note were invalid as between the 
maker and the payee, the payee could not himself, by purchase from 
a bona fide holder, become successor to his rights, it not being essential 
to such bona fide holder’s protection to extend the principle so far.” If, 
therefore, the defendant Livingston acquired title to the note as a holder 
in due course and Steele, while not a holder in due course, derived his 
title through the defendant he would not succeed to the rights of the 
former holder, because by reason of the forgery the note was invalid 
as between the alleged makers and the payee. 

We now turn to section 3031: “Where an instrument is negotiated 
back to a prior party, such party may, subject to the provisions of this 
chapter, reissue and further negotiate the same. But he is not entitled to 
enforce payment thereof against any intervening party :o whom he was 
personally hable.” 

The word “endorsement” usually means the “writing of one’s name 
on an instrument with intent to incur the liability of a party who war- 
rants payment of the instrument, provided it 1s duly presented to the 
principal at maturity, not paid by him, and such fact is duly notified 
to the endorser.” 1 Daniel, Neg. Ins. (6 ed. by Calvert), sec. 666. As 
respects one another, endorsers are Hable prima facie in the order in 
which they endorse—in the absence of contract each being lable only to 
those who subsequently endorse the paper. C. S., 3049; Hill v. Shields, 
S1 N. C., 250; Lancaster v. Stanfield, 191 N. C., 340. As a rule no prior 
endorser has a cause of action against a subsequent endorser. One who 
obtains possession of a note or bill after endorsing it is restored to his 
original position and cannot hold intermediate parties; and one who 
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acquires possession of the instrument from such person, with notice of 
the fact, cannot hold the intermediate endorser. Adrian v. McCaskill, 
103 N. C., 182. 

The facts in regard to the payee’s endorsement and his subsequent 
possession of the note are not stated; but an endorsement in blank pre- 
sumes an intent to transfer the endorser’s title. Adrian v. McCaskill, 
supra. 

Under what circumstances Steel acquired possession of the note after 
his endorsement does not appear, but his possession raised a presumption 
of his ownership. We are therefore justified in assuming upon the 
agreed facts that Steele transferred his title to the defendant who after- 
wards negotiated the note back to the payee, the latter according to the 
signatures of the endorsers being a prior party. The plaintiff was 
affected with notice of the fact. Steele cannot hold the defendant liable; 
the plaintiff succeeded to Steele’s title and therefore has no cause of 
action against the defendant. The judgment is 


Affirmed. 


CLYDIE WATSON anp ALBERT WATSON y. CLEVE WATSON, IDA 
STILES, FLORENCE CHRIST anp CLAY WATSON ET AL. 


(Wiled 25 January, 193838.) 


Infants B b——Acceptance after majority of benefits under consent judg- 
ment entered during minority held ratification of consent judgment. 


Certain minors were sued to have a deed executed to them by their 
father set aside. The mother of the minors, who was also a grantee in the 
deed and a party defendant in the suit, was appointed guardian ad litem 
for the minors, and she aecepted service and filed answer. A consent 
judgment was entered that all the parties plaintiff and defendant were 
tenants in common in the land, and part of the land was sold under order 
of court for division. The minors’ share in the proceeds of the sale was 
paid to their guardian appointed by the court. The guardian paid certain 
of the money to the minors during their minority, and upon their coming 
of age, paid the balance to them, and they accepted payment with full 
knowledge of all the vital facts. A number of years later they brought 
suit attacking the consent judgment: Held, by aceepting the benefits de- 
rived from the sale under the consent judgment after their majority the 
plaintiffs ratified the same and may not now upset the consent judgment 
in an action instituted more than eight years after accepting such benefits. 


Civit action, before Stack, J., at January Term, 1932, of CHEROKEE, 
J. M. Watson died on or about 14 February, 1919, in Cherokee 
County, owning land in said county. The plaintiffs are the children of 
the second wife and the defendants are the children of the first wife. It 
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was alleged that on 17 January, 1919, a short time before his death 
J. M. Watson executed two deeds, purporting to convey certain land 
owned by him to said Eliza Watson, his second wife, for life, and at her 
death to her children, Albert Watson and Clyde Watson. It was ad- 
mitted that the plaintiff, Clyde Watson, was born 14 June, 1901, and 
that the plaintiff, Albert Watson, was born 30 July, 1902. It was also 
admitted that Eliza Watson, the second wife, died in August, 1928. 
On or about 7 October, 1919, the children of the first merriage brought 
a suit against the widow and the children of the second marriage, to wit, 
Eliza Watson, Clyde Watson and Albert Watson, for the purpose ot 
setting aside the deed made to them by J. M. Watson, the father of both 
plaintiffs and defendants. On 20 November, 1919, the clerk of the 
Superior Court appointed Eliza Watson, mother of Clyde Watson and 
Albert Watson, as guardian ad litem for said minors. Thereafter a 
consent judgniecnt was entered in the cause by Judge B. F. Long. The 
judgment recites: “This cause is compromised upon the terms herein- 
after set out, and by conseut it is adjudged by the court that the partics 
plaintiff and defendant, except Eliza Watson, are the owrers of the land 
described in the complaint.” It was further ordered that certain of said 
lands involved in the suit “be sold by the commissioner hereinafter ap- 
pointed, and the costs of this action be deducted therefrom and the re- 
mainder be distributed among the following children of J. ML. Watson, 
share and share alike.” .All the children are named in the decree, It was 
further decreed that the widow, Eliza Watson, was to have all the per- 
sonal property of the deceased, J. M. Watson. It was further ordere | 
that S. W. Lovingood “is hereby appointed commissioner “o sell the lands 
of said J. M. Watson . . . who will report sale to tae clerk of this 
court for confirmation or rejection, and for the further orders of the 
court. This judgment may be signed out of term anywhere in North 
Carolina.” Appended to the judgment is the following: “By consent. 
Cleve Watson, C. H. Watson, G. A. Watson, for selves and other plain- 
tiffs; Eliza Watson, Albert Watson, Clyde Watson, guardian ad litem of 
Clyde Watson and Albert Watson, defendants.” On 1 March, 1921, 
Judge Long entered another judgment in the cause reciting that the 
‘ause had been compromised upon certain conditions set out in the 
judgment. This judgment was consented to by attorneys representing the 
plaintiffs and the defendants. Lovingood, the commissioner appointed to 
sell the land reported the sale to the court, stating that lie had received 
the sum of $1,670. Lovingood was appointed guardian for Clyde Watson 
and Albert Watson in October, 1921. On 15 January, 1027, said guard- 
ian filed a report with the clerk of the Superior Court of Cherokee 
County, disclosing that he had disbursed and paid to Clyde Watson and 
Albert Watson the net proceeds arising from the sale of the land. 
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On or about 11 June, 1929, Clyde Watson and Albert Watson brought 
a suit against the defendants, who were the children of the first marriage, 
alleging that they were the owners in fee of the lands conveyed by J. MM. 
Watson to them by deed dated 17 January, 1919, and that the defendants 
claim an interest or estate in said property, which constituted a cloud 
upon their title. The defendants answered, setting up the consent judg- 
ment signed by B. F. Long, judge presiding, heretofore referred to. It 
was admitted that the plaintitts “are now the owners of said land unless 
they have been divested of said title by reason of a certain Judgment im 
another action.” This admission apparently refers to the consent judg- 
ment entered by Judge Long, heretotore referred to. 

Lovingood testified that he handled the money derived from the sale 
of the land as guardian for Clyde Watson and Albert Watson. He said: 
“The residue that belonged to these boys, I took back from the clerk 
what was left, and I qualified as guardian and paid these boys from 
tline to time, except at different times when they would have to have 
this thing and another thing, books, clothes and shoes, and after they 
became 21 years of age they came and I paid them in full. The money 
‘ame from land I sold as commissioner. . . . They understood it 
was the money and part of their estate. They got the same amount of 
money the other heirs got.” The guardian further testified that he settled 
with one of the boys im May, 1922, and with the other one in January, 
1927, Albert Watson, one of the plaintiffs, testified that he did not sign 
the consent judgment, but that he knew “May. Lovingood as commissioner 
had sold part of the land. [ knew he was my guardian. I made a settle- 
ment with him as guardian. He paid out some expense for me and paid 
over some amounts to me. I knew this was the money that he got out 
of the sale as commissioner of some of the lands. IL am 29 vears old.” 
Clyde Watson, the other plaintiff, testified that he was 30 years old and 
did not sign the consent judgment. He further testified: “IL knew a suit 
had been brought to set aside both deeds to all the lands to my mother, 
my brother and myself. 2... JI knew Mr. Sain Lovingood was ap- 
pointed commissioner to sell it, and I got my part of the money, and L 
knew he paid me for my part of that land. IL aceepted it. When J 
beeame 21 I knew when he settled on the final account and he and L 
agreed on that.” Mr. M. W. Bell testified that he was attorney for 
the defendants mm the present swt, who were the plaintiffs in the former 
suit, and that Ehza Watson was duly appoited guardian ad fifem 
for Clyde Watson and Albert Watson, and that as sueh she accepted 
seryice on 20 November, 1919, and that she filed an individual answer 
in the cause, and that the plaintiffs in this sutt were about 17 and Is 
vears of age respectively. 
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The following issues were submitted to the jury: 

1. “Are the plaintiffs the sole owners of the land sued for in this 
action ?”’ 

2. “If not, are they tenants in common with the other heirs at law 
of J. M. Watson, deceased ?” 

3. “What interest have the plaintiffs in the land sued for?” 

The trial judge instructed the jury to answer the first issue ‘No,’ 
the second issue “Yes,” and the third issue “two-thirteenths.” 

From judgment upon the verdict, the plaintiff appealed. 


J. D. Mallonee for plaintiffs. 
Gray & Christopher for defendants. 


Brogpen, J. It was admitted by counsel in the trial of the case at 
bar that the plaintiffs are the owners of the lands in dispute unless “they 
have been divested of said title by reason of a certain judgment in 
another action.” The action referred to was instituted by the defendants 
in this suit, who are the children of the first marriage, against thie 
children of the second marriage alleging that the deed made by the de- 
ceased J. M. Watson to the widow and children of the second marriage 
was secured by the exercise of dominating influence upon an old man 
by the second wife. .\ purported consent judgment was entered by 
Judge Long in 1919, decreeing that the parties were tenants in common 
as to certain land, and further ordering other portions of land to be 
sold by Lovingood, the commissioner appointed for such purpose. The 
plaintiffs in this action were minors at that time. The plaintiff, Clyde 
Watson, became of age on 14 June, 1922, and the plaintiff, Albert 
Watson, became of age on 30 July, 1923. After they became of age 
they received from Lovingood the net proceeds of the land sold, remain- 
ing in his hands as guardian, They testified at the trial that they knew 
the source from which the money was derived and accepted it. Notwith- 
standing, this suit to set aside the consent judgment was not instituted 
until 1929. The evidence disclosed that the mother, Eliza Watson, was 
appointed guardian ad Jitem, and that she accepted service of summons 
and filed an answer. While the evidence is not satisfactory, doubtless 
due to the fact that the courthouse was burned, the fact remains that 
the plaintiffs, when they became of age, accepted proceeds derived from 
a sale of land by virtue of the deeree which they now attempt to set 
aside. Moreover, the money was received and accepted with full knowl- 
edge of all the vital facts. This fact-status invokes the application 
of the principle declared in Williams v. Wiliams, 196 N. C., 675, 146 
S. E., 716, which was stated by Stacy, C. J., as follows: “The defend- 
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ant, after reaching his majority and with full knowledge of all the facts, 
accepted $360 for his one-sixth interest in the lands of Robert Willams, 
deceased. This was a ratification of the sale previously made, and the 
Court will not now permit hun to upset the proceeding by motion in the 
present cause filed more than four years after such ratification.” See, 
also, Smith v. Gray, 116 N. C., 311, 21 8. E., 200. 

No error. 


BAXTER FOSTER, By His Next Iriend, MRS. NANNIE FOSTER, v. FRED 
MOORIS anp WiFE, PEARL MOORE. 


(Filed 25 January, 19838.) 


Fraudulent Conveyance A a—Question of whether conveyance was deed 
or mortgage held for jury. 


Where the complaint alleges that the plaintiff was a creditor of the 
defendant under a docketed judgment and seeks to set aside on the 
sround of fraud and conspiracy a subsequent, registered deed executed 
by the defendant to his wife, and the answer alleges that the deed was 
made upon adequate cousideration, and also alleges that the defendant 
owed a large sum of money to his wife and had promised to convey the 
land to her as security: Jfeld, a Judgment on the pleadings setting aside 
the deed as against the issuance of execution is erroneous, for, although 
the answer is ambiguous, the question of whether the conveyance was a 
deed as imported on its face or in effect a mortgage to secure a debt, is a 
question for the determination of the jury; and should the jury answer 
the issue adversely to the plaintiff, the validity of the instrument must 


be determined by the principles announced in Aman v. Walker, 165 N.C. 
224. 


APPEAL by defendants from Cowper, Special Judge, at 3 October, 
1932, Special Term, of Mreckrensurca. Error. 

Baxter Foster, a minor, was injured in an automobile wreck on 8 
July, 1930. On 6 August, 1930, Baxter Foster, through his mother as 
next friend, the plaintiff in this action, brought an actionable negligence 

pase against the defendant Fred Moore. On 4 November, 1931, the 
plaintiff recovered judgment against defendant Fred Moore for $2,500, 
and costs. The judgment is duly recorded in the clerk’s office of Meck- 
lenburg County, North Carolina, in accordance with law and is not paid. 
Pearl Moore is the wife of Fred Moore. On 3 September, 1930, Fred 
Moore conveyed to his wife Pearl Moore by deed certain real estate 
which he owned. This action is brought to set aside the deed as null and 
void, on the ground of fraud. 

The plaintiff alleges in part: “That the defendant, Pearl Moore, did 
not pay to the defendant, Fred Moore, for said deeds, a sufficient con- 
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sideration, and in fact did not pay therefor any consideration whatever. 
That in making said conveyances the defendant, Fred Moore, did not 
retain sufficient property for the payment of his then existing debts. 
That the conveyance of said property by the defendant, Fred Moore, to 
his wife, the defendant, Pearl Moore, was arranged and >lanned for the 
purpose of fraudulently avoiding hability to his creditors, and for the 
purpose of having the title to his property vested in his wife in order 
that the claims of ereditors might be delayed, defeated and defrauded. 
That the said deeds from Fred Moore to his wife, Pearl Moore, are void 
and of no effect, as against the plaintiff herein, to whcm the hability 
of the defendant, Fred Moore, in the sum of $2,500 and costs arose prior 
to the execution, delivery and registration of said deeds. Wherefore, the 
plaintiff prays: That the deed from the defendant, Fred Moore, to his 
wife, the defendant Pearl Moore, recorded in the Mecklenburg public 
registry in Book 786, page 179, be set aside and declared null and void 
and of no effect as against the plaintiff, in his right to enforce said 
judgment by exccution against the property described in said deed; that 
the deed, from the defendant, Fred Moore, to his wife, the defendant, 
Pear] Moore, recorded in the Mecklenburg public registry in Book 786, 
page 180, be set aside and declared null and void and of no effect as 
against the plaintiff, in his right to enforce said judgment by execution 
against the property described in said deed.” 

The defendants deny the material allegations of the complaint above 
set forth, but say that ‘Fred Moore admits that for ar.d mm considera- 
tion of a considerable sum of money, theretofore borrowed from his 
wife, Pearl Moore, he conveyed to her the lots.” 

For a further answer and defense, the defendants say: “That in 
February, 1930, Pearl Moore, demanded of her husband, Fred Moore, 
some security for the money which she had loaned him and that in 
eompliance with the said demand, on 15 February, 1930, Fred Moore 
executed and delivered to his codefendant, Pearl Moore, a deed to the 
lots referred to in the complaint, which deed 1s duly recorded in the 
office of the register of deeds for Mecklenburg County, in Book 786, 
page 179, to which reference is hereby made. That the plaintiffs cause 
of action, according to the third paragraph of his complaint, did not 
aeerue until 8 July, 1930, nearly 8 months after the deed Fred Moore 
executed to his wife, Pearl Moore, was made, which deed was made in 
good faith and for a valuable consideration. These defendants deny 
that the said conveyance to Pearl Moore was made as the result of a 
conspiracy between them to defeat the rights of the ».laintiff in this 
action; that same was made in good faith, and not to defraud the 
plaintiff, for the reason, that at that time the plaintiff had no cause 
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of action against the defendants; that the said deed of conveyance was 
made in good faith and for a consideration of about $1,600, and was not 
made to defraud the plaintiff or any other creditor of the defendant, 
Fred Moore. . . . And prays that the said action be dismissed and 
that the deeds referred to be not declared null and void and set aside 
and that the defendants recover their costs and go without day.” 

The court below, on motion of plaintiff for judgment on the plead- 
ings, declared the deeds “null and void and of no effect as against the 
plaintiff in his right to enforce the judgment referred to in the pleadings 
by execution against the property described in said deeds.” Judgmeut 
was signed accordingly. The defendants excepted and assigned error to 
the judgment as signed, and appealed to the Supreme Court. 


GT. Carswell and Joe W. Ervin for plaintiff. 
J.D. McCall for defendants. 


Crarkson, J. The plaintiff contends that on the pleadings the ques- 
tion presented is whether or not a conveyance of land, though absolute 
on its face, but intended as a mere seeurity for a debt, is valid or void? 
We do not think the pleadings as a whole bear out plaintiff’s contention. 
The principle contended by plaintiff is well stated by Ruffin, J.. and 
worth repeating, in Gulley v. Macy, 84 N. C., at p. 439-40, “That a 
deed absolute on its face but only intended as a seeurity is fraudulent 
as to the creditors of the maker, has been thought to be the settled law 
of this State since the case of Gregory uv. Perkins, 4 Dev., 50, and the 
ease soon following it of ffolcombe «. Ray, 1 Ired., 340. Such a rule, 
the Court declares in those two cases, 1s necessarily deducible from the 
statutes requiring mortgages and deeds in trust to be registered, and as 
those statutes were passed because of the experience of the evils result- 
ing from secret trusts and encumbrances, the courts felt constrained to 
extend their operations to the extreme limit of the mischiefs intended to 
be remedied, so as to embrace every instrument which (whatever its 
form) was intended by the parties to be a security only, and this without 
regard to any intent on their part to defraud creditors. Such a grantee 
can acquire no title as against creditors or subseqeunt purchasers, not 
because of any evil intent to perpetrate a fraud, but because he cannot 
bring himself within the provisions of a statute which allows mortgages 
and deeds in trust to take effect from their registration only. As an 
absolute deed, it cannot be registered because such is not the intent of 
the parties; nor as a mortgage, because it does not purport to be one 
and would fail to give the notice to others dealing with its maker which 
it was the object of the statutes to secure.” Bernhardt v. Brown, 122 
N. Cy at p. 591. 
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The plaintiff in the allegations of the complaint treats the convey- 
ances as deeds and prays that the deeds be set aside fo: fraud and de- 
clared “null and void.” In the answer Fred Moore alleges that in con- 
sideration of a considerable sum of money theretofore borrowed from 
his wife, Pearl Moore, he conveyed to her the lots. In the further 
answer and defense, Fred Moore does say that Pearl Moore demanded 
security for the money loaned him and in compliance he made the deeds, 
but later the defendants deny that the conveyances were made as a 
result of a conspiracy to defeat the rights of plaintiff “that the same 
was made in good faith and not to defraud plaintiff,’ and for a con- 
sideration of about $1,600. The answer seems to be amb: guous as to the 
contention made by plaintiff that the deeds were a security for a debt 
and judgment should not have been rendered on the pleadings. It is for 
the jury to say from the present pleadings whether the deeds absolute 
on the face were in fact security for a debt. If this question is decided 
against plaintiff, then the principle governing this action in reference 
to fraudulent conveyances, is sect forth in Aman v. Walker, 165 N. C., 
at p. 227-8, citing numerous authorities, as follows: “(1) If the convey- 
ance is voluntary, and the grantor retains property fully sufficient and 
available to pay his debts then existing, and there is no actual intent 
to defraud, the conveyance is valid. (2) If the conveyance is voluntary, 
and the grantor did not retain property fully sufficient and available 
to pay his debts then existing, it is invalid as to creditors; but it cannot 
be impeached by subsequent creditors without proof of the existence 
of a debt at the time of its execution, which is unpaid, and when this is 
established and the conveyance avoided, subsequent creditors are let 
in and the property is subjected to the payment of creditors generally. 
(3) If the conveyance is voluntary and made with the actual intent 
upon the part of the grantor to defraud creditors, it is void, although 
this fraudulent intent is not participated in by the grantee, and although 
property sufficient and available to pay existing debts is retained. (4) 
If the conveyance is upon a valuable consideration and made with the 
actual intent to defraud ereditors upon the part of the grantor alone, 
not participated in by the grantee and of which intent he had no notice, 
it is valid. (5) If the conveyance is upon a valuable consideration, but 
made with the actual intent to defraud creditors on the part of the 
grautor, participated in by the grantee or of which he has notice, it is 
void.” Tire Co. v. Lester, 190 N. C., 411. 

This matter las recently been fully considered in sank v. Lewis, 
201 N. C., 148. Bank v. McCullers, 201 N. C., 412; Bank v. Finch, 202 
N. C., 291. For the reasons given in the judgment of the court below 
there is 

Error, 
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UNITED STATES FIDELITY AND GUARANTY COMPANY anp N. H. Me- 
GIACHY, Suerirr of CUMBERLAND County, v. J. VANCIS McGOUGAN 
ET AL, 
(Filed 25 January, 1983.) 


1. Taxation D d—Under facts of this case held: tax lien against land 
was discharged and plaintiffs obtained no right of subrogation there- 
under, 

The sheriff of a county advertised certain lands for sale for delinquent 
tuxes. The owner executed a note for the amount of the taxes to the 
sheriff individually, the sheriff accepted the note in payment and discon- 
tinued the advertisement of the property, marked the taxes paid upon 
the proper record, detached the original receipt and attached it to the 
note. The sheriff accounted to the county for all taxes, including the tax 
in question, and upon discovery of a shortage, the surety on the sheriff's 
bond paid the amount of the shortage. The land in question was there- 
after foreclosed under deed of trust executed prior to the year for which 
the taxes were due, which deed of trust provided for foreclosure for non- 
payment of taxes. The sheriff assigned the note to his surety, who brought 
uction seeking to enforee the county’s Hen against the land for the taxes: 
Held, the tax Hen was discharged and neither the sheriff nor his surety 
may assert a claim thereunder. C. 8., 7977, T9094. 

2. Appeal and Error J c— 

Iixceptions to the findings of fact will not be sustained where it appears 
that the evidence and reasonable inferences therefrom support the judg- 
ment. 


sracy, C. J., took no part in the consideration or decision of this case. 


Civin action, before Barnhill, J., at March Term, 1932, of CumMBER- 
LAND. 

On 26 September, 1923, J. Vance McGougan and wife executed a deed 
of trust on certain land owned by him in 71st Township in Cumberland 
County, which instrument was duly recorded. McGeachy was sheriff 
of Cumberland County. 

The parties agreed that the judge should find the facts and render 
- judgment thereon. The pertinent facts so found may be briefly sum- 
marized as follows: MeGougan listed his land covered by said deed 
of trust in 71st Township, for the years 1925 and 1926. He did not 
pay the taxes for either year, and on 25 August, 1927, McGeachy, as 
sheriff, advertised the property for sale in accordance with the law. 
Thereupon McGougan approached the sheriff and delivered to the said 
sheriff his promissory note in the sum of $1,726.30, due thirty days 
after date and bearing interest from maturity. Upon delivery of the 
note the sheriff discontinued the advertisement of the land and marked 
“naid” the receipts and record, and removed the original tax receipts 


> 
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from the official books and attached the same to the note. The sheriff 
was of the opinion that the note was collectible “and it was his purpose 
to discount the note and pay the proceeds to the county in satisfaction 
of said taxes. . . . Thereafter the said sheriff reported said taxes 
as paid and in his regular annual settlement with the county, accounted 
for the same and paid the amount due to the proper county official, and 
as to such taxes made full settlement therefor. . . . That subse- 
quently thereto the county had the books of N. H. McGeachy, sheriff, 
audited, and as a result of said audit claimed that the sheriff had failed 
to account for all moneys collected during the precedirg years of his 
administration, The bonding company made settlement with said couuty 
upon said claim of shortage, and thereupon said sheriff transferred, 
assigned and delivered to said bonding company the note of MeGougan, 
defendant hereinbefore referred to, together with the tax receipt thereto 
attached, and other collateral to indemnify said bonding company 
against any loss on account of payments made by it, and tre said bonding 
Company is now the owner of said note. That said note was payable 
to N. H. MeGeachy individually and not as sheriff, and that the accept- 
ance of same by the sheriff was a voluntary act for the accommodation 
of the taxpayer, and the acceptance of same discharged any lien for 
taxes upon said land.” The deed of trust held by the Atlantic Joiut 
Stock Land Bank provided that the holder of the indeb:edness secured 
by the deed of trust had a right to foreclose the deed of trust for the 
nonpayment of taxes, and said land bank had no knowledge of the 
claim of the sheriff that he was entitled to be subrogated to the rights 
of the county in the collection of said taxes. 

This action was instituted on 10 November, 1930, on behalf of the 
bonding company and the sheriff against McGougan. The deed of trust 
to the land bank was foreclosed and the lands purchased by said bank 
at the sale. 

From the foregoing facts the trial judge was of the opinion “that the 
hen of taxes having been discharged by the payment and scttlement 
therefor with the county of Cumberland by sheriff “{eGeachy, the 
plaintiff, United States Fidelity and Guaranty Company, is entitled 
to no subrogation to the rights of the county of Cumberland as respects 
the hen for such taxes; that the aforesaid lands are freed and discharged 
of any lien for taxes for the years 1925 and 1926, assessec. by the county 
of Cumberland.” 

From the judgment so rendered the plaintiffs appealed. 


Varser, Lawrence, McIntyre & Henry for plaintiff. 
J. L. Cockerham, Dickson McLean and H. EB. Stacy for defendant, 
Land Bank. 
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Brounen, J. The land of a taxpayer is advertised for sale for taxes. 
Thereupon the taxpayer tenders to the sheriff making the sale a promis- 
sory note, pavable to said sheriff individually, covering the amount of 
said taxes. The sheriff enters upon the proper record of said taxes the 
word “paid,” detaches the original receipt, attaches the same to the note, 
discontinues the advertisement of the land, and in his settlement with the 
county accounts for and pays the amount of said taxes. The note 1s not 
paid by the taxpayer and is thereafter assigned to the surety of the 
sheriff, which surety pays to the county all amounts due by the sheriff 
for taxes collected and unpaid during his adiministration. 

The foregoing facts present this question of law: Was the tax len 
discharged ¢ 

The principles of law bearing upon the question are contamed in the 
following cases, to wit: Jones v. .lrrington, 91 N. C., 125; Sones rv. 
Arrington, 94 N.C, 541; Nerner v. Collage Co., 1238 N.C, 294, 315. E., 
718; Berry v. Davis, 158 N. C., 170, 73 8S. E., 900; Lunt v. Cooper, 
194 N. CL, 265, 189 8S. EL, 446; Litchfield v. Berd, 195 N. C., 161, 141 
S. E., 543. These cases contain certain sign-boards marking out the 
highway of the law upon the subject. These may be designated as 
follows: (1) A tax collector has no right to receive anything in payment 
of taxes except legal tender. Kerner v. Cottage Co., 123 N. C., 294. 
Such payment is now regulated by statute C. S., 7977, which provides 
that taxes are payable in the existing national currency, ete. (2) The 
pavinent of delinquent taxes by the sheriff to the county in his settlement 
does not ordinarily destroy the lien for such taxes. Berry v. Davis, 158 
N.C, 170; flunt v. Cooper, 194 N. C., 265. (3) If a taxpayer gives the 
sheriff a check, which 1s paid by the bank upon which it 1s drawn out 
of funds therein on deposit to the credit of the taxpayer, and the 
‘aneeled cheek is returned to the taxpayer by sueh bank, and at the 
time of such payment the sheriff delivers to the taxpayer the receipt for 
taxes, then the aeceptanee of such check aud delivery of such receipt 
effects a payment of the taxes and a discharge of the Hen therefor, 
although the sheriff received no money on the instrument by reason of 
the failure of the bank. ZLelchfield v, Reid, 195 N. C., 161. 

The statute C. S., 7994, subsection 3, requires the sheriff or tax 
collector to deliver a receipt to the party paying the tax, showing “the 
name of the party, the date of payment, and the amount paid.” 

The trial judge has found that the note for the taxes, given by the 
taxpayer, Was aceepted by the sheriff, and entry of payment made upon 
his tax record and the receipt detached from the record and attached 
to the note. Manifestly any person undertaking to determine the en- 
cumbrances and liens upon the land would conclude that the entry made 
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upon the office record by the official charged with the duty of making 
such entry, would discharge the lien. The land bank as mortgagee had 
an interest in the property and was empowered by the deed of trust 
to foreclose the instrument “for the nonpayment of taxes.” The tax 
records constitute the chief evidence of an outstanding lien for taxes, 
and in the absence of mistake, fraud, collusion or other v:tiating element, 
the entry of payment, interpreted in the light of the facts found by the 
trial judge, warrants the conclusion that the lien for said taxes was 
discharged. 

In other jurisdictions cases supporting the judgment rendered are: 
Mercantile Trust Co. v. Hart, 35 L. R. A., 852, and Camden v. Fink 
Coal & Coke Company, 61 A. L. R., 584, and annotation. For instance, 
the Court of Civil Appeals for Texas, in Furche v. Mayer, 29 8. W., 
1098, in discussing the principle involved where a note was given for 
the payment of taxes, said: “We find no well-considerec. case holding a 
person entitled to subrogation where he pays off the lien debt simply 
upon the request of the debtor, unaccompanied by an agreemeut of sub- 
rogation to the discharged lien, or circumstances from which such an 
agreement may be imphed.” Compare Guano Co. v, Walston, 187 
N. C., 667, 122 S. E., 6638. Therefore, if a sheriff aczepts a note in 
payment for taxes for the accommodation of the taxpayer, marking the 
records in his office paid and detaching the original receipt from the 
record, and thereafter pays said taxes to the county, neither such sheritt 
nor the bondsman ean assert or establish a lien upon the land. 

There are certain exceptions in the record to the findings of fact, but 
It appears that the evidence and reasonable inferences that may be 
drawn therefrom support the judgment. 


Affirmed. 


Stacy, C. J., took no part in the consideration or decision of this case. 


AIRS. JOHN i. DILLARD anvb OTHERS ON BEITALF oF THEMSELVES AND ALL 
OTHER CREDITORS OF J. W. WALKER, vy. J. W. WALKER et At. 


(Filed 25 January, 1933.) 


Frauds, Statute of A a—Agrecment in this case held to constitute an 
original agreement not coming within Statute of Frauds. 


The petitioner owned a certificate of time deposit in a certain bank. 
Upon demand on the bank for payment thereof a clause in the certificate 
requiring thirty days notice of withdrawal was invoked. There was evi- 
dence that thereafter the president of the bank persuaded the petitioner to 
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leave the money on deposit and promised to become personally liable there- 
for, and to execute a mortgage on certain of his real property as security. 
There was cvidence, also, that the president was an endorser on large 
numbers of notes, etc., held by the bank and that he owned a large number 
of shares of its capital stock, and that the withdrawal by the petitioner 
would have caused the bank to close its doors, resulting in the president's 
immediate liability to the bank. Thereafter the bank became insolvent. The 
president of the bank was placed in receivership, and the receiver denied 
the petitioner’s claim against his estate, and the petitioner appealed to the 
Superior Court: J7eld, the evidence tended to establish that the promise 
by the president of the bank to become personally liable for the deposit 
was Supported by a new and independent consideration, and constituted 
an original undertaking by him, and the agreement does not come within 
the provisions of the statute of fraud, C. 8., 987, and parol evidence 
thereof was competent. 


Apprat by defendant, J. W. Walker and D. H. Tillett, receiver of 
J. W. Walker, from Stach, J., at June Term, 1932, of CuErroxer. No 
error. 

This is an action in the nature of a creditors’ bill instituted by the 
plaintiffs on behalf of themselves and all other creditors of J. W. 
Walker, against the defendants, J. W. Walker and certain of his eredi- 
tors. On motion of plaintiffs, D. H. Tillett was appointed receiver of the 
defendant, J. W. Walker, and is now engaged in the performance of his 
duties as such receiver. 

After the action was begun, and while it was pending, Mrs. Frankic 
Maxwell presented to the receiver her claim against the defendant, J. W. 
Walker. The claim was not allowed by the receiver. She then filed her 
petition in this action, which is as follows: 

“Your petitioner, Mrs. Frankie Maxwell, respectfully requests that 
she be made a party plaintiff in this action, and alleges: 

1, That the Merchants and Manufacturers Bank is a corporation 
and was at the dates hereinafter alleged doing a general banking busi- 
ness. 

2. That J. W. Walker is and was at the dates hereinafter alleged, and 
has been for many years, president of said corporation and is and was 
at said dates the holder of a large amount of the capital stock of said 
corporation and is and was at said dates financially interested in said 
bank to a large amount, and is and was endorser on a large amount of 
notes, certificates of deposit and other bills of said bank, as your peti- 
tioner 1s informed and believes. 

3. That during the years 1930 and 1931, your petitioner had on de- 
posit in said bank a large amount of money, to wit: approximately the 
sum of $8,629.42, on time deposit, and that during the latter part 
of 1930, or early part of 1931, the petitioner presented her certificates 
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of deposit to said bank for payment, and that said bank and J. W. 
Walker, its president, invoked the clause in said certificates requiring 
30 days notice of intention to withdraw her money from said bank; that 
petitioner duly gave notice and that before the expiration of said notice, 
and after said expiration, the petitioner had several conversations with 
sald J. W. Walker regarding the withdrawal of said money, in which 
said conversation said J. W. Walker informed petitioner that if she 
withdrew said money, it would cause him and the bank great financial 
embarrassmeut and would probably cause him great loss personally, aud 
that said J. W. Walker proposed to her that if she would leave said 
money in the bank he would become personally responsible therefor, 
and would execute and deliver to her a mortgage on his property in 
Cherokee County, North Carolina, and elsewhere, and recounted to and 
told her of the great value of his property, including a farm in Cherokee, 
and other large holdings there, also a boundary of timber land in an- 
other county, and after a great deal of persuasion, and believing that 
said J. W. Walker was financially reliable and amply solvent, and 
relving on his promise to become personally responsible and to secure 
the said sum by mortgage as aforesaid, your petitioner did leave her 
money in said bank, and that said bank failed and its affairs were 
taken over by the State Banking Department, and as affiant is advised 
and beheves a large portion of said money, if not all, is a total loss to 
her insofar as the liability of said bank is concerned. 

Your petitioner is advised and believes, and so avers the facts to be, 
that at the time of making said promises and representations to her in 
order to secure said money that J. W. Walker knew that if your peti- 
tioner withdrew her money from said bank, that same would have to 
close its doors, and that he would become Hable on all his endorsements 
and liabilities to said bank and its stockholders and depositors and 
creditors, and believing that if petitioner left her moncy in said bank, 
it could in time work out all its affairs and thereby save said Walker 
from any personal responsibility, and that for his own individual per- 
sonal interest as aforesaid, he inade the promises aforementioued to 
your petitioner, and that she relied upon said promises and left her 
money in said bank to her great damage. 

4. That the defendant, J. W. Walker, has failed and refused to com- 
ply with the aforesaid promises made to your petitioner and denies per- 
sonal responsibility to your petitioner for the said meney. 

5. Your petitioner is advised and believes that an action entitled as 
above has been commenced in the Superior Court of Cherokee Couuty 
for the purpose of scttling the claims against J. W. Walker, and to 
have a receiver appointed to take charge of and sell his property, or so 
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much thereof as may be required to pay said claims, and that D. FT. 
Tillett has been appointed receiver by the court in said aetion for said 
purpose. 

6. ‘Phat vour petitioner filed her claim with said reeeiver, and that 
saine has been disallowed. 

Wherefore, your petitioner prays that she may be allowed to htigate 
her claim in this action, and may have a jury to pass on such issucs 
as are raised herein, that said J. W. Walker be required to exeente the 
suid mortgage as promiscd, or that she be allowed to share in the pro- 
ceeds of said property if the court is of the opinion that she is not 
eutitled to said mortgage or a judgment adjudging that her claim has 
priority against said property, and excepts to the finding of the receiver 
against her claim, and appeals to the judge of the Superior Court.” 

In his answer to the petition, D. H. Tillett, receiver of J. W. Walker, 
demed the allegations therein that the said J. W. Walker contracted 
and agreed with the petitioner that he would become personally respon- 
sible for the money on deposit with the Merchants and Manufacturers 
Bank to the eredit of the petitioner, if she would not withdraw. said 
money from said bank, and that he would execute a mortgage on his 
property to secure the payment of the said money; he also pleaded in 
bar of petitioner’s right to recover on the contract and agreement 
alleged in the petition the statutes of fraud, C. S8., 987, and C. S., 988. 

At the trial there was evidence tending to sustain the allegations in the 
petition, and evidence to the contrary. There was no evidence that the 
agreement alleged in the petition was in writing, or that there was a 
memorandum or note, in writing, of such agreement. 

The issues submitted to the Jury were answered as follows: 

“1. Did Mrs. Frankie Maxwell have on deposit in the Merchants and 
Manufacturers Bank the sum of $8,629.49, at the time of the alleged 
coutract between Mrs. Frankie Maxwell and J. W. Walker, mentioned 
in the complaint? wAnswer: Yes. 

2, Did J. W. Walker enter into an agreement with Mrs. Frankie Max- 
well to become personally lable to her for the amount of her deposit 
in sald bank, and to secure the payment thereof by mortgage on his 
property after the plaintiff had asked for her money in the bank and 
atter she had served written notice of her intention to withdraw her 
money 30 days from the date thereof, as alleged in the petition? Answer: 
Yes, 

3. If so, did J. W. Walker breach said contract? Auswer: Yes, 

+. What damage, if any, is Mrs. Frankie Maxwell entitled to recover 
of the defendant, J. W. Walker, or the receiver of J. W. Walker, by 
reason of said alleged breach? Answer: $8,629.49.” 
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From judgment on the verdict that the petitioner recover of the de- 
fendant, J. W. Walker, the sum of $8,629.49, and her costs in this 
action, and that said judgment is a valid claim against the receiver of 
the said J. W. Walker, and as such is entitled to share pro rata with 
other unsecured claims in the proceeds of the sale of his property, the 
defendant, J. W. Walker, and D. H. Tillett, receiver, appealed to the 
Supreme Court. 


LR, L. Phillips for petitioner, 
J.B. Gray and Ralph Moody for defendants. 


Connor, J. There was no error in the trial of this action. 

The defendants contended at the trial that the agreement of the 
defendant, J. W. Walker, with the plaintiff, as alleged in the petition, 
and as shown by the evidence offered by the plaintiff, is a special 
promise by the defendant to answer the debt, default, or miscarriage of 
the Merchants and Manufacturers Bank, and that as such agreement 
was not in writing, or evidenced by a memorandum, or «:ote, in writing, 
sigued by the defendant, or by some person thereunto lawfully authorized 
by him, the action to charge the defendant upon such special promise 
‘annot be maintained. In support of this contention, the defendants 
relied on C. S., 987. 

The contentions of the defendants were presented (1) by their de- 
murrer ore tenus to the petition; (2) by their objections to evidence 
offered by plaintiff; and (3) by their motions for judgment as of non- 
suit at the close of all the evidence. The defendants culy excepted to 
the refusal of the trial court to sustain their contentions, and on their 
appeal to this Court rely on these exceptions. 

The promise of the defendant, J. W. Walker, to the plaintiff, as 
alleged in the petition, and as shown by evidence offered by the plaintiff 
at the trial, was supported by a new and independert consideration. 
The promise was accepted by the plaintiff, who thereafter made no 
demand on the bank for her money. The agreement was an original 
undertaking by the defendant, in his own interest and not in the interest 
of the bank. For these reasons, the agreement is not within the pro- 
visions of C. 8., 987. See Mercantile Company v. Bryant, 186 N. C., 
551, 120 8. E., 200. There was no error in the refusal cf the trial court 
to sustain defendant’s demurrer ore tenus to the petition, or their objec- 
tions to the evidence offered by the plaintiff, at the trial. The evidence 
was properly submitted to the jury, under instructions which are free of 
error. The judgment is affirmed. 

No error. 
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O. ROY KEITH v. HENDERSON COUNTY and MARGARET A. PACE, 
TRADING AS PACE HEATING AND PLUMBING COMPANY, Anpd FIN- 
LEY PACE. 

(Filed 25 January, 1933.) 


1. Schools and School Districts D c—County held not liable on note for 
school equipment purchased by county purchasing agent. 

The board of education of a county is required to provide suitable sup- 
plies for the public schools of the county and to pay for them by vouchers 
drawn by it within its appropriation on funds provided therefor by the 
board of county commissioners in the manner prescribed by statute, and 
where the county board of education has refused to purchase certain 
equipment because of lack of funds, and the county purchasing agent 
and chairman of the board of county commissioners purchases the same 
and gives a note for the purchase price signed by him in the name of the 
school for whose use the equipment was purchased: Held, the county 
is not Hable on the note, the county purchasing agent having no connec- 
tion with the county board of education. 


=. Bills and Notes D b— 


In order to constitute a holder in due course of a note payable to a 
specified person it is required that the instrument be endorsed. C. 8., 
3010, 8088. 


3. Counties C c—Persons dealing with county officials are chargeable 
with limitations of their authority to bind county for debt. 


A person dealing with public officials must take notice of the power 
and authority conferred on them by statute, and where a note given for 
county school equipment is signed by the county purchasing agent in the 
name of the school for whose use the equipment was purchased, a person 
holding the note is chargeable with notice of his lack of authority to bind 
the county thereon. 


Appreat by plaintiff from Schenck, J., at May Term, 1932, of Hen- 
person, Affirmed. 

This 1s an action brought by plaintiff against the above defendants 
to recover $1,080 and interest, balance due on a note and contract for one 
No. 3 Long Iron Fireman Automatic Coal Burner, complete with clectric¢ 
equipment for 34 H.P. motor, A.C. 60 cycles, 110/220 volts, single 
phase and automatic control for boiler complete. 

The note was for $1,415 dated 2 August, 1930, with schedule of pay- 
ments. The principal sued on is now due under the contract. The 
note is signed “East Flat Rock School, by T. D. Stepp (seal), Hender- 
son County Purchasing Agent, witnesses, O. Roy Keith, V. P. Pressley.” 

The contract recites “an order for an [ron Fireman Automatic Coal 
Burner.” “East Flat Rock School.” “Title to all equipment and ma- 
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terials shall remain with the seller until this contract is paid for i full 
and according to the terms stated above.” The note also states “The title 
to said property shall be and remain in the payee until the principal 
and interest of this note, ete.’ The plaintiff alleged, “That thereafter, 
to wit, on or 7 the 0... CS OT ceesereace tts 1930, the defendant, Mar- 
garet .\. Pace, trading as Pace Planing ana Heating Company, 
through her manager, Finley Pace, sold, Gunton endorsed and de- 
hhvered for value received, to the plaintiff, O. Roy Keith, the said note 
of 2 August, 1930, . . . and this plaintiff is now the owner and 
holder of said note, in duc course for value and without notice.” 

“The plaintiff alleged that the defendant, Margaret A. Pace, trading 
as Pace Plumbing and Heating Company, was notified by the said T. 1). 
Stepp, purchasing agent of Henderson County, to withhold the installa- 
tion of the iron fireman until further notice, and this plaintiff 
advised, informed and believes that said further notice has never been 
given for the installation of the said ‘iron fireman,’ and this plaintitf 
is advised, inforined, and believes that the said ‘iron fireman’ is ready 
for installation and will be installed immediately upon the giving of the 
necessary instructions by the authorities of Henderson County.” 

“That on 16 October, 1930, the defendant, Hendersor County, paid to 
this plaintiff, or plaintiff’s agent, the sum of $335, which amount was 
duly credited on the note of 2 August, 1930. That said amount was 
paid in the form of a county warrant on the treasurer of Henderson 
County and signed by T. D. Stepp, county accountant, and approved by 
P. 8S. Ramsey, register of deeds and clerk ex officto of the board of 
commissioners of Henderson County.” 

“That thereafter, to wit, on 17 November, 19380, the defendant Hen- 
derson County issued its warrant on the treasurer of Henderson County 
in the sum of $60.00, which was to be applied as a second payment on 
the note of 2 August, 1930, which said warrant was signed by T. D. 
Stepp, county accountant, aud approved by P. 8. Ramsey, register of 
deeds and clerk ex officio of the board of commissioners of Henderson 
County.” This was not paid on account of the failure of the bank. 

“That the plaintiff is advised, informed and believes, and therefore 
avers that before the iron fireman was purchased by Henderson County 
from the defendant Pace that T. D. Stepp, purchasing agent and ac- 
countant of Henderson County, and chairman of the board of commis- 
sloners of said county, conferred with the board of education of Hender- 
son County in regard to the purchase of same. Tha: he was told by 
the said board of education or members thereof, or by R. G. Anders, the 
clerk of said board and superintendent of education for Henderson 
County, that while said board of education would like to have the iron 
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fireman installed in the East Flat Rock High School, the board of educa- 
tion did not have the funds to pay for same, but if the county wanted to 
buy and pay for same and install it in the East Flat Reck High School, 
the board of education had no objection.” 

The court below rendered the following judgment: “This cause com- 
ing on to be heard before the undersigned judge, and a demurrer ore 
fenus having been lodged by the detendaut Henderson County, for 
that the complaint does not state a cause of action, in that it appears 
from said complaint that this action is based upon contracts executed by 
the board of county commissioners for the purchase of an iron fireman 
for the East Flat Rock School, not included in the budget of said school 
prepared by the board of education, and that the complaint fails to 
allege any authority on the part of said commissioners to make said 
purchase; and for that it appears from the complaint that the action 
of the commissioners in attempting to buy said iron fireman from the 
general county fund was acting u/fra vires; and for that it further 
appears upon the face of the complaint that the plaintiff is not an 
innocent purchaser of said contracts; and the court being of the opinion 
that the demurrer is well taken, said demurrer is sustained, and the ac- 
tion of the plaintiff against the defendant Henderson County 1s dis- 
missed. MicwarL ScHENCK, Judge Presiding.” 

The defendant excepted and assigned error to the judgment as signed 
and appealed to the Supreme Court. 


R.L. Whitmire for plaintiff. 
MU. M. Redden for defendant Henderson County. 


Crarkson, J. The question involved: JT. D. Stepp, as purchasing 
agent and chairman of the board of county commissioners for Henderson 
County, purchased from a local dealer an Iron Fireman Automatic Coal 
Burner for East Flat‘Rock School in said county, and executed a note 
“East Flat Rock School, by T. D. Stepp, Henderson County purchasing 
agent.” T. D. Stepp has no connection with the board of education of 
Henderson County. Is this note binding on Henderson County? We 
think not. 

The defendant Henderson County demurred ore tenus to the com- 
plaint filed. The court below sustained the demurrer and in this we can 
see no error. 

Board of Education v. Walter, 198 N. C., 325, in substance decides: 
“The board of education of a county is required in its large discretion 
to provide suitable supphes for the public schools of the county out of 
funds provided by taxation by the county commissioners in the manner 
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prescribed by statute, and when funds have been provided as the statutes 
direct the purchases by the county board of education within its appro- 
priation are to be paid upon its voucher out of the funds so appropriated, 
and the board of county commissioners may not usurp the power of 
the board of education to make such purchases under a resolution con- 
solidating purchases of supphes for all departments of the county 
government under the provisions of chapter 146, Public Laws of 1927, 
the county board of education not being a department of the county 
government within the intent and meaning of the act.” 

This Court has further held that under C. S., 5429, even the right 
to select a janitor for school buildings is not up to the local school com- 
mittee, but exclusively in the hands of the board of education. Wiggins 
v. Board of Education, 198 N. C., 301. Elliott v. Board of Equalization, 
203 N. C., 749. 

C. §., 3033, is as follows: “A holder in due course :s a holder who 
has taken the instrument under the following conditions: (1) That the 
instrument is complete and regular upon its face; (2) that he became 
the holder of it before it was overdue and without notice that it has 
been previously dishonored, if such was the fact; (3) that he took it for 
good faith and value; (4) that at the time it was negotiated to him he 
had no notice of any infirmity in the instrument or defect in the title 
of the person negotiating it.” To constitute a holder in due course it 
is required that the instrument be endorsed. C. S., 3010; Bank v. 
Yelverton, 185 N. C., 314. 

The plaintiff alleges that he is a “holder of said note in due course” 
and sets forth the note as part of the complaint. From a careful inspec- 
tion of the note as set forth we can find no endorsement of same. Then 
again plaintiff witnessed the note that defendant Henderson County in 
law had no power to execute and in fact did not execute. The plaintiff is 
presumed to know the law. It behooves public officials to follow the law 
as written. Thts is the only safe course and those dealing with the 
officials must take notice of the power and authority conferred on them 
by the statutes. Fidelity Co. v. Fleming, 1382 N. C., 332, Commissioners 
of Brunswick v. Walker, 203 N. C., 505, Commissioners of Brunswich: 
v. Inman, 2038 N. C., 542. 

The plaintiff in his brief cited no statute or decision to support his 
contention. The judgment of the court below is 
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ETHEL BROWN v. SOUTHIERN RAILWAY COMPANY Et AL. 
(Filed 25 January, 1933.) 


1. Removal of Causes C b—Where complaint fails to state cause of action 
against resident defendant the cause is removable. 

Where the complaint in a suit against two defendants fails to allege a 
eause of action against the resident defendant, the cause is removable 
to the Federal Courts upon motion of the nonresident defendant, the 
jurisdictional amount being established. 


2. Same—Where complaint states joint cause and also independent cause 
against nonresident the cause is removable. 


The question of whether a cause of action is joint or separable is to 
be determined by the manner in which the plaintiff has elected to state 
his cause of action, the allegations of the complaint being controlling in 
this respect, but where in addition to alleging a joint action against both 
the resident and nonresident defendants the complaint also alleges facts 
sufficient to constitute an independent action against the nonresident 
defendant, a separable controversy arises and the cause is removable to 
the Federal Court upon motion of the nonresident defendant, the effect 
being to carry the entire cause to the Federal Court. 

3. Same—Complaint in this case held to state an independent. cause of 
action against nonresident, and cause was removable. 

Where the complaint in an action against a resident defendant and a 
nonresident railroad company alleges that the plaintiff was injured by 
the joint negligence of both defendants and also alleges that the non- 
resident defendant allowed its train to coast down hill while approaching 
a crossing, that the tracks were hidden by an embankment in a deep 
cut on a curve, that the driver of the wagon in which the plaintiff was 
riding as a guest could not have seen or heard the approach of the train, 
and that the engineer, upon seeing the heads of the horses pulling the 
wagon, gave an untimely signal which caused the horses to rear up and 
stop on the track, resulting in the injury: Held, the complaint states an 
independent cause of action against the nonresident defendant in addi- 
tion to the joint cause alleged against both defendants, and the cause is 
removable to the Federal Court upon motion of the nonresident. 


AprEsL by defendant, Southern Railway Company, from Schenck, J., 
at July Term, 1932, of CLeveLanp. 

Civil action to recover damages for alleged negligent injury, brought 
against Southern Railway Company, a corporation chartered under the 
laws of the State of Virginia, and William Thomas Tessener, citizen and 
resident of Cleveland County, North Carolina. 

Motion by nonresident corporate defendant to remove cause to the 
District Court of the United States for the Western District of North 
Carolina for trial. Motion allowed by the clerk, but reversed on appeal 
by the judge of the Superior Court, from which latter ruling the movant 
appeals. 
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J. Allen Austin for plaintiff. 
Ryburn & Hoey for defendant, Railway Company. 


Stacy, C. J. The petition for removal, besides showing the presence 
of the requisite jurisdictional amount, asserts a right of removal on the 
ground of diverse citizenship, and alleges (1) fraudulent joinder; (2) 
separable controversy, if, indeed, any cause of action be alleged against 
the resident defendant; and (3) no valid, subsisting cause of action set 
up against resident defendant. 

It is alleged that plaintiff was injured while a guest in W. T. Tess- 
ener’s two-horse wagon which was struck by a passenger train of the 
Southern Railway Company at a crossing about two miles from Shelby 
in Cleveland County, 20 October, 1931. The negligence alleged against 
the Railway Company is that the track at this crossing was so con- 
structed as to leave a high embankment on a sharp curve, which ob- 
structed the view of a traveler approaching the crossing on the public 
highway, and, on the occasion in question, the defendant’s servants 
permitted the train to coast down grade, through a deep cut, and 
approach said crossing with very httle, if any, noise, and when within 
about 100 feet of the crossing, upon seeing the heads of the horses over 
the embankment, the engineer gave an untimely distress signal which 
frightened said horses and caused them to rear up and stop on the 
railroad track. Both horses were killed and the plaintiff was severely 
injured. 

With respect to the resident defendant, it is alleged that “Tessener 
had no knowledge whatever of an approaching train until he first heard 
the distress signal, and, at that time, his view of the approaching train 
was totally obstructed by said embankment.” 

True, it is also alleged that Tessener negligently failed to “stop, look 
or listen” before driving upon the crossing, but if he could neither see 
nor hear the approaching train, as previously alleged, and was unabl« 
to save his horses from death and the plaintiff from injury, it would 
seem that the alleged neghgence of the corporate defendant and not 
that of Tessener was the proximate cause of plaintiff’s injury. Ballinger 
v. Thomas, 195 N. C., 517, 142 8. E., 761; Construction Co. v. R. R., 
184 N. C., 179, 113 S. E., 672. Compare Harrison v. BR. R., 194 N. C., 
656, 140 S. E., 598. 

It is well settled that a suit brought in a State court against two 
defendants, one a citizen of the same State as the plaintiff, and the 
other, a nonresident, is removable to the Federal Court by the nonresi- 
dent defendant, if the complaint fail to state a cause of action against 
the resident defendant, or if the charge of concurrent negligence be a 
mere brutum fulmen. M’Intyre v. So. Ry. Co., 1381 Fed., 985; Overton 
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is The fg 202 Ne Gy. $48,163 So Bs 808%: Wiigat a Gahty Co, 10s 
N. C., 204, 151 S. E., 241; Simmons uv. Insurance Co., 196 N. C., 667, 
146 S. E., 569; Hancock v. Missouri-Kansas-Lexvas R, Co., 28 Fed. 
(2d), 45; 4 Hughes Federal Practice, sec. 2332, page 116. 

3ut however this may be, in addition to charges of coucurrent negh- 
genee on the part of both defendants, which the movant says is only a 
conclusion of the pleader, there is also in the present complaint allega- 
tion of negligence on the part of the nonresident defendant alone, 
sufficient in and of itself to constitute a distinct and independent cause 
of action, which gives rise to a separable controversy. 54 C. J., 296; 
Aelly v. Robinson, 262 Fed., 695; Cayce v. So. Ry. Co., 195 Fed., 786; 
Wintyre v. So. Ry. Co., supra. 

Speaking to the subject in Gulf & S. 7. R. Co. vw. Gulf Retining Co., 
260 Fed., 262, folmes, District Judge, delivering the opinion of the 
Court, said: “While it is true that a defendant has no right to say that 
an action shall be several which a plaintiff elects to make joint, vet 
if the complait fails to allege facts showing a joint cause of action, 
ov alleges facts showing separate causes, or fails to allege facts showing 
any cause of action against the resident defendant, then there is a 
separable controversy which entitles the nonresident defendant to re- 
move.” 

The following is the holding in So. Ry. Co. v. Ldwards, 115 Ga., 1622, 
42.8. E., 375, as stated in the syllabus, which, under the practice in 
that state, is prepared by the Court: “Although there may, in a suit 
against two or more defendants, one of whom is a nonresident, be charges 
of concurrent negligence against all, yet if there be also a distinct charge 
of negligence against the nouresident alone, sufficient in and of itself to 
give vise to a cause of action, the case is one involving a separable 
controversy between citizens of different states, and therefore removable 
to the proper United States Court.” 

That one who is riding in a vehicle, the driver of which is not his 
ageut or servant, nor under his control, and who 1s injured by the joint 
or combined negligence of a third party and the driver, may recover of 
either or both, upon proper allegation, is fully established by our own 
decisions and the great weight of authority elsewhere. Ballinger v. 
Thomas, supra, and cases there cited. 

When the motion to remove is made on the ground of an alleged 
separable controversy, the question is to be determined by the manner in 
which the plaintiff has elected to state his cause of action, and for this 
purpose, the allegations of the complaint are controlling. Crisp v. Fibre 
Co., 1938 N. C., 77, 186 8. E., 238. “The complaint is the basis of de- 
termining the question of separability’—Varser, J., in Timber Co. v. 
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.Insurance Co., 190 N. C., 801, 180 8. E., 864. But where, in addition to 
the allegation of concurrent negligence on the part of both defendants, 
there is also a distinct allegation of negligence on the part of the non- 
resident defendant, sufficient in and of itself to constitute an independent 
cause of action, a separable controversy arises upon this latter allegation 
which entitles the nonresident defendant to remove. 4 Hughes Federal 
Practice, sec. 2377, page 188. 

In a case where removal is proper, the effect is to carry the entire 
cause into the Federal Court for trial. Timber Co. v. Insurance Co., 
supra. There was error in reversing the clerk’s order of removal. 

Reversed. 


STATE vy. TOM COPE. 
(Filed 25 January, 1933.) 


1. Negligence E a—Definition of culpable negligence. 


Culpable negligence imports something more than acticnable negligence 
in the law of torts, and is such recklessness or carelessress, proximately 
resulting in injury or death, as is incompatible with a proper regard for 
the safety or rights of others; and the violation of a safety statute regu- 
lating the use of highways does not constitute culpable negligence unless 
such violation is intentional, wilful or wanton, or unless the violation, 
though unintentional, is accompanied by recklessness or is under circum- 
stances from which probable death or injury to others might have been 
reasonably anticipated. 


2. Negligence E b— 
Criminal liability for culpable negligence is unaffected by contributory 
negligence, as such, of the person injured or killed. 
3. Homicide C a—Instruction as to culpable negligence in prosecution 
for felonious slaying held erroneous. 


In a prosecution for the felonious slaying of a pedestrian upon the 
highway, alleged to have been caused by the defendant’s culpable negli- 
gence in driving his car, an instruction that if the defendant was guilty of 
violating a statute enacted for the safety of persons upon the highway, 
and that such violation proximately resulted in death, that the defendant 
would be guilty of manslaughter at least, is hel@ erroneous as giving the 
test of civil liability rather than that of criminal responsibility. 


AppEaL by defendant from Stack, J., at February Term, 1932, of 
Haywoop. 

Criminal prosecution tried upon indictment charging the defendant, 
and another, with the felonious slaying of one Cecil Ruff. 
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On Saturday night, 2 August, 1930, the deceased, a boy fifteen vears 
of age, in company with his mother and two boys of the neighborhood, 
was on his way to church, walking on Highway No. 10, near Saunooke 
in Haywood County. He was struck by a Chevrolet automobile owned 
by the defendant’s father, and under the control of the defendant at the 
time. 

The evidence is conflicting as to just how the accident occurred, 
whether the lights were burning, dimmed or out. The witnesses for the 
State estimate the speed of the car from 40 to 60 miles an hour, while 
those for the defendant say it was not running over 40 or 45 miles 
per hour. The pedestrians and the automobile were all traveling in the 
same direction. 

The following portions of the charge form the basis of several excep- 
tive assignments of error: 

“Gentlemen of the jury, if one violates any of the laws that were 
passed for the protection of the traveling public on the highways, and 
that violation of the law on his part causes the death of another, he will 
be guilty of manslaughter at least whether he intended to do so or not. 

‘Now in this case, the State says the defendant was violating the laws 
that were passed by the Legislature for the protection of those who use 
the puble highways. Our Legislature has passed a number of provisions 
for the protection of all of us who use the highways, and makes it a 
misdemeanor or a crime to violate them. If all people using the high- 
ways would obey the law we would have no killings or personal injuries 
or destruction of property, because the law in its wisdom has required 
such regulation for our protection that if we will follow it we will not 
hurt anybody and if others will follow it we will not get hurt. 

“Get the idea: If any of these laws, enacted for the protection of 
those who use the highways, is violated by travelers on the highways, 
and that violation of the law results in the death of some one, then the 
one that does that is guilty of manslaughter at least.” 

Verdict: Guilty of manslaughter. 

Judgment: Imprisonment in the State’s prison for not less than 5 nor 
more than 8 years. 

Defendant appeals, assigning errors. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
Alley & Alley for defendant. 


Sracy, C. J. Did the trial court correctly observe the difference be- 
tween actionable and culpable negligence in charging the jury? Pre- 
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liminary to answering this question, it may be helpful to plot again 
the line, sometimes shadowy, which separates the two. 

1. Actionable negligence in the law of torts is a breach of some duty 
imposed by law or a want of due care—commensurate care under the 
circumstances—which proximately results in injury to another. Small/ 
r. Utilities Co., 200 N. C., 719, 158 S. E., 385; Liler v. Dent, 208 N. C., 
439; Hurt v. Power Co,, 194 N. C., 696, 140 S. E., 780; Ramsbottom 
vu. R. BR., 188 N.C, 39, 50 8. E., 448; Drum v. Miller, 1385 N. C., 204, 
47 8. E., 421. 

2. The violation of a statute or ordinance, intended and designed to 
prevent injury to persons or property, whether done intentionally or 
otherwise, is negligence per se, and renders one civilly lable in damages, 
if its violation proximately result in injury to another; for, in such 
case, the statute or ordinance becomes the standard of conduct or the 
rule of the prudent man. Aing v. Pope, 202 N. C., 554, 163 S. E., 447; 
Godfrey v. Coach Co., 201 N. C., 264, 159 S. E., 412; Taylor v. Stewart, 
172 N. C., 203, 90 S. E., 134. 

3. Contributory negligence, when properly pleaded and established. 
defeats a recovery in the law of torts (Jloore v. Iron Works, 183 N. C., 
438, 111 8. E., 776), except in certain cases (Cobia v. fr. R., 188 N. C,, 
487); while contributory negligence as such has no place in the law 
of crimes. S. v. Eldridge, 197 N. C., 626, 150 8. E., 125; 8. «. Melver, 
175 N. C., 761, 94 8. E., 682. 

4. Culpable negligence in the law of crimes is something more than 
actionable negligence in the law of torts. S. v. Stansel/, 203 N. C., 69, 
1648. E., 580; S. v. Rowntree, 181 N. C., 535, 106 S. E., 669. 

5, Culpable negligence is such recklessness or carelessness, proximately 
resulting in injury or death, as imports a thoughtless disregard of con- 
sequences or a heedless indifference to the safety and rights of others. 
Se. Whaley, 191 N. C., 387, 1382 S. E., 6; S. v. Rountree, supra. 

In support of the distinction, here gleaned from the authorities, be- 
tween actionable negligence in the law of torts and culpable negligence 
in the law of crimes, it may be noted that “reckless driving” is defined 
in the uniform act relating to the operation of vehicles on the highways 
(chap. 148, Public Laws, 1927, sec. 3), as follows: ‘A\ny person who 
drives any vehicle upon a highway carelessly and heedlessly in wilful 
or wanton disregard of the rights or safety of others, or without due 
caution and cireumspection and at a speed or in a raanner so as to 
endanger or be likely to endanger any person or property, shall be 
guilty of reckless driving and upon conviction shall be punished as 
provided in section sixty of this act.” 
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Under this definition, the simple violation of a traffic regulation, 
which does not involve actual danger to life, limb or property, wlule 
importing civil ability if damage or injury ensue (Ledbetter v. Eng- 
lish, 166 N. C., 125, 81 S. E., 1066), would not perforce constitute 
the criminal offense of reckless driving. 8. v. Stansell, supra; S. ev. 
Whaley, supra; S. v. Durham, 201 N. C., 724, 161 8. E., 398. 

An intentional, wilful or wanton violation of a statute or ordinauee, 
designed for the protection of human hfe or limb, which proximately 
results in injury or death, is culpable neghgence. S. v. Palmer, 197 
- N.C., 135, 147 8. E., 817; S. v. Leonard, 195 N. C., 242, 141 8. E.. 
736; S. v. Trott, 190 N. C., 674, 1380 S. E., 627; 8. ce. Crutehfeld, 
187 N. C., 607, 122 S. E., 391; 8. «. Sudderth, 184 N. C., 758, 114 
5. E., 828; 8. a. Jessup, 183 N. C., 771, 111 8. E., 5235 48. 7 Gray. 
180 N. C., 697, 104 S. E., 647; S. v. Gash, 177 N. C., 595, 99 8. E., 
337; 2 R. O. L,, 1212. 

But an unintentional violation of a prohibitory statute or ordi- 
nance, unaccompanied by recklessness or probable consequences of a dan- 
gerous nature, when tested by the rule of reasonable prevision, is not such 
ies as imports criminal responsibility. S. v. Stansell, supra: 

. Agnew, 202 N. C., 755, 164 8S. E., 578; S. v. Satterfield, 198 N. C., 
a J 1085. He loos 8.4% Teak opSley LIN OO D905 00 By Eig (S18 
OS .-€e LLORLON, 139 N. C., 588, 51 8. E., 9-435. 

8. ees if the inadvertent violation of a prolubitory statute or 
ordinance be accompanied by recklessness or probable consequences of a 
dangerous nature, when tested by the rule of reasonable prevision, 
amounting altogether to a thoughtless disregard of consequences or a 
heedless indifference to the safety and rights of others, then such negli- 
gence, 1f injury or death proximately ensue, would be culpable and 
the to guilty of an assault or manslaughter, and under some cireum- 
stanees of murder. 8. v. Trott. supra; S. vc. Sudderth, supra; S. v. 
Trollinger, 162 N. C., 618, 77 8. E., 957; S. v. Limerich, 146 N. C., 
649, 61 S. E., 567; S. v. Stitt, 146 N. C., 643, 61S. E., 566; S. x. 
Lurnage, 138 8. G., 566,49 8. E., 913, 

Taking the court’s instructions and placing them side ; side with the 
foregoing epitome of the pertinent decisions on the subject, it appears 
that the test of civil liability, rather than that of criminal responsi- 
bilitv, was applied in determining the defendant’s guilt. In this, there 
was error. 

New trial. 
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STATE vy, ALBERT HARVELL, ROOSEVELT GRAY anp EVA LAMBERT. 
(Filed 25 January, 19383.) 
1. Homicide C amEvidence of culpable negligence in driving automobile 


held sufficient. 


Evidence tending to show that all of the defendants were drunk and 
riding in the front seat of a car driven by one of them in a manner 
contrary to statute, and that the appealing defendant, being mad because 
not permitted to drive, grabbed the steering wheel, causing the car to 
run into a filling station in a reckless manner, resulting in the death of 
the deceased, is held sufficient to overrule a demurrer to the evidence in a 
prosecution for felonious slaying. 


2. Same—Instruction in this case relating to culpable negligence held 
not to contain reversible error. 


In this prosecution for a felonious slaying resulting frcm the negligent 
operation of an automobile, the instruction relating to culpable negligence, 
though inexact, is held not to contain reversible error, there being no 
evidence that the violation of the traffic regulation was unintentional or 
inadvertent. 


ApPpeaL by Roosevelt Gray from Finley, J., at August Term, 19382, 
of CABARRUS, 

Criminal prosecution tried upon indictment charging the defendant, 
and others, with the felonious slaying of one Stamey Holdbrooks. 

The State’s evidence tends to show that on 11 July, 1932, the three 
defendants, Eva Lambert, Albert Harvell and Roosevelt Gray, were.in 
the front seat of a Nash roadster, with Willie Shoe and Cora Lambert 
in the rumble seat, all drinking, and driving around at the rate of 
“35 or 40 miles an hour, if not more.” The car swung back and forth 
from one side of the road to the other. Eva Lambert, who was driving, 
testified that the defendant Gray “said he was going to wreck me and 
he tried to jerk me into a post and then into the filling station. He 
was mad because they would not let him drive; he grabbed the steering 
Wheel and jerked it, heading for the telephone post. I got it straight- 
ened back into the road; he jerked it into the filling station.” This was 
denied by the defendant Gray. 

They ran into Holdbrooks’ Filling Station “just like a storm’; tore 
down the gas tank; “knocked the post clean out of the ground; hit the 
deceased and knocked him over to the side of the filling station.” 

Besides the motion to nonsutt, the exception to the following imstrnc- 
tlon constitutes the defendant’s principal assignment of error: 

“Negligence must be something more than is required in the trial of 
an issue in a civil action, in that it must be such negligence that a man 
of ordinary prudence would avoid under similar circumstances, but 
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it is sufficicut to be submitted to a jury in a criminal prosecution if it 
is likely to produce death or great bodily harm.” 

From an adverse verdict and judgment of not less than + nor more 
than 6 years in the State’s prison, the defendant, Roosevelt Gray, ap- 
peals, assigning errors. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
Hartsell & Hartsell for defendant. 


Sracy, C. J., after stating the case: The demurrer to the evidence 
was properly overruled. 8. v. Dills, post, 33; S. v. Durham, 201 N. C.,, 
724, 161 S. E., 398; S. v. Rountree, 181 N. C., 535, 106 S. E., 669. 

While the instruction which forms the basis of the appealing defend- 
ant’s principal exception, may be slightly inexact, tested by the rule 
in S. v. Cope, ante, 28, nevertheless it would seem to be harmless 
on the present record, as there is no evidence of a simple, unintentional 
or inadvertent violation of the traffic laws. The conduct of the defend- 
ants was reckless and their neghgence culpable according to the evidence 
and the verdict. S. v. Cope, supra. 

No error, 


STATE v. WILL DILLS. 
(Filed 25 January, 19383.) 


4. Homicide C a—Evidence of culpable negligence in driving on high- 
way held sufficient. 

Evidence that the defendant, while intoXiecated, drove an automobile 
on a public highway from one side of the road to the other in a reckless 
manner, resulting in the car overturning and the death of a person riding 
in the ear, is held sufficient to be submitted to the jury in a prosecution 
fur manslaughter. 

2. Criminal Law I e— 

In a criminal prosecution, as well as in 4@ elvil action, the court may 

withdraw incompetent evidence and instruct the jury not to consider it. 
3. Criminal Law G i—Testimony that defendant was ‘drunk’? held com- 
petent. 

Testimony relating to the fact that the defendant was drunk, which 
testimony is based upon observation of the defendant a short time before 
the accident in question, is held competent in a prosecution for man- 
slaughter based upon the defendant's culpable negligence in driving upon 
the highway. 

2— 20+ 
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4. Criminal Law G e—Testimony in this case held competent as being 
of statement made contemporaneously with and in explanation of con- 
dition. 


Testimony of a remark of a bystander, addressed to the defendant and 
his companions and undenied by them, that they were too drunk to drive 
their automobile, and made a short time before the accilent resulting in 
deceased's death, is kel@ competent in a prosecution for homicide result- 
ing from the defendant’s cnipable negligence in driving his automobile, 
the remark being unpremeditated and being contemporaneous with and 
explanatory of the defendant's condition. 


> Criminal Law G b—Witness held to have sufficiently identified place 
of accident involved in the prosecution, 


In this case it appeared from other evidence introduced, that the wit- 
ness sufficiently identified the place of the accident in question, and the 
defendant's exception to his testimany on the ground that he had not done 
so is not sustained. 

6. Homicide C a—Charge relating to proximate cause held not to contain 
reversible error in this prosecution for manslaughter, 

In this prosecution for manslaughter, based on the defendant’s culpable 
negligence, the charge of the court in the statement of the abstract prin- 
ciples of law involved was not strictly correct, but in its application of 
the law to the facts of the case it correctly charged that the accident and 
death in question must have been proximately caused by defendant's 
culpable negligenee, and the defendant admitted that the death of the 
deceased was caused by the accident: eld the charge does not contain 
reversible error. 


APPEAL by defendant from Stach, J., at Mareh Term, 1932, of Swaty, 
No error. 

The defendant was indicted for manslaughter—the wilful and felo- 
mous killing of Ray DeHart in the wreck of an automobile. He was 
convicted and from the judgment pronounced he appealec upon assigned 
error, 

The material parts of the evidence may briefly be stated. On Sunday, 
13 September, 1931, the defendant, the deceased, Carl Wall, and Zeb 
Cunningham were in a ‘stripped-down? Chevrolet ear or truck on 
Ihighway 10, Cunningham, Wall, and the defendant oecupying the only 
seat, the deceased riding in a “erate or enclosure” behinc. the seat. The 
defendant was driving. They were going in the direction of Nantahala 
Station. The wreck oceurred in the afternoon between three and four 
o'clock, The lnighest estimate of speed was 50 miles av hour and the 
lowest twenty-five. The State offered evideuce that the car was going 
very fast and “wabbled”’; that 1t ran “wavery across the road, first on 
one side and then on the other,” or “zigzagging in the road going back 
and forth.” There was evidence that the car just before the wreck was 
on the right shoulder of the road, that at a distauce of twenty-five steps 
it eame back on the hard surface, turned to the left into the loose dirt, 


N.C.] FALL TERM, 1932. 35 


STATE wv. DILILS. 


and soon afterwards turned over, injuring all the occupants. It was 
udinitted that the death of Ray DeHart was caused by the wreck. There 
was evidenee for the State that at Blowing Springs, two miles or more 
from the place of the accident, the defendant was drunk, lying on the 
steering wheel, that wine had been spilled in the car, and that the car 
had the odor of wine soon after the injury occurred. It was in evidence 
that the car had been driven recklessly. 

The defendant testified that he was perfectly sober; that while driving 
at 25 or 80 miles an hour something went wroug with the car, im conse- 
quence of which it cut across the road, got off the hard surface, and 
began to jump up and down; that he turned the steering wheel all the 
way around and it did not cateh; that the left wheels broke; and that the 
car then turned over. Sometime after the wreck the steering gear was 
found to be loose. Several witnesses testified in corroboration of the 
defendant. 

The usual motions for nonsuit were made and overruled. 


Atforney-General Brummitt and Assistant .lftorney-General Seaiwell 
for the State. 
Fry & Jones and Alley & Alley for defendant. 


Apams, J. We do not pereeive any rational theory upon which the 
case should have been dismissed. There is evidence not only of the de- 
feudant’s reckless driving but of his intoxieation, and death as a result 
of the wreek is admitted. The law prohibits the reckless driving of any 
vehicle upon a highway and the operation of any vehicle upon a luigh- 
wav by a person who is under the influence of intoxicating lquor or 
narcotic drugs. N. C. Code, 1931, sees. 2621(44), 2621(¢45). Death 
caused by a violation of cither of these statutes may be manslaughter. 
So ay Stansell ,.208 N.C. 69. 

The defendant noted several exeeptions to the admission of evidence, 
all of which in our opinion are without substantial merit. The court 
directed the jury uot to consider the answer referred to in the second 
exception and had it stricken from the record. In 8. v. May, 15 N.C. 
328, this Court said, “If improper evidence be received, it may after- 
wards be pronounced incompetent, and the jury instrueted not to con- 
sider it”; and this procedure has been established as a rule in the trial 
of civil and criminal actions. McAllister v. McAllister, 834 N. C., 184; 
SN. rv. Collins, 98 N. C., 564; Hyatt v. deCoy, 194 N. C., 760; 5. v. 
Vewsome, 195 N. C., 552; Sentelle v. Board of Hducation, 198 N.C. 
389, 

The defendant excepted to evidence tending to show that at Blowing 


m- 
Springs a short time before the accident the defendant was in the car, 
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Iving on the steering wheel, drunk, and that a bystander who observed 
the situation told the occupants of the vehicle “that they were not fit 
to operate that httle truck.” 

The word “drunk” is defined as, “Under the influence of intoxicating 
liquor or drugs to such an extent as to have Jost the normal control of 
one’s bodily and mental faculties,’ New Standard Dictionary, and as, 
“Under the influence of an intoxicant, especially an alcoholic liquor, so 
that the use of the faculties is materially impaired.” Webster’s New 
International Dictionary. The definition is accepted and generally under- 
stood, and the word as used by the witness imports the statement of a 
fact based upon observation. In no other way could the witness more 
definitely have stated his coneeption. His remark was not the narrative 
of a past occurrence; it was made at the moment he observed the de- 
fendant and as descriptive of his condition; obviously, it was not pre- 
meditated. The statement of a bystander or nonparticipant, if made 
while a thing is being done, that is, if contemporancous and explanatory, 
is generally admissible in evidence. S. v. Spivey, 151 N. C., 676, 680. 
The remark, moreover, was addressed to the defendant and his com- 
panions and there is no proof of any denial. S.v. McCourry, 128 N. C., 
094, 598. The evidence was properly admitted. 

The coutext demonstrates the place to which Tom Grant referred 
When he described the sinuous course of the car just before it turned 
over, u\fter saying, “I went to the place where the wreck occurred,” 
he described marks on the highway indicating that a ear had skidded 
marks near the right edge of the hard surface extending more than two 
lengths of the car, then off on the left about thirty or for-:y feet, a curve 
to the right, and a second turn to the left. The defendant was lying 
there as 1f unconscious. There is a marked similarity between this 
testimony and that of the defendant, who described the movement of 
the car after, as he said, he had lost control of it. We therefore cannot 
assent to the defendant’s suggestion that the testimony does not tend 
to identify the place where the accident occurred. 

We have duly considered all the exceptions taken by the defendant to 
the adimission and rejection of evidence and are of opinion that they 
should be overruled. 

Turning to the charge we find that the paragraph to which the 
eleventh exeeption is directed is not strictly im accord with the law 
as declared in S. «, Stansell, supra; but the paragraph is the statement 
of an abstract principle. In applying the law the court restricted its 
concrete form to the question whether the death of DeHart had been 
caused by the criminal negligence of the defendant in driving the 
car recklessly or while he was under the influence of intoxicating liquor, 
and in doing so the court complied with the law as heretofore written. 
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The defendant’s negligence, it was said, must have been criminal or 
culpable, more than enough to sustain a civil action. It is contended 
that the doctrine of proximate cause was not explained, and that to 
hold a person criminally responsible for homicide in a case hke this 
his act must have been a proximate cause of the death. S. v. Satterfield, 
198 N. C., 682. In reference to the defendant’s intoxication his ]Tonor 
stated as a condition precedent to conviction that the violation of the 
law in this respect must have caused the wreck and the death of 
DeHart; and in reference to reckless driving that the violation of the 
Jaw must have been the direct cause of the wreck and the death. In 
addition to this, the record, as previously said, contains the admission 
that “the death of Ray DeHart was caused by the wreck of the defend- 
ant’s ear.” The remaining assignments relate to statements of the 
contentions or to matters which are formal. We find 
No error. 


C. B. MOORE y. CITY OF CHARLOTTE, 
(Filed 25 January, 1933.) 
Limitation of Actions A e—~Action against city for value of sewer system 
appropriated by city is barred within two years. 

Under the provisions of Michie’s N. C. Code of 19381, 442, an action 
against a city te recover the value of a sewer system installed by the 
plaintiff and taken over by the city upon extension of its limits is barred 
after the lapse of two years from the accrual of the cause of action, 
and the bar is not affected by the payment by the city for certain pipe 
taken up and salvaged by the city when no claim therefor had been filed 
by plaintiff as the statute requires. 

APPEAL by plaintiff from Grady, /., at January Special Term, 1982, 
of Mecxrensurc. Afhrmed. 

This is an action brought by plaintiff against defendant to recover 
43,700. The allegations in the complaint are: (1) That the defendant 
promised to pay the plaintiff for the property put in the development 
when the territory was taken into the city limits. (2) That the de- 
fendant wrongfully appropriates and uses the plaintiff’s water mains 
aud sewers. (3) That the city of Charlotte has appropriated private 
property for a necessary pubhe use, without paying for the same and 
without condemnation. 

In the case on appeal to this Court the facts were agreed upon. It 
is stated in the agreed facts: “The only question arising in this case, 
and presented to the Supreme Court, upon appeal, is whether or not 
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the plaintiff’s cause of action is barred by the statutes of limitation.” 
We think the only agreed facts necessary to be considered for a decision 
of this cause is as follows: “The corporate limits of the city of Char- 
lotte were extended on 1 January, 1928, pursuant to an act of the 
General Assembly, so as to embrace and include all of sa:d development, 
including the water and sewer systems above referred to. <All of said 
water and sewer lines laid in the streets as indicated on the plat 
hereibefore referred to. The plaintiff, C. B. Moore, testified that when 
said water and sewer systems were installed within said development, 
that there was a verbal agreement between himself and W. Edward 
Vest, superintendent of water system of city of Charlotte, that when- 
ever the corporate limits of the city of Charlotte were extended so as to 
embrace and include said systems, that said city would pay to the 
plaintiff the value of said two systems. He further testified that when 
the corporate limits were extended on 1 January, 1928, he went to Mr. 
Vest and demanded that they pay him for said water and sewer 
systems, in aceordance with said oral contract, whieh demand was 
refused by the said Vest. He testified that said demand was not in 
writing; and that he also appeared before the board of eldermen of the 
city and it refused payment, and he told them that he expeeted them to 
pay for the sewer and water lines; that sometime during the year 
1928 Mr. Vest told him they were not going to pay anybody until the 
Abbott suit and other suits were decided; that if the Abbott suit went 
against the city then they would pay the plaintiff and others who were 
In suuilar positions. That after the Abbott suit was decided sometime 
during 1930, he again went to Vest and the commissioners, and was 
told by them that they had decided not to pay anybody. It was ad- 
mitted that this action was started on 22 August, 1930. The plaintiff 
did not give any written notice of his claim to any of the authorities 
of the city of Charlotte. The plaintiff further testified that about a 
year and a half after 1 January, 1928, sometime in the spring of 19389, 
the defendant paid him $128.00, for pipe which had been laid within 
said development, and which was taken up and salvaged by the city of 
Charlotte; he testified that this was water pipe which the defendant 
took up and replaced with other pipe.” 

The agreed statement further shows: “The court being of the opinion 
that the plaintiff’s cause of action was barred by the statute of limita- 
tions, and pleaded in the answer, a judgment of nonsuit was entered, 
to which the plaimtiff objected and excepted, and appealed to the 
Supreme Court. This is the sole exception relied upon by the plaintiff. 
and is embraced within the following assiguinent of error: ‘That his 
Tfonor erred upon the closing of the defendant’s evidence in dismissing 
the case and signing the judgment of nonsuit, as appears in the record.’ ” 
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J. F. Newell and Geo. W. Wilson for plaintiff. 
Bridges & Orr for defendant. 


CrarKxson, J. Where the defendant properly pleads a statute of limi- 
tations the burden is on the plaintiff to show that the action was 
brought within the time hmit fixed by the statute pleaded, or in othev 
words it is not barred by the statute that is pleaded. Ullery v. Lumber 
C'o,, 172 N, C., 296; Marks v. McLeod, 203 N. C., at p. 258-9. 

Plaintiff contends: “The only question arising 1n this case, and pre- 
sented to the Supreme Court upon appeal, is whether or not the plain- 
tiff’s cause of action is barred by the statute of limitations.” We think 
it 1s. 

The extension of the city limits was 1 January, 1928. The commenece- 
ment of plaintiff’s action was 20 August, 1980, a period of 2 years, 7 
months and 19 days. 

N.C. Code, 1981 (Michie), 442, 1s as follows: “Within two years—- 
All claims against counties, cities and towns of this State shall be 
presented to the chairman of the board of county commissioners, or to 
the chief officers of the cities and towns, within two years after the 
maturity of such claims, or the holders shall be forever barred from 
a recovery thereon.” 

“The obvious purpose of the law 1s to enable those municipal bodies 
mentioned in it to ascertain and make a record of its valid outstanding 
obligations, and to separate them from such as are spurious or tainted 
with illegality and denounced in the Constitution.” Wharton vo. Com- 
missioners, 82 N, C,, 12, 16. “This is a statute of limitation, and such 
claims against the county should be presented within two years after 
maturity.” Lanning v. Commissioners, 106 N. C., 505, 511. Board of 
Education v. Greenville, 182 N.C. 4; Dockery ov. fHamiet, 162 N.C. 
118. The pipe payment is of no avail to plaintiff as plaintiff presented 
no claim under the statute. -Lbbett Realty Co. v. Charlotte, 198 N.C. 
564, and Stephens Co. v. Charlotte, 201 N. C., 258, are distinguishable 
from this action. 

As to lort actions “no action for damages against said city of any 
character whatever to either person or property,” ete. Chap. 251, sec. 
15, Private Laws of 1911. The time limit in the above act is six months 
in which to give notice “date and place of happening or inflietion 
of such injury,” ete. The above cited law, supra, relates to the city of 
Charlotte, N.C. Woods v. Durham, 200 N. C., 608, 

Again defendant contends: “All rights and privileges exercised by 
defendant over plaintiff’s property are granted 1n a written contract be- 
tween plaintiff and defendant.” It is not necessary to consider this 
defense of the city as to this aspect. 
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From the record it appears that plaintiff “has slept” on what rights, 
if any, he had. The defendant was not bound to do so, but pleads the 
statute, supra, which we think available in this action. The judgment 
of the court below is 


Affirmed. 


STATE vy. FORREST FLEMING. 
(Filed 25 January, 19388.) 


1. Appeal and Error F a—TIn this case held: appellee preserved his right 
to review on theory of trial in lower court. 

While a case will be heard on appeal on the theory of trial in the lower 
court, yet where on appeal from a judgment of a justice of the peace the 
appellee correctly selects the ground upon which the judzment should be 
affirmed, and the Superior Court affirms the judgment on a different and 
insufficient ground, the judgment of the Superior Court, being correct 
in result, will be affirmed on further appeal. 

2. Bastards D a— 

Bastardy proceeding is civil proceeding, and appeals from justice's 
court are controlled by rules applicable to civil cases. 

3. Justices of the Peace E a—Appeal from justice of the peace must 
be taken to next succecding term of Superior Court. 

It is required by statute that appeals from a judgment of the justice 
of the peace be taken to the next succeeding term of the Superior Court. 
with the right of appellant to ask for a recordari in proper cases, und 
where an appeal is not taken as prescribed, the appellee may ask that the 
appeal be docketed and dismissed and the judgment affirmed. C. 8., 660. 


Tuis is a proceeding 1m bastardy, in which the complainant, Leila 
Avery, appealed from a judgment of Wcl/roy, J., at March Terin, 
1932, of Burke. Afhrmed. 

On 28 September, 1931, upon oath of the complainant accusing the 
defendant of being the father of her illegitimate children (twins) a 
warrant was issued and the defendant was brought before a justice of 
the peace to answer the charge. He thereupon entered a formal denial. 

After hearing the evidence the justice “renderd judgment finding and 
adjudging that the defendant is the father of said children and fixed an 
allowance for the complainant, Leila Avery, in the sum of sixty dollars 
to be paid by the defendant in twelve monthly installments of five 
dollars, commencing on 15 February, 1932, aud continuing to be paid 
on the 15th day of cach month until said allowance of sixty dollars was 
fully paid.” | 


y 
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From this judgmeut the complainant appealed to the Superior Court 
upon the ground that the allowance to the plaintiff was inadequate and 
no bond was required to save the county harmless. 

The Superior Court rendered the following judgment: “It appearing 
to the court that said appeal was docketed in the Superior Court of 
Burke County on 17 March, 1932, upon motion of the plaintiff, and 
at said time the defendant also moved to docket said appeal and to 
affirm the judgment of the magistrate therein, and the court being of 
the opinion that no appeal lies from the order of the justice fixing 
the quantum of said allowance and no appeal lies from the failure of 
the justice to require bond to be filed as provided by statute: It is 
therefore ordered by the court that said judgment of the justice of the 
peace be afhrmed.” 

The complainant excepted and appealed. 


clvery & Riddle for appellant, 
Sod. Lrein and S.J. Brein, Jr, for appeller. 


Apams, J. The magistrate rendered his judgment in the cause on 
15 January, 1932, and the complainant gave notice of appeal in open 
court. The return to the notice of appeal was made on 15 March, two 
months after the judgment had been given, and the case was docketed 
in the Superior Court on 17 March. Meantime a one-week term of the 
Superior Court, beginning on 22 February, had been held for the trial 
of civil and criminal cases, and another term had convened on 14 March. 
C.S., 1448, Sixteenth District. 

During the latter term the case was called and the appellant moved 
that she be permitted to docket her appeal, the defendant having moved 
that the appeal be docketed and the judgment of the magistrate be 
affirmed, as provided by section 660 of the Consolidated Statutes. The 
court affirmed the justice’s judgment on the ground that no appeal lies 
from an order determining the amount of the allowance or from the 
failure of the justice to require a bond of the defendant. 

The appellant contends that this ruling is the only poiut to be con- 
sidered because the appeal presents no other theory. It is true that after 
a party has elected to try his case ou one theory he may not be permitted 
to change his attitude with respect to it when his appeal is heard. 
Starr v. O’Quinn, 180 N. C., 94; Walker v. Burt, 182 N. C., 325. This 
argument overlooks the defendant’s motion to have the case docketed 
and the judgment affirmed on the principle that the complainant had 
lost her right of appeal. If the court reached a correct conclusion, but 
for an insufficient reasou, the judgment should nevertheless be affirmed. 


pf 
Lo 
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For a period of about ten years this Court held, reversing its former 
ruling, that a proceeding in bastardy was in the nature of a criminal 
prosecution, but afterwards returned to its original construction holding 
that the prosecution is a civil proceeding to enforce a police regulation. 
S. uv. Edwards, 110 N. C., 511; S. v. Liles, 184 N. C., 732; 8. v. Adding- 
fon, 143 N. C., 683; S. v. McDonald, 152 N. C., 802. 

Either the woman or the defendant may appeal to the Superior Court, 
but the appeal must be taken to the next term. The Superior Court has 
no right to dispense with this requirement. /Helsabech vu. Grubbs, 171 
N. C., 337. The “next term” means any term, civil or criminal, which 
begins after the expiration of the ten days allowed for serving the notice 
of appeal. Barnes v. Saleeby, 177 N. C., 256; MacKenzie v. Develop- 
ment Co,, 151 N. C., 276; Johnson v. Andrews, 182 N. C., 876; Pants 
Co, vw. Smith, 125 N,. C., 588. An attempted docketing at a subsequent 
term is a nullity. wfucNenzie v. Development Co., supra, If the magis- 
trate fails to perform his duty in sending up the appeal, or if the judge 
is unable to attend the court, the appellant, if in no default, may apply 
for a recordar at the term first convening after the appeal is taken and 
thereby preserve his rights. Pelfz v. Bailey, 157 N. C., 166; Barnes vr. 
Saleeby, supra. 

In the present case more than thirty days passed between the rendi- 
tion of the judgmeut and the convening of the Superior Court, and ac- 
eording to all the decisions of this Court on the subject the defendant 
was entitled to have the judgment affirmed. This is tke effect of the 
judgment. We need not decide whether the reason given is invalid, as 
the appellant contends. Judgment 


Affirmed. 


JOHN A. WEAVER Et AL. vy. J. W. HAMPTON Et AL. 
(Filed 25 January, 1988.) 


1. Judgments B b—Clerk has jurisdiction to sign consent judgment in 
cause pending before referee, 


The clerk of the Superior Court has jurisdiction to sign a consent 
judgment in an action even while the action is pending before a referee. 
Cc. S., 598. 
2. Reference A e—Order of reference does not destroy jurisdiction of 
court. 


An order of reference does not take the case from th2 jurisdiction of 
the court, the referee being merely an instrumentality of the court, and 
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the court has jurisdiction to hear and determine all proper motions in 
the cause pending the reference which are not in conflict with the order 
of reference, including the signing of a consent judgment by the parties. 


3. Judgments B a: Counties C a~-County commissioners have authority 
to assent to consent judgment in proper instances. 


Under the statutory authority of the county commissioners to make 
such contracts as may be necessary to the exercise of its proper powers, 
C. S., 1291, the commissioners have the authority to assent to the entry 
of a consent judgment in an action pending against the county, when such 
judgment is entered in good faith and is free from fraud, etec., a consent 
judgment being a contract of the parties spread upon the records with the 
approval and sanction of a court of competent jurisdiction. 


Civin action, before Harris, J., at Special July Term, 1932, of Asus. 

This case was considered on a former appeal reported in 201 N. C., 
at page 798, where the facts are set forth in detail. An examination of 
the facets discloses that this action was instituted to set aside the consent 
judgment rendered in the eause. Upon the former appeal it was adjudi- 
cated that plaintiff had stated a cause of action, and thereafter the cause 
was tried upon the following issue: “Was the consent judgment ren- 
dered by the clerk of the Superior Court, dated 38 December, 19380, 
procured by fraud and collusion of the defendant, J. W. Hampton, and 
the board of commissioners of Ashe County, as alleged?” The jury 
answered the issue “No, and from judgment upon the verdict the 
plaintiffs appealed. 


KR. iW. McNeil, Washington, D. C., Bauquess & Prevette, Jefferson, 
AN. €., and Lovill & Zimmerman, Boone, N. C., for plaintiffs. 
R.A. Doughton, 7. C. Bowie and Tra T. Johnston for defendants. 


Brocorn, J. The two primary questions of law presented by the 
record are: 

1. Has the clerk of the Superior Court the power to sign a consent 
judgment in a cause duly instituted in the Superior Court, and at the 
time of such signing, pending before a referee appointed in an order 
of compulsory reference 

2. Does the board of county commissioners have the power to compro- 
mise a pending suit against the county, or to assent to the entry of a 
consent judgment terminating litigation against the county? 

The evidence in the case is conflicting. Nevertheless, it discloses that 
a serious controversy existed between the parties. There was evidence 
that the referee had stated that it seemed desirable that the parties 
should compose their differences if possible. The jury has found that the 
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consent judgment entered by the clerk was not tainted by fraud or 
collusion, and consequently the power of the clerk to sign the judgment 
immediately assumes paramount 1mportance. 

©. S., 593, expressly authorizes the clerks of Superior Courts to enter 
cousent judgments at any time, and such judgments so entered become 
the judgments of the Superior Court. Caldwell v. Caldivell, 189 N. C.,, 
805, 128 S. E., 829. This power is neither paralyzed nor destroyed by 
the fact that the cause is pending before a referee. A referee does 
not remove the cause of action from the Superior Court. It merely re- 
moves the procedure or method of determining the facts and the law 
of the case. This idea was first expressed in Mec.Vell v. Lawton, 97 
N.C., 16,18. E., 493. The Court said: “The view suggested by counsel, 
that the consent reference in an action, as allowed by the statute, places 
the action pending the reference, or at all, beyond the control of the 
court, is unfounded. The action is not referred—it continues pending in 
court, and all proper motions may be made in it, not inconsistent with 
the reference and course of procedure therein, as prescribed by the same 
statute. . . . The reference is for the trial of issues of fact or law, 
or both, accordingly as its terms may provide. The jurisdiction is that 
of the court, not that of the referee; he, by the written consent of the 
parties, becomes a mere adjunct of, and acts in the place of the court, 
or of the court and jury, in respect to the trial. What he does is 
ancillary to the authority of the court in the action.” Of like tenor, is 
the deelaration in Jones v. Beaman, 117 N. C., 259, 23 S. E., 248, as 
follows: “The court does not refer the action but retains it, pending the 
reference, with its power to make any necessary and proper order desired 
by the parties.” Therefore, it is concluded that the entry of the consent 
judgment was fully authorized by law. 

The delegated powers of a county are usually exerciscd by the board 
of county commissioners. C. S., 1291, expressly authorizes a county “to 
make such contracts . . . as may be necessary to the exercise of its 
powers.” .A consent judgment “is the contract of the parties spread upon 
the records with the approval and sanction of a court of competent 
jurisdiction,” ete. Weaver v. Hampton, 201 N. C., 798. While it has 
been held that county commissioners have no authority to release the 
sureties on the bond of a sheriff, it does not follow therefrom that a board 
of county commissioners has no power to settle a law suit pending against 
the county where such settlement is made in good faith and free of fraud, 
collusion or other yitiating element. Indeed, to withdraw such power 
from the governing board might frequently leave a county tied to a 
stake and exposed to the bruising lash of indefensible litigation. The 
Cireuit Court of \ppeals for the Fourth Cireuit in Board of Commis- 
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sioners v. Tollman, 145 Fed., 753, recognized and sanctioned the right of 
county commissioners to comproniise law suits. The Court said: “Again, 
the power to sue and to defend suits carries with it, by necessary 1mpli- 
cation, the power to make bona fide compromise adjustments of such 
suits.” It has been generally recognized as a sound principle of law that 
counties are empowered to arbitrate controversies arising in the exercise 
of corporate powers. The authorities are assembled in Wesf ve. Coos 
County, 237 Pac., 961, 40 A. L. R., 1862, and annotation. 
No error. 


M. B. REEVES on BEHALF oF HIMSELF AND ALL OTHER TAXPAYERS OF THE 
COUNTY OF BUNCOMBE vy. BUNCOMBE COUNTY, CLAUDE lL, FEL- 
MET, A. L. McLEAN ano H. SOLON HYDER, Comprisine THE BoArRD OF 
CouNTY COMMISSIONERS OF BUNCOMBID COUNTY ET AL. 


(Kiled 25 January, 19385.) 


Counties E b—County held authorized to assume township bonds. issued 
for roads taken over by county as part of county system, 

A township voted two successive bond issues for the building of high- 
ways and bridges in the township. The county levied a tax within the 
township for the payment of the first bonds, and the income therefrom 
was more than sufficient to pay same upon maturity, but no sinking fund 
was created therefor and the bonds were not paid. The county imme- 
diately assumed the second bond issue and levied a county-wide tax for 
its payment, but same were not paid at maturity. The county took over 
the roads and bridges of the township as a part of the system of county 
roads, and later the same was taken over by the State Highway Commis- 
sion: eld, under the provisions of chapter 186, Public-Local Laws of 
1931, the county had the authority to assume both bond issues, and to 
make provision for their payment by the levy of a county-wide tax, for 
although one political subdivision may not be taxed for the exclusive 
benefit of another, the bonds in this case were issued for a county-wide 
obligation. 


Civin action, before Clement, J., at November Term, 1932, of 
BuNCOMBE, 

The cause was presented to the trial judge upon an agreed statement 
of facts, which is substantially as follows: Prior to 1 Séptember, 1908, 
pursuant to the authority of chapter 770 of Public Laws of North Caro- 
lina for 1907, au election was held in Black Mountain Township, and 
the result of the clection authorized the issuance of $40,000 in road 
and bridge bonds for said township. Thereafter, on 1 September, 1908, 
$25,000 of six per cent bonds were issued. The county of Buncombe 
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regularly made a levy upon the taxable property of Elack Mountain 
Township from the year 1908 to the year 1930, inclusive, for the pur- 
pose of paying off the original bond issue of $25,000, but neglected and 
failed to create any sinking fund to retire said bonds and used the 
proceeds arising from the tax levy for general county purposes, failing 
to apply the same upon the payment of bonds, and the amount so levied, 
collected and apphed by Buncombe County from. Black Mountain Town- 
ship 1s in excess of $25,000 in bonds and the interest thereon and said 
bonds are all now outstanding and unpaid. 

Upon the bond issue of $15,000 on 1 May, 1911, the seid indebtedness 
was 1mmediately assumed by Buncombe County as a county-wide obliga- 
tion, and from year to year sufficient levy was made upon the county- 
wide property to pay the interest upon the same until trey became due 
in the year 1931, when the county of Buncombe levied a sufficient tax 
to pay the remainder of interest and all of the principe] of said bonds 
when they became due on 1 May, 1931, but defaulted in all payments 
on 1 Apr. il preceding, and said bonds rae not yet been paid. All the 
money received by Black Mountain Township from the proceeds of both 
bond issues aforesaid “was spent upon roads and bridges in Black 
Mountain Township, which said roads and bridges were later taken 
over by the county of Buncombe as a part of the highway system of said 
county and later taken over by the State Highway Commission, and are 
now under the coutrol of same.” 

Chapter 186 of Public-Local Laws of 1931 authorizes the county 
of Buncombe to assume the bond issues referred to as county-wide 
obligations and directed “the county commissioners to levy a tax on 
the general property of the county for the payment of same, together 
with the interest.” 

The plaintiff is not a resident of Black Mountain Township and 
brought a suit in behalf of himself and other taxpayers of Buncombe 
County not residents of Black Mountain Township to permanently re- 
strain the county and the board of commissioners “from levying or 
attempting to levy a county-wide tax upon the property of this plaintiff 
or upon the property of any other resident and citizen of Buncombe 
County for the purpose of paying or assisting in paying the principal 
of bonds of Black Mountain Township,” ete 

After considering the contentions of the parties the trial judge de- 
creed: “That the two bond issues of Black Mountain Township, to wit, 
$25,000 issued 1 September, 1908, and $15,000 issued 1 May, 1911, are 
and ought to be county-wide obligations of the county of Buncombe 
and the county commissioners of Buncombe County should, and are 
hereby directed to levy a sufficient county-wide tax, at the appropriate 
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times, to pay the interest and principal of the same . . . and that 
the application for a permanent injunction sought to be obtained in this 
action be, and the same is hereby denied. 
From judgment so rendered the plamtiffs appealed.” 


Johnston & Horner for plaintiff. 
Geo, H. Wright and Clinton WK. Hughes for defendant. 


Browpes, J. Do the two bond issucs aggregating $40,000 constitute a 
county-wide obhgation of Buneombe County ? 

The bonds were issued by virtue of power created by special election 
i Black Mountain Township. The law forbids the levying of a tax 
upon the property of one political subdivision for the particular and 
exclusive benefit of another such subdivision. Vhis proposition was 
discussed in Commissioners v. Lacy, 174 N. C., 141, 93 8S. E., 482, and 
the court promulgated the principle and the limitations thereof as fol- 
lows: “It is true, also, that a state or county may, as a rule, lend its 
aid or expend its money in the building aud maintenance of public 
roads anywhere within its borders when it is being done for the public 
benefit or as a part of a State or county system, but in this instance 
the improvement is entirely localized. The roads of the differing tow1- 
ships or districts are set apart and a scheme is entered upon by which 
they ean be planned, constructed, and improved entirely under township 
governance and without reference either to State or county benefit; and 
when this occurs, the principle is presented that it is not within the 
legislative power to tax one community or loeal taxing district for the 
exclusive benefit of another—a principle which has been directly ap- 
proved in several recent decisions of this Court and is one very generally 
accepted.” Lilis v. Greene, 191 N. C., 761, 1383 8. E., 395. 

The record discloses that the proceeds of both bond issues were spent 
upon roads and bridges in Black Mountain Township, “which said 
roads and bridges were later taken over by the county of Buncombe 
as a part of the highway system of said county, and later taken over 
by the State Tighway Commission, and are now under the control of 
same.” Manifestly the facts so established, disclose that the project was 
not one of loeal or township benefit, supervision and control, but such 
expenditure was made “for the public benefit or a part of the state or 
county system.” Hence the law impresses upon the bond issues the 
character and quality of a county-wide obligation. 


Affirmed. 
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IN RE P. T. STIERS. 
(Filed 25 January, 1933.) 


1. Appeal and Error A f— 
' The State cannot appeal in either civil or criminal cases except upon 
statutory authority. 

2. Attorney and Client E b— 

C. 8., 205, is complete in itself and, as amended, does not give the State 

authority to appeal in disbarment proceedings. 

3. Attorney and Client E c—Plea of nolo contendere held not confession 
of crime sufficient to sustain disbarment. 


A plea of nolo contendere does not amount to a “conviction or con- 
fession in open court” sufficient to disbar an attorney under the provisions 
of C. §., 205, a disbarment proceeding being civil in its nature; and espe- 
cially is this true where the attorney appears in the disbarment proceeding 
and denies his guilt and contends that his fault, if any, rested upon a 
technical violation of a statute. 


DisBaARMENT proceeding, heard by Stack, J., at September Term, 1932, 
of Rock1IncHam. 

P. T. Stiers was appointed guardian of one Charles Ring in February, 
1922, and received, as such guardian, in monthly installments of $28.25 
each, the sum of $5,000 proceeds of government insurance. The guardian 
contended that he loaned a portion of this money upon real estate secur- 
ity, resulting in a total loss, and that the balance of the fund was 
invested in a building upon land owned by the guardian and his wife. 
The guardian further contended that a suit was brought in Guilford 
County and referred to a referee and a final judgment rendered against 
him, which said judgment was satisfied in full. Thereafter he was in- 
dicted in the District Court of the United States for the Middle District 
of North Carolina. The bill of indictment contained ten counts alleging 
that the guardian had received various items of proceecls of War Risk 
Insurance paid by the government to him, and that he had embezzled 
the same. 

The record discloses that on 138 June, 1932, the case was called for 
trial in the District Court for the United States, and that the defendant 
entered a plea of nolo contendere. Whereupon, it was adjudged that he 
pay a fine of $500, and in addition, he was placed on probation for three 
years in the custody of the probation officer for said district, and he was 
also “suspended from the practice of law in this Court during the 
probation period.” 

After due notice C. W. Higgins, the solicitor, presented to the trial 
judge “in open court a certified copy of the bill of indictment, judgment 
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and docket entries, under seal of the United States District Court for 
the Middle District of North Carolina.” After hearing the argument 
of counsel and considering the records and proceedings in the Federal 
Court, the following judgment was entered: “Upon the foregoing record 
the court is of the opinion that the plea of nolo contendere docs not 
amount to a confession of a felony and therefore dismisses this pro- 
ceeding.” 
From the foregoing judgment the State appealed. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
P.W. Glidewell for respondent, Strers. 


Broepen, J. The record presents two questions of law: 

1. Did the State have a right to appeal from the judgment rendered ‘ 

2. Does a plea of nolo contendere constitute a “conviction or a col- 
fession In open court, State or Federal?” 

The law recognizes aud prescribes two methods for disbarring an 
attorney. Committee on Grievances of Bar Association v. Strickland, 
200 N. C., 630, 158 8. E., 110. Such proceedings are in the nature of 
civil actions. Jn re Hbbs, 150 N. C., 44, 63S. E., 190. The statutory 
method of disbarinent is prescribed by C. S., 208 to 215 inclusive. 
Ilowever, the proceeding 1n the present case, was fashioned and _ pre- 
sented in accordance with C. S., 205. C. S., 205 was finally enacted 
as chapter 64, Public Laws of 1929. Section 205, existing prior to 1929, 
was expressly repealed by said chapter 64, and a new section 205 en- 
acted as a complete unit of legislation. The second section of said 
chapter 64 expressly repealed all laws and clauses of law in conflict 
therewith and provided that the act should be in force from and after 
its ratification. 

It is an elementary proposition of law that the State cannot appeal 
elther in civil or criminal actions unless such right is given by the law- 
making power of the State. It is apprehended that the reason for such 
a policy is built upon the idea that when the State in its sovereign 
‘apacity brings a citizen into its own tribunals, before its own officers, 
and in obedience to its own processes, and loses, that its avenging hand 
should be stayed except in unusual cases where the power to appeal 1s 
expressly conferred. The right of appeal is given the State in C. S., 
215, but C. S., 215 is a part of chapter 941 of the Public Laws of 1907, 
which committed disbarment proceedings, for causes therein specified, 
to the initiative of the grievance committee of the North Carolina State 
Bar Association. Chapter 64 of the Public Laws of 1929, in accordance 
with which the present proceeding was conducted, is a complete act in 
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itself and confers no right or power of appeal upon the State. Conse- 
quently, the trial judge was warranted in dismissing the proceeding. 

Furthermore, the trial Judge was warranted in disraissing the pro- 
ceeding upon the ground stated in the judgment, that :s to say, that a 
plea of nolo contendere does not amount to a “conviction or confession 1 
open court” of a felony. This Court, considering the nature and quality 
of such a plea in S. v. Burnett, 174 N. C., 796, 938 &. E., 478, said: 
“A plea of nolo contendere, which is still allowed in some courts, 1s 
regarded by some writers as a quasi-confession of guilt. Whether that 
be true or not, it 1s equivalent to a plea of guilty in so far as it gives 
the court the power to punish. It seems to be universally held that 
when the plea is accepted by the court, sentence is Imposed upon a plea 
of guilty. The only advantage in a plea of nolo contendere gained by 
the defendant is that it gives him the advantage of not being estopped 
to deny his guilt in civil action based upon the same facts. Upon a 
plea of guilty entered of record, the defendant would be estopped to 
deny his guilt if sued in a eivil proceeding.” 

Consequently, as a disbarment proceeding is of a civil nature, the 
inere introduction of a certified copy of an indictmen:, and judgment 
thereon, based upon a plea of nolo contendere, is not sufficient to de- 
prive an attorney of his lheense; certainly, when he is present in court, 
denying his guilt and strenuously contending that his fault, if any, 
rested upon a technical violation of a statute. 


Affirmed. 


CITIZENS SAVING AND LOAN COMPANY v. GEORGIA C. WARREN. 
(Filed 25 January, 1988.) 


1. Estoppel B a—-Record agreement not to plead statute of limitations 
held not to apply to second suit instituted after nonsuit. 


A verdict in plaintiff’s favor was set aside by consent of the parties 
upon condition that the defendant would withdraw his plea of the statute 
of limitations. Upon the second trial a nonsuit was entered. Within a 
year the present suit was instituted under the provisions of C. S., 415, 
and the defendant set up the plea of the statute of limitations: Held, 
the agreement not to plead the statute of limitations does not apply to 
the present suit, the bringing of a suit after nonsuit constituting a differ- 
ent action though the causes of action are the same, and an order striking 
out the plea of the statute of limitations is error. 


2. Appeal and Error A d— 


An order striking out defendant’s plea of the statute of limitations 
affects a substantial right and is appealable. 
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AprEaL by defendant from Finley, J., at July Term, 1932, of Mecx- 
LENBURG, 

Civil action to recover premiums alleged to be due on a number of 
fire insurance policies. 

The appeal arises on plaintiff’s motion to strike out defendant’s plea 
of the statute of hmitations. 

The facts are these: 

Suits were instituted against defendant and her husband which were 
consolidated for trial at May Term, 1931, resulted in verdict for plain- 
tiff, and the following judgment entered: 

“By consent of all parties—counsel for the plaintiff and defendants— 
the verdict 1s set aside and a new trial ordered, conditioned upon de- 
fendants agreeing to withdraw their plea of three-vear statute of limi- 
tations set up in their answers.” 

Thereafter, the cases were again tried—the pleas of the statute of 
limitations having been withdrawi—and a judgment of nonsuit entered 
at the close of plaintiff’s evidence as to the feme defendant. 

Within a year after such nonsuit, the present action was instituted 
as permitted by C. S., 415. The defendant again pleaded, in bar of the 
plaintiff’s right to recover, the three-year statute of limitations. 

Motion by plaintiff to strike out defendant’s plea of the statute of 
limitations, because in breach of the condition upon which the verdict 
rendered at the May Term, 1931, was set aside; motion allowed, and 
defendant appeals, 


A. B. Justice for plaintiff. 
H.C. Jones and Brock Barkley for defendant. 


Stacy, C, J., after stating the case: The correctness of the ruling, 
from which defendant appeals, depends on whether the present proceed- 
ing 1s a new action or a continuation of the old one; for, if it be the 
same suit, the condition upon which the verdict was set aside at the 
May Term, 1931, still binds; otherwise not. 

In those cases where the plaintiff seeks to use the original action to 
repel the bar of the statute, expressions may be found tending to support 
the theory of a guasi-continuous action. Anonymous, 3 N. C., 638, “In 
legal contemplation both make but one”—fuffin, J., in Morrison v. 
Connelly, 138 N. C., 238. “A nonsuit ‘is but like the blowing out of a 
candle, which a man at his own pleasure may hght again’ ”—Walker, J/., 
in Grimes v. Andrews, 170 N. C., 515, 87 8. E., 341. 

But the statute denominates the first proceeding the “original action,” 
and the second a “new action.” OC. S., 415; Cooper v. Crisco, 201 N. C., 
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739, 161 S. E., 310. Indeed, in certain instances, the costs in the 
“original action” must be paid, thus removing it from the docket, 
before commencing the “new suit.” Rankin v. Oates, 183 N. C., 517, 
112 S. E,, 32. 

Undoubtedly, the actions are different, while the causes of action are 
the same. Cooper v. Crisco, supra. “The same candle blown out and 
lighted again.” Motsinger v. Hauser, 195 N. C., 483, 142 8. E., 589. 
It is upon the theory of two actions to enforce the same cause of action 
that the principle of res judicata is founded. Hampton v. Spinning Co., 
198 N. C., 235, 151 S. E., 266. The statute authorizes the commence- 
ment of a “new action” to enforce the same cause of action which was 
set up in the “original action.” Woodcock v, Bostic, 128 N. C., 243, 38 
S. E., 881. A fresh action, after nonsuit, for the same cause. Bradshaw 
v. Bank, 172 N. C., 682, 90 8. E., 789. Identity of causes in both ac- 
tlons 1s essential to the applicability of the statute. Quelch v. Futch, 
174 N. C., 895, 93'S. E., 899. 

The order striking out the defendant’s plea of the statute of limita- 
tions affects a substantial right, and is therefore appealable. Hillis v. 
Bilis, 198 N. C., 767, 1538 8. E., 449; Hosiery Mtll v. Hosiery Mills. 
198 N. C., 596, 152 S. E., 794. 

Error. 


STATE v. COSTA J. MANON. 
(Filed 25 January, 1938.) 


1. Husband and Wife A c—Resumption of marital relation does not bar 
State’s right to prosecute husband for abandonment. 


Abandonment of the wife by the husband is a statutory offense, and it is 
not condoned, so far as the State's right to prosecute is concerned, by a 
subsequent resumption of the marital relation. C. 8., 4447. 


2. Husband and Wife A d: Criminal Law D a—Abandonment of wife held 
to have taken place in this State and our court had jurisdiction. 


Where the husband abandons his wife in this State and thereafter goes 
to Reno for the purpose of securing a divorce, and the wife follows him 
there for the purpose of contesting the suit, and the parties there resume 
the marital relation, ‘and thereafter the husband returns to this State 
and later the wife also returns here, and the marital relation is not 
resumed here and he refuses to contribute to her support: Held, the re- 
sumption of the marital relation in Reno does not affect the State’s right 
to prosecute for the prior abandonment in this State, and our State 
courts have jurisdiction of the prosecution for such abandonment. 
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3. Judgments K b——Judgment held not conditional, but order for capias 
to issue on motion of solicitor was void. 


Judgment in this prosecution for abandonment of wife held not condi- 
tional, C. S., 4449, but order that capias issue at any time on motion of 
solicitor is void and not a part of judgment, and capias may issue only 
upon order of the court. 


AvprEaL by defendant from Sink, J., at May Term, 1932, of Bun- 
COMBE. No error. 


Attorney-General Brummitt and. Assistant Attorney-General Seawell 
for the State. | 
W. Al. Sullivan and R. R. Williams for defendant. 


Avams, J. The defendant was convicted of the abandonment and 
nonsupport of his wife, in breach of C. S., 4447, and from the judgment 
pronounced he appealed to the Supreme Court. He assigned as error the 
court’s refusal to dismiss the action, to direct a verdict against the State, 
and to instruct the jury that if they should find from the evidence that 
the abandonment took place in Reno, Nevada, and not in North Caro- 
lina, their verdict should be not guilty. 

These assignments are based upon the assumption either that the 
evidence necessarily shows or that there is evidence tending to show 
that the act of abandonment was committed in another State. True, the 
courts of this State have no jurisdiction of extra-territorial crimes, 
S. vc. Buchanan, 180 N. C., 660, but in view of the facts disclosed we 
cannot agree with the defendant as to either assumption. The evidence 
is that the crime of abandonment and nonsupport was consummated in 
Buncombe County. The defendant went to Reno; his wife followed him 
there intending to contest his suit for divorce; while there they lived 
together a part of the time, and he gave her five dollars. After insti- 
tuting his action for divorce he came back to Asheville. Soon after- 
wards his wife returned, but she has not lived with him since that time, 
and he has refused to contribute anything for her support. 

The conduct of the parties in Reno does not bar the State’s prosecu- 
tion of the crime. Abandonment of the wife by the husband was not a 
criminal offense at common law; it is a statutory misdemeanor. No 
common-law implications attach to the offense, and it is not condoned 
by the renewal of the marital relation. 

Condonation in law is the conditional forgiveness by a husband or 
wife of a breach of marital duty by the other, whereby the forgiving 
party is precluded, so long as the condition 1s observed, from claiming 
redress for the breach so condoned. Its basis is the agreement of the 
parties to a civil action, not the consent of the State, and the condition 
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is, that the original offense is forgiven if the delinquent will abstain 
from the commission of a like offense afterwards and treat the forgiving 
party with conjugal kindness, Bishop on Marriage and Divorce, sec. 53; 
Gordon v. Gordon, 88 N. C., 45; Lassiter vu. Lassiter, 92 N. C., 129; 
Page vu. Page, 167 N. C., 846; Jones v. Jones, 173 N. C., 279. If the 
condition is violated the original offense is revived, Blakely v. Blakely. 
186 N. C., 351; but as any asserted condonation between the parties 
does not affect the right of the State to prosecute the defendant, we 
need not decide whether his failure to support his wife after their return 
to Asheville revived the original offense. The statute of limitations 1s 
not involved. 

The judginent is not conditional, as contended by the defendant, C. S., 
4449, S.o. Vickers, 196 N. C., 239; but the order that a capias issue at 
any time on motion of the solicitor is ineffective. S. v. McAfee, 189 
N. C., 320. If the judge had no authority to direct the solicitor to have 
the capias issued, the order is not part of the judgment; it is void. 
S. uv. Vickers, 184 N. C., 676, 680. The process may issue upon an order 
of the court. We find 

No error. 


STATE OF NORTH CAROLINA Ex REL. THE NORTH CAROLINA BANK 
AND TRUST COMPANY, GuarpIAN FoR KINNIS BLAKENEY anpb 
JAMES BLAKENEY, v. L. L. PARKER, GUARDIAN, ET AL. 


(Filed 25 January, 1933.) 


Guardian and Ward B a—Court originally appointing guardian has juris- 
diction to appoint his successor. 

The court originally appointing a guardian ordinarily has jurisdiction 
to appoint his successor though the residence of the ward may have been 
changed in the meantime, and this is especially true where suit against 
the original guardian is necessary to obtain a settlement. 


APPEAL by defendants from Oglesby, J., at October Term, 1932, of 
UNION, 

Civil action for settlement and to recover on guardian bond. 

The essential facts are these: 

1, On 8 May, 1924, L. L. Parker was duly appointed guardian of 
the estates of James Blakeney and Kinnis Blakeney, minors six and 
eight years of age respectively who were at that time residing with their 
mother in Union County. 

2. The Fidelity and Deposit Company of Maryland became surety on 
the bonds of said guardian. 


ea f 
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3. In November, 1930, the said minors, with their mother, moved 
across the line into Chesterfield County, 8S. C., where they have since 
hved. 

4, In the fall of 1931, the said L. L. Parker resigned his guardianship 
of the estates of said minors, after being ordered to file his accounts, and 
the clerk of the Superior Court of Union County appointed the North 
Carolina Bank and Trust Company guardian in his stead. 

This suit is to recover on the bonds of the first guardian, the amount 
being agreed upon, if the second appointment be valid. 

From a judgment for plaintiff, the defendants appeal, assigning error. 


John C. Sthes for plaintiff. 
Vann & Milliken for defendant, L. L. Parker. 
Tillett, Tillett & Kennedy for defendant, Fidelity and Deposit Co, 


Stacy, C. J. The rule, generally accordant with the decisions, is that, 
Jurisdiction to appoint a successor to a guardian ordinarily resides with 
the court making the original appointment, though the residence of the 
ward may have been changed in the meantime. 28 C. J., 1109. Espe- 
cially is this so, where, as here, suit against the original guardian and 
his surety is necessary to obtain a settlement. 15 A. & E. Enc. of Law, 
do and 120. 

Nor are our own decisions contrariwise. Credle ve. Baugham, 152 
N.C., 18, 67S. E., 46. 

Affirmed. 


WAKE COUNTY y. SION FAISON. 
(Filed 25 January, 1988.) 


Taxation H c—Deed tendered at foreclosure sale of tax certificate held 
defective. 


The owner of certain land failed to list same for taxes. The land was 
listed on the tax books in the name of a person other than the owner 
and was sold for delinquent taxes and bought in by the county and the 
tax certificate foreclosed: Held, the county could not convey a good title 
to the purchaser at the foreclosure sale it being necessary that the 
method for the listing and collection of taxes provided by statute should 
be followed. 


AppreaL by defendant from Harris, J., at Chambers in Raleigh, 14 
May, 1932. From Wake. Error. 
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This is a controversy without action. The facts are agveed upon. The 
action is to determine the validity of a foreclosure certificate of sale for 
tax of certain land. The material part of the facts agreed upon for the 
decision of this cause are as follows: “That for a number of vears prior 
to and for the year 1926, and since that year there was and is now listed 
on the tax books of Wake County in the name of Mrs. O. J. Shell 
estate 40 acres Oaks’ Land in St. Matthews Township; that the taxes 
for the year 1926, have not been paid; that the land was sold by sheriff 
of Wake County on 3 October, 1927; that Wake County became the 
last and highest bidder and received from said sheriff a tax sales certifi- 
eate describing the land as ‘40 acres Oaks, St. Matthews Township.’ 
That the records in the office of the register of deeds of Wake County 
disclose that the tract of land sold under this proceeding shows that the 
title to the land sold was in one H. H. Powell; that the said Powell has 
not listed the property for tax during the past ten years as required 
by law. That on 14 November, 1931, the commissione: prepared and 
tendered to the defendant a deed for said preniises but said defendant 
refused to accept same because of the points of difference between the 
plaintiff and defendant as herein set out being as follows: The: plaintiff 
contends: That the deed tendered by the plaintiff to the defendant cover- 
ing said premises, dated 14 November, 1931, was a good and sufficient 
deed to convey the premises in fee, free from the claim of any person 
whomsoever.” 

This contention was disputed by defendant. The court below rendered 
judgment for plaimtiff. The defendant excepted and assigned error to 
the judgment as signed and appealed to the Supreme Court. 


John W. Hinsdale for plaintiff. 
ED. Flowers for defendant, 


Crarxson, J. The parties to the controversy have agreed upon the 
facts. The question for decision: Was the deed good and suffictent to 
convey the real estate in fee simple, free from the claim of any person 
whomsoever? We think not. The record discloses “that the title to the 
land sold was in one H. H. Powell.” The fact that he has not listed 
the property for tax does not give the right to list the land as “Mrs. 
O. J. Shell estate” and sell same and foreclose the tax certificate and 
make a fee-simple title to the land, as was attempted to be done in this 
action. 

N.C. Code, 19381 (Michie), 7971(36), in part, is as follows: (1) 
very person owning property, real or personal, is required to list,” ete. 
If Powell did not list his property, there is a method provided by law. 


Cr 
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N.C. Code, 1931 (Michie), 7971(50). See, also, Public-Local Laws, 
1911, chap, 452, sec. 14, applicable to Wake County, North Carolina. 
The law is plenary as to the listing and collection of taxes, but the 
method provided by the General Assembly must be followed. We con- 
strue, but cannot make, the law. In the judgment of the court below, 
there 1s 
Error. 


T. A. BAUM v. THE NORTH RIVER INSURANCE COMPANY or tne City 
or NEW YORI, INCORPORATED. 
(Filed 25 January, 1983.) 
1. Insurance P g—Verdict in this case held to support judgment in in- 
sured’s favor. 

In this action to recover on a policy of fire insurance on a boat, con- 
tested by the insurer on the ground that gasoline was kept on the boat 
in violation of the terms of the policy, the verdict of the jury that an 
auxiliary gasoline engine was necessary to the proper use of the boat 
is held sufficient to support a judgment in insured’s favor, the Supreme 
Court having decided on a former appeal that a small quantity of gaso- 
line kept on the boat would not avoid the policy if such gasoline was 
necessary to the proper operation of the boat, and the insurer knew of 
such necessity. 

2. Appeal and Error E b-—— 

Where the charge of the trial court is not in the record it will be pre- 

sumed on appeal that the court charged the law applicable to the facts. 


CONNOR, J., dissents. 


APPEAL by defendant from J/vore, Special Judge, and a jury, at May 
Term, 1932, of Dare. No error. 

The following issues were submitted to the jury and their answers 
thereto: 

1. Did the defendant company issue the policy of insurance sued on, 
as alleged in the complaint ? Answer: Yes. 

2, Was the ferryboat “Rebecca” destroyed by fire ou or about 13 
May, 1927, as alleged in the complaint? Answer: Yes. 

3. At the time of said fire was gasoline being kept, used or allowed 
ou said ferryboat in violation of the terms and provisions of said policy ? 
Answer: No, 

4. Was it necessary to use an auxiliary gasoline engine incidental to 
the proper use and operation of said boat? Answer: Yes, 

>. What amount, 1f any, is plaintiff entitled to recover of the defend- 
aut? Answer: $3,000 with interest from 13 July, 1927. 
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The defendant made several exceptions and assignments of error, one 
to the judgment as signed by the court below, and appealed to the 
Supreme Court. 


Ehringhaus & Hall for plaintiff. 
McMullan & McMullan and Brooks, Parker, Smith & Wharton for 
defendant, 


Crarxson, J. This case was before this Court on a former appeal, 
201 N. C., 445. In that case at p. 448 it was said, citing authorities: 
“In Cyc. of Insurance Law, Vol. 4 (Couch), section 9€6b, p. 3347, the 
following principle is laid down: ‘A condition against the use or keeping 
of gasoline on the insured premises is not broken by its use to an extent 
necessary to carry on the business for which the insurer knew that the 
property insured was used, and where both parties must have known 
either that the business insured must be discontinued or gasoline used 
therein.’ (Note) ‘The keeping upon insured premises of a very small 
quantity of gasoline for use in an engine used to operat2 the machinery 
necessary for the business does not nullify insurance upon the property, 
although the keeping of gasoline is prohibited by the policy, if premiums 
were paid and accepted.’ ” 

The able and learned judge who tried this case submitted an issuc 
covering this aspect as follows: “Was it necessary to use an auxiliary 
gasoline engine incidental to the proper use and operation of said boat?” 
This issue was answered “Yes.” The charge of the court below is not 
in the record and the presumption of law is that the court below charged 
the law applicable to the facts. We think the answer “Yes” to this issuc 
sufficient to support the judgment. 

No error. 


Connor, J., dissents. 


MADISON COUNTY v. FRANK E, COXE anpb Wirz, MIS. FRANK E. 
COXE, ET AL, 


(Filed 25 January, 1933.) 


1. Trial H a: Appeal and Error J c—Where parties do not demand jury 
trial facts found by court are conclusive when supported by evidence. 


Where the trial court has found the facts upon a motion to set aside 
a foreclosure of a tax certificate, and there has been no demand by the 
parties for a trial by jury, and the appellant has excepted only to the 
facts so found, he is deemed to have waived his constitutional right to 
trial by jury, and the facts found by the trial judge are conclusive on 
appeal when supported by competent evidence. 
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2. Courts A c—Superior Court held to have jurisdiction on appeal from 
clerk’s order denying motion to set aside tax foreclosure, 

Where a tax certificate has been foreclosed in an action instituted by 
the county in the Superior Court, and thereafter the owner and mortgagee 
file a petition in the cause to set aside the decree and judgment of con- 
firmation, which motion is denied by the clerk upon a hearing before him 
and an appeal taken to the Superior Court: Held, the case is properly 
in the Superior Court, C. S.. 656, and it dias jurisdiction to hear and 
determine the motion. 


3. Taxation C a—Law in force at time determines the validity of the 
listing of property for taxes. 


The question as to whether certain lands were validly listed for taxes 
for a certain year must be determined by the law in foree at the time 
relating to the listing of property for taxes. 


4. Same—It is the nondelegable duty of the chairman of the county 
commissioners to list property not given in by the owner. 

Chapter 71, Public Laws of 1927, must be construed as a whole, and 
section 73 thereof requives that the chairman of the board of county com- 
missioners shall examine the tax list and insert therein all property not 
given in, and shall charge the owner with the statutory penalty, and 
where the county list taker has inserted on the tax list certain property 
not given In by the owner for that year instead of calling the matter to 
the attention of the chairman, the listing of the property by the list taker 
is void, the duty of the chairman of the beard of county commissioners in 
this respect being nondelegable. 


o. Taxation H c—Tax foreclosure heid properly set aside under the 
facts of this case. 
Where upon petition and motion in the cause by the owners of land and 
the trustee and cestuit que trust in a trust deed thereon to set aside a 
foreclosure of a tax certificate on the land it appears that the owners 
of the Jand and the trustee and cestui que trust lived in the adjoining 
county and were not personally served with summons or given notice of 
the proceedings and that the owners’ residence was disclosed by his list- 
ing of the property fer taxes for the previous year, and that the land 
was not lawfully listed for taxes for the year for which it was sold, and 
that the petitioners upon notice of the foreclosure filed their petition and 
tendered the amount of the taxes: Held, the foreclosure proceeding of 
the tax certificate is in a court of equity, and the trial court's decree 
setting aside the tax foreclosure will be sustained on appeal, the taxes 
remaining a lien on the land until they are paid, and the county being 
under duty to make restitution to the purchasers at the foreclosure sale. 
Appear by plaintiff from Sih, J., at May Term, 1932, of Manpison. 
firmed. 
The record discloses that “It is agreed by all parties, and the court 
finds as a fact that Frank Coxe and Frank E. Coxe is one and the same 
person.” “Middle names and middle initials are immaterial.” S. 7, 


Hfester, 122 N. C., at p. 1050. 


3 
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This 1s a suit brought in the Superior Court of Madison County 
8 September, 1930, by Madison County v. Frank Coxe and wife, Mrs. 
Frank Coxe, C. R. Bishop and wife, Pauline Bishop, to foreclose a tax 
sale certificate for the delinquent taxes of the defendant Frank Coxe, 
for the year 1928, held by the county of Madison. The records of Madi- 
son County showed that Frank Coxe and wife, Julia Lord Coxe, had 
conveyed the land in controversy on 1 October, 1929, to C. R. and 
Pauline Bishop. On 18 March, 1930, they reconveyed the land to Frank 
Coxe. There was no legal necessity to have made the Bishops party 
defendants. 

The court below found the following facts and rendered judgment as 
follows: “This cause coming on to be heard before his Honor, H. Hoyle 
Sink, judge holding the regular May Term, 1932, of the Superior 
Court of Madison County, on an appeal in the above cause from an 
order of the clerk of the Superior Court, and being heard, and after 
hearing the evidence. and argument of counsel, the cou:t finds the fol- 
lowing facts: 

“1, That on or about 8 September, 1930, the plaintiff Madison County 
instituted an action in the Superior Court of Madison County to fore- 
close a tax certificate in which complaint it is alleged that taxes on the 
property belonging to the defendant Frank Coxe on 1 May, 1928, 
amounting to the sum of ninety-eight and 20/100 ($98.20) dollars had 
not been paid. 

“That a copy of the said tax certificate is attached to the plaintiff’s 
complaint in the above cause, and is made a part of this finding of fact. 

“3. That summons was issued in the above cause against Frank E. 
Coxe and wife, Mrs. Frank E. Coxe, C. R. Bishop and wife, Pauline 
Bishop, on 8 September, 1930, directed to the sheriff of Buncombe 
County, and received by said sheriff on 8 September, 1930, upon which 
is the following return: ‘Due search made and Frank E. Coxe and Mrs. 
Frank E. Coxe not found in Buncombe County, and C. R. Bishop and 
Pauline Bishop not found in Buncombe County. J. J. Bailey, sheriff 
Buncombe County, by D. M. Snelson, deputy sheriff.’ 

“4. Upon the return of the summons aforesaid to the clerk of the 
Superior Court of Madison County, an affidavit for an order of publi- 
cation was made on 15 September, 1930, by C. J. Wild, chairman of 
the board of county commissioners, which affidavit is made a part of this 
finding of fact, and upon which affidavit the said order of publication 
was made. 

“5. That the defendants and petitioners, George M. Pritchard, trustee, 
and Saltie Potter Coxe, were residents of the eity of Ashev file county 
of Buncombe, and State of North Carolina, at the time said action was 
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commenced in the Superior Court of Madison County, and were not 
made parties to said proceeding. 

“6, That on ........ March, 1932, Frank Coxe and wife, Juha Lord 
Coxe, George M. Pritchard, trustee, and Salle Potter Coxe, filed a 
petition in the cause, before the clerk of the Superior Court of Madison 
County, and moved to set aside the interlocutory decree and judgmeut 
of confirmation in the above cause and dismiss the action, which matter 
was duly heard before the clerk of the Superior Court, and petitioners’ 
motion denied, and an appeal was duly taken to this court; that the 
petitioners herein had no notice of the institution of said action or the 
entering of said judgments and decrees and orders until some time dur- 
ing the latter part of November or the first of December, 1931. 

“7. That on 1 May, 1928, Frank Coxe was the owner of the property 
described in the complaint in this cause, and said property was not 
listed for taxes for the year 1928 by the said Frank Coxe, or by his 
agent duly authorized or with his knowledge, consent or procuremeut, 
or by the board of county commissioners, as preserrbed by statute, the 
only listing of said property being as shown by a copy of said list 
sheet hereto attached and made a part of this finding of fact. 

“8. That there was no order or minutes of the board of commissioncrs 
authorizing or directing the listing of this property for taxes for the 
vear 1928, the only order appearing of record with respect to the hsting 
of taxes for the year 1928 being as follows: ‘List of tax listers and 
assessors appointed by county commissioners for the various townships 
and wards of the county, Monday, 2 April, 1928: J. Will Roberts, super- 
visor. No. 1 Township, Ward 1, Wayne Fisher, Marshall, N. C., Route 
3, and then follows the names of tax hsters appointed for the various 
townships in Madison County. 

“9. That the property was duly listed by Frank Coxe through his 
duly appointed agent, W. LB. Ramsey, for the year 1927, at which time 
the real property of Madison County was reassessed for taxation by the 
commissioners appointed for that purpose. 

“10. That the sale of said property under the interlocutory decree 
entered in the above cause was made by John A. Hendricks, commis- 
sioner, pursuant to the notices appearing in the record, on 5 June, 1931, 
at twelve o’clock noon, at the courthouse door, and report of said sale 
duly filed by said commissioner on 5 June, 1931, that S. B. Roberts and 
Roy L. Gudger became the last and ighest bidders therefor in the sum 
of three hundred sixty-seven and 99/100 ($367.99) dollars. It further 
appears from the evidence in said cause asking for confirmation of said 
sale, and that the commissioners be directed to make and deliver a deed 
for same in which motion it appears that the bid was two hundred sixty 
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and 44/100 ($260.44) dollars. The court finds as a fact that no further 
sale of said property was ordered by the court or further advertise- 
ment other than appears in the record. The court further finds as a 
fact that taxes for the years 1929 and 1930 were paid out of the funds 
received at said commissioners’ sale in this proceeding, and after the 
payment of said taxes and the costs no-surplus was left. 

“11. That on and prior to 1 May, 1928, Frank Coxe was the owner 
of two tracts of land in Madison County, described in a deed from 
Tony Ball and wife, Harriet S. Ball, to Frank Coxe, daved 5 May, 1926, 
and recorded in the office of the register of deeds for Madison County, 
North Carolina, in Book 46, p. 546, and that at the time of the pur- 
chase of said property from Tony Ball aforesaid, Frank Coxe executed 
und delivered his certain promissory notes aggregating the sum of 
twelve thousand seventy-two dollars ($12,072), and to secure the pay- 
nicnt of the same, executed and delivered to George M. Pritchard, 
trustee, a deed of trust, which deed of trust is duly recorded in the 
office of the register of deeds for Madison County, North Carolina, in 
Book 27, p. 17, and that Sallie Potter Coxe is now the owner, in due 
course and for a valuable consideration, of five of said ::otes in the sum 
of five hundred three dollars ($508) each, totalling the sum of twenty- 
five hundred fifteen dollars ($2,515); that said notes are unpaid and 
are a valid and subsisting lien on the real property deseribed therein. 

“12. It is agreed by all parties and the court finds as a faet that 
Frank Coxe and Frank EK. Coxe is one aud the same person. 

“13. The court further finds as a fact that the orders, judgments and 
decrees entered in the above cause are void and of no effect and that the 
sale of said property made by the commissioner and the deed made in 
pursuance of said sale, 1s invalid, void and of no effect, and that the 
title and rights of the defendants in and to said property is not fore- 
closed by said proceeding. 

“14. The court finds as a fact that the property referred to in the 
pleadings is shown on the face of the tax records, other than the lst sheet 
of Madison County in the same form as other property and except the 
listing, was regularly set up in and upon said record. 

“15. The court finds as a fact that the attorney of record for Sallic 
Potter Coxe, at the hearing and in open court, offered to pay taxes to 
Madison County for the years 1928, 1929 and 1930, and which offer 
was not accepted by said county. 

“16. The court finds, and it is agreed, that the lands deseribed in 
the pleadings was the only land owned by Frank Coxe in Madison 
County in 1928, and that the same consisted of two adjoining tracts. 
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“T'pon the foregoing finding of facts it is ordered and adjudged by 
the court that the judgments and decrees entered in the above cause 
are invalid and void, and of no effect, and that the sale of said property 
by said commissioners is Invalid and void, and the deed of said com- 
inissioners to the said S. B. Roberts and Roy I. Gudger is tivalid anil 
void and passes no title, to be canceled of record. 

“Tt is further ordered by the court that the motion of petitioners 
filed in this cause be and the same is hereby granted, and the cause, 
and the same is hereby dismissed, and that the defendants petitioners, 
recover their cost.” 

To the judgment as signed and also to the finding of certain facts, 
the plaintiff exeepted, assigned error, and appealed to the Supreme 
Court. 


John A. Hendricks and John H. McElroy for plaimtelf. 
Ford, Coxe & Carter for defendants. 


Crarkson, J. The record discloses that on 1 May, 1928, Frank Coxe 
owned two tracts of land totalling 170 aeres in Madison County, North 
Carolina, which was deeded to him on 5 May, 1926, by Tony Ball and 
wife, Harriet S. Ball. The deed was duly recorded in the register of 
deeds office for Madison County, N. C. At the time of the purchase of 
said property Coxe executed and delhvered to George M. Pritchard, 
trustee, a deed of trust on said land to seeure certain pronussory lotes 
for balance purchase money, aggregating $12,072. The deed of trust 
was duly recorded in the register of deeds office for Madison County, 
North Carolina. Sallie Potter Coxe is the owner in due course of five 
of said notes of $503 each, totalling $2,515 which are unpaid and owing. 
The land was duly listed for tax for the vear 1927 by the agent of 
Frank Coxe and the tax paid. Thereafter the agent died. The record 
discloses: “Copied from 1927 tax list: Questions not appheable to tax- 
payer need not be answered. Blank for listing real estate and personal 
property. 1 May, 1928. (1) Name, Coxe, Frank E. (N. R.). (2) Post- 
office address, Asheville. (8) Township No. 1, Ward 1. (4) Age, if 
male, for poll tax. (5) Race: White (X); Indian ........ S NOBYVO: cov. 
(1) Real estate outside cities. (4) Real estate inside cities. No. acres 
170 description, value, $4,260, No. lots, name of street, value.” The 
original tax list sheet 1s not signed by anyone. 

The land was sold for the tax for the year 1928 amounting to $95.20 
and bought by Madison County and the alleged tax sale certificate was 
foreclosed. A motion to set aside the judgment, accompanied by a 
petition setting forth certain facts was filed in the cause before the 
clerk of the Superior Court of Madison County, North Carolina, on 
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24 March, 1932, by George M. Pritchard, trustee, Sallie Potter Coxe, 
Frank Coxe and Julia Lord Coxe. 

The court below found the facts and there was sufficient competent 
evidence on the record to sustain same. The plaintiff did not demand 
a jury trial if there were disputed facts to be passed on by a jury. 
nor did the plaimtiff consent to the findings of facet. The plaintiff did 
make many exceptions and assignments of error to the facts as found. 
We think they cannot be sustained from the view we take of this case. 
The findings of fact support the judgment and there being sufficient 
competent evidence to sustain them this is conclusive in this Court. 
Holmes Electric Co. v. Power Co., 197 N. C., 766. Colvard v. Dicus. 
198 N. C., 270; Morris ». Y. & B. Corporation, 198 N. C., at p. 708; 
Chandler v, Conabeer, 198 N.C. at p. 758; Roebuch v. Surety Co., 
200 N. C., at p. 199. 

We think that on the entire record in this case on the undisputed facts 
plaintiff is not entitled to recover. The case was properly in the 
Superior Court. 

In Sneed v. Ilighway Company, 194 N. C., at pp. 47, 48. is the follow- 
ing: “The judge of the Superior Court, in the exercise of his super- 
visory power, may require the clerk to send up the appeal, or transfer 
the case to the civil-issue docket for trial, which seems to have been 
done in the instant proceeding. flicks v. Wooten, 175 N. C., 597; RB. L. 
v Aving, 125 N.C, 454." C. S., 686; Howard v. Hinson, 191 N. C., 
366; Light Company v. Reeves, 198 N. C., 404. 

The court below found the following facts: “That on ... March, 1932, 
Frank Coxe and wife, Julia Lord Coxe, George M. Pritchard, trustee, 
and Sallie Potter Coxe, filed a petition in the cause, before the clerk 
of the Superior Court of Madison County, and moved to set aside the 
interlocutory decree and judgment of confirmation in the above cause 
and dismiss the action, which matter was duly heard before the clerk 
of the Superior Court, and petitioners’ motion denied, and an appeal 
was duly taken to this Court; that the petitioners herein had no notice 
of the institution of said action or the entering of said jadgments and 
decrees and orders until some time during the latter part of November 
or the first of December, 1931. 

“That on-1 May, 1928, Frank Coxe was the owner of the property 
described in the complaint in this cause, and said property was not 
hsted for taxes for the year 1928 by the said Frank Coxe, or by his 
agent duly authorized or with his knowledge, consent or procurement, 
or by the board of county commissioners, as prescribed by statute, the 
only listing of said property being as shown by a copy of said list sheet 
hereto attached and made a part of this finding of fact.” 
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We think the ease of Phillips v. Kerr, 198 N. C., at pp. 254 and 255, 
decisive of this case: “The question is to be determined by the law 
which was in force in 1923 and 1924. Puble Laws, 1923, chap. 12. 
This act contains the sections upon which rests the decision in Rexford 
vr. Phillips, supra (159 N. C., 213). Sections 5217, 5222, 5227 of the 
Revisal, cited in the opinion, are brought forward in the act of 1928 
as sections 28, 30, 27. They provided that the owner in person shall 
make a return of his property under oath, or in certain cases by an 
agent. Revisal, 5218, act 1923, sec. 24. If the owner fails to make such 
return the chairman of the board of commissioners shall list the deserip- 
tion and valuation of the property not given in for taxation. Revisal, 
9233, act 1923, sec. 75, And if such property is omitted from the list the 
board of commissioners by the chairman shall add to the simple taxes 
of the current year all taxes due for preceding years with 25 per centum 
in addition to the tax with which the owner would otherwise be charge- 
able. Revisal, 5282, act 1928, see. 75. The defendants say, however, 
that the list taker has authority to hst the property of a delinquent owner 
by virtue of the act of 1917. Pubhe Laws, 1917, chap. 284, sec. 25, act 
1923, sec, 25, C. S., 7925. This statute makes it the duty of the county 
commissioners and the several list takers ‘to be constantly looking out for 
property which has not been hsted for taxation.” Sueh property when 
discovered shall be duly placed upon the assessment lst and properly 
assessed for taxation. By whom? By the chairman of the board of 
commissioners. He alone is charged with the duty of entering upon the 
tax list property not given in by the owner or his agent. uct 1923, sec. 
75; Rexford v. Phillips, supra. He must not only lst the property; he 
must Impose the preseribed penalty. To this end the lst taker shonld 
upon discovery return to the commissioners any property not lsted for 
taxation. Whether his discovery 1s before or after the tax lst has been 
turned over to the sheriff he must return the unhsted property to the 
elerk of the board of commissioners. Section 75. The unavoidable con- 
clusion, we think, is this: that the lots in controversy had not been 
legally sted when the purported sale was made, and that the sheriff's 
deed conveyed no title.” 

The question iu this case is to be determined by the law in force at 
the time for sting the property for taxes. Public Laws, 1927, chap. 
71. On examination we find that the law is practically the same as the 

Reyisal, sees. 5217, 5218, 5222, 5227, 5232, 5233. Revisal of 1905, Vol. 
2. Section 5232 is as follows: “Tn all cases where the board of commis- 
sioners shall have omitted, or in any future year shall omit to enter 
upon the duplicate of their county any land or town lots situated within 
their county subject to taxation, it shall be their duty when they enter 


h 
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the same te dupheate the next suceceding year to add to the taxes of 
the current year the simple taxes of each and every preeeding year 
in which sueh land or town lots shall so have escaped taxation, with 
twenty-five per contum in addition thereto, so far back as the said lands 
have eseaped taxation,” ete. Pubhe Laws, 1927, chap. 71, see. 72. 

Revisal, supra, see. 5233: The chairman of the board of commus- 
stoners shall examine the tax list from each township for the previous 
year and insert in said list the description and valuation of all property 
not given in, and shall charge all such persons with double the tax with 
whieh they would otherwise be chargeable unless satisfactory excise 
therefor be rendered to the board of commissioners,” ete. 

Pubhe Laws, 1927, chap. 71, see. 73: “The chairman of the board of 
conmuissioners shall examine the tax list from each township for the 
previous year, ard insert in said list the description and valuation of all 
property not given in, and shall charge all such persons with tiventy-five 
per cenfum in addition to the tax with which they would otherwise be 
ehargeable, unless satisfactory excuse therefor be rendered to the board 
of commissioners on or before the first Monday in October. . . . It 
shall be the duty of the commissioners of each county to cmplov a com- 
petent man whose duty it shall be to spend such time as the commis- 
sioners may deem necessary to make diligent search for property not 
listed for taxes, and to put such property on the tax books,” ete. 

Section 73, chap. 71 of Publie Laws of 1927, must be construed as + 
whole, not piecemeal “Yo puf such property on the faa books.” The 
record discloses a competent man was employed, but he was to find the 
delinquent, and it was the duty of the chairman of the board of com- 
nussioners to administer ou the party for his omission in accordance 
with the statute. This was not done. This duty cannot be delegated 
to another. The alleged listing never had life. 

In the present case the plaintiff contends that the Phillips case, supra, 
is not applicable as it “did not origmate from a foreelosure procedure, 
but on a tax deed made by the tax collector to the purchaser of the land. 
at a sale of land by the tax collector for delinquent taxes.” The Phillips 
case, Supra (198 N. C.), 1s bottomed on the sound principle, which is set 
forth at p. 256: “The provision in reference to the authoritative listing 
of property is a basic requirement of the law. This conclusion is reached 
and upheld in Rexford v. Phillips, supra, and in Price », Slagle, 189 
Ny Os Ore 

Plaintiff cites Orange Co. v. Wilson, 202 N, C., 424, at p. 427, it is 
clearly stated: “Besides, the trustees of the petitioners were parties 
defendant and were served with process.” Gammon v. Johnson, 126 
N.C., 64; Jones v. Williams, 155 N. C., 179. 
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Frank Coxe, the owner of the land in controversy, made certain pur- 
chase money notes aggregating $12,072, secured by deed in trust to 
Geo, M. Pritehard, trustee. The deed in trust was duly recorded in 
Madison County, North Carolina. Sallie Potter Coxe was the owner 
of five of the notes totalling $2,515. The land was regularly listed on 
1 May, 1927, for the 1927 tax for $4,260, by Frank Coxe’s agent, who 
thereafter died, For that hsting Frank Coxe’s postothee address was 
shown as Asheville. The plaintiff, Madison County, sold the land with- 
out complying with the law as to listing the property for tax for the year 
1928. The tax amounted to $98.20, and was bought in by Madison 
County and it foreclosed the tax sale certificate without giving Frank 
Coxe, the owner, or George M. Pritchard, trustee, notice, though they 
lived in the adjoining county, or the cestue que trust, Sathe Potter 
Coxe. 

At the hearing Sallie Potter Coxe offered to pay the taxes and plaintiff 
would not accept same. These facts, other than the fact that the land 
was not legally listed for tax for the year 1928, does not appeal to a 
court of conselence. This is a foreclosure proceeding in a court of equity. 
The taxes are a hen on the land and will have to be paid to the plaintiff, 
Madison County, and it must make restitution to the purchasers. //ar- 
nell County v. Reardon, 2038 N. C., at p. 272. Shale Products Co. v. 
Cement Co., 200 N. C., 226, at p. 229. For the reasons given the judg- 
ment of the court below ts 


Afhrmed. 


MRS. JOHN DILLARD, LT. J. THOMASSON, B. A. RICKETT, W. TT. HOL- 
LAND. and DOC PULTT, on BEALE OF THEMSELVES AND ALL OTHER 
(CREDITORS OF J. W. WALKER, v. J. W. WALKER, WILLIAM WALKER. 
BANK OF MURPHY, A. J. BURNS, GURNEY P. HOOD, STATE BANKING 
COMMISSIONER, AND G. N. HIENSON, AGENT FOR SAID COMMISSIONER, AND 
LIQUIDATING AGENT FOR CENTRAL BANK AND TRUST COMPANY oF 
ASHEVILLE, NORTH CAROLINA. 


(Filed 25 January, 1983.) 


1. Receivers A a—Under the facts of this case the appointment of a 
receiver for solvent debtor is upheld. 

While ordinarily a receiver will not be appointed for a debtor where 
insolvency is not shown, the appointment of a receiver in a general 
ereditors’ bill will not be held for error when the debtor joins in the 
request for the receivership and none of the creditors object to the ap- 
pointment of the receiver, and the receiver is appointed for the benefit 
of all creditors and their rights are protected in accordance with their 
claims for priority, and the cause is retained by the court. 
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2. Same—Reduction of claims to judgment is not prerequisite to credi- 
tors’ right to file a general creditors’ bill. 


A suit in the nature of a general creditors’ bill may be instituted under 
our statutes by creditors before they have reduced their claims to judg- 
ment, it being permissible for the creditors to join in one action a proceed- 
ing to recover judgment for the amount of their debts and to subject the 
debtor's property to the payment thereof, the Superior Court having juris- 
diction of both legal and equitable matters, and the court may proceed 
to determine the validity of the debtor’s deed to his son, attacked by the 
creditors as being voluntary, and to determine the rights of the parties 
and fix the priorities of payment. 


3. Receivers E b — Allowing creditors bringing independent actions 
priority in accordance with date of docketing held not error. 


Where independent actions by creditors have been brought against a 
debtor who is also a defendant in a suit in the nature of a general credi- 
tors’ bill, it is not error for the court, upon a proper shc wing, to permit 
the plaintiffs in the independent actions to proceed to judgment, restrain 
the issuance of execution by them, and preserve their rights of priority 
in the suit in the nature of a general creditors’ bill in whieh they have 
been made parties, the docketing of their judgments being a lien upon the 
debtor's lands in accordance with the date of their docketing, C. 8., 614, 
entitling them to priority of payment after the payment of taxes. 


APPEAL by certain creditors of defendant, J. W. Walker, from Sink, 
J.,at August Term, 1932, of CHEROKEE, Affirmed. 


LL. Phillips for Mrs. Frankie Maxwell. 

I. O. Christopher for town of Andrews and Will Luther, executor, 
appellant, 

Marshall W. Bell and D. Witherspoon for Bank of Murphy and A. J. 
Burns. 

Johnson, Smathers & Rollins for Gurney P. Hood, Commissioner of 
Banks, ex vel, Central Bank and Trust Company, Asheville, NV. C., 
appellees. 


CrLarkson, J. We have read the record and examined the briefs of the 
litigants carefully. The whole proceeding is peculiar in many respects 
and we will have to “fish out” the matters to give it proper considera- 
tion. It appears from the complaint that the assets of the defendant 
J. W. Walker in real and personal property amount to some $131,621 
and his habilities are approximately $85,000. The action is in the 
nature of a ereditor’s bill. There is no insolvency from the pleadings, 
therefore there could be no receiver appointed on that account. Woodall! 
v, Bank, 201 N. C., 428. 

The plaintiff in the prayer for relief sets out the grounds: 

1. That they do have and recover of the defendant, J. W. Walker, the 
amounts due them respectively on their said claiins. 
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2. That the alleged conveyance from J. W. Walker to his son, and 
codefendant, Wiliam Walker, be declared void as having been voluutary, 
and as having been executed by said defendant without consideration, 
and without retaining assets with which to discharge his obhgations. 

3. That the court do take charge of the aforesaid assets of defendant, 
J. W. Walker, and administer same through a receiver as a common 
fund for the benefit of all his said creditors, and 

4. That the three creditors hereinbefore referred to who have begun 
separate and independent actions be restrained and enjoined from prose- 
cuting further said actions, and that they do be required to come in this 
action and participate herein as creditors of said J. W. Walker, and 
upon their refusal so to do that they be forever barred from partici- 
pating 1n said assets; that any other creditors threatening separate and 
independent actions be enjoined from doing so and that the receiver 
advertise for creditors of said J. W. Walker, to come into this action 
and file proof of their respective claims, and that, where possible, per- 
sonal notice be given by said receiver to all said creditors to file proof of 
claim and make themselves parties to this action, and 

5. That plaintiffs do recover, before general distribution by said re- 
celver, such costs as they may have expended herein, and that the re- 
maining costs be taxed by the court against said general assets, and 

6. That plaintiffs do have and recover such other and further relief 
as in the premises they may be entitled to. 

In the assets set forth in the complaint is 2,000 acres of land, three 
farms, listed as worth $67,500. It is alleged in the complaint that one- 
half interest in J. W. Walker’s three farms of 2,000 acres was conveyed 
to his son, Wilham Walker. An appheation by J. W. Walker was made 
to the Federal Land Bank of Columbia for a loan of $50,000, but the 
rules of the bank were to the effect that an individual borrower could 
not exceed $25,000, is the reason the deed to one-half interest was con- 
veyed to Wilham Walker. For certain other reasons the loan was not 
made. In 8 R. C, L. Creditors Bill, p. 5, part see. 5, is the following: 
“Tt is now well settled that lands or personal property in which a debtor 
has an equitable estate or interest, the legal title being in another, may 
be reached by a creditor’s bill.” 

In Hancock v. Wooten, 107 N. C., at p. 21 it is said: “Under the 
former practice, in either of the last mentioned cases, 1t was necessary, 
before a resort could be had to a court of equity, that the creditor should 
first obtain judgment and show that the legal remedy by execution was 
ineffectual; but this, under the decision of this Court in Bank v. Harris, 
S84 N. C., 206, 1s now unnecessary, and both causes of action may be 
included in one suit. This decision by no means ignores the distinct 
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— 


character of a judgment ereditor’s bill, On the contrary, it expressly 
recognizes it as it formerly existed, dispensing only with the necessity of 
obtaiming a judgment in an independent action,” 

In Grocery Co. v. Banks, 185 N. C., at p. 152 the principle is also set 
forth as follows: “It is settled, therefore, that the creditors may resort 
to either remedy, under the doctrine of election, and in this stance, 
having selected the equitable one, he may proceed therein to allege a 
fraudulent sale, have the saine set aside, and the property subjected to 
sale under deerce of the eourt for the satisfaction of lis elaim, and 
especially is this true under our present judicial system. Harrison v. 
Battle, 16 N. C., 587. And it is not now required that the debt should 
be first reduced to judgment, as a ereditor may join in one action a 
proceeding to recover a judgment for the amount of his debt and an- 
other to subject property to the payment thereof, or to enforce Jus 
Judgment by a mandamus in proper cases, WeLendon v. Commissioners, 
71 N.C. 38, as, under The Code and the present procedure the Superior 
Court has cognizanee of both legal and equitable actions. Banh ve. 
Hlarris, 84 N. C., 206.” 

It may be that the plaintiff’s complaint discloses that J. W. Walker 
had sufficient property available to pay his debts when the deed to one- 
half interest in 2,000 acres of land was made to his son. 

“Tf the couveyanee is voluntary, and the grantor retains property 
fully sufficient and available to pay his debts then existing, and there 
is no actual intent to defraud, the conveyance is valid.” Aman v. 
Walther, 165 N.C. at p. 227. Foster v. Moore, ante, 9. The com- 
plaint was filed 28 October, 1931. An injunction and restraining 
order was issued by Judge W. F. Harding on the same day, and notice 
was issued to defendants to show cause why a receiver should not be 
appointed for the assets and property of the said J. W. Walker, and to 
the imterest therein claimed by the defendant William Walker, to be 
imanaged, controlled and administered under the supervision and direc- 
tion of the court. J. W. Walker filed affidavit which in part says: 
“That after he had exeeuted and delivered said deed and had _ filed 
said appheations, he ascertained for the first time that said bank could 
not legally grant said loans where the proceeds thereof were to be used 
for the purpose of discharging indebtedness imeurred ctherwise than 
for the purchase of said lands, or in making improvements thereon ; 
that affiant’s said son, Wilham Walker, paid nothing for the said convey- 
ance, but same was made for the sole purpose of applying for the said 
loan and that said William Walker holds said title merely as trustec 
for this affant, and that affiant is informed and believes that the said 
William Walker will not reject a judgment declaring him a trustee of 
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the legal title to the said lands for the use and benefit of this athant. 
That affiant’s chief interest and concern is to see that all his creditors 
are paid in full, and that he stands ready and willing to turn over all of 
his property and assets, subject to his exemptions allowed by law, to 
any recelver appointed by this court to be administered by said receiver 
under the orders and directious of the court for the benefit of atant’s 
creditors.” 

Bank of Murphy and A. J. Burns filed answer among other things 
set forth: “The Bank of Murphy, respectfully shows to the court that 
on 16 October, 1931, it filed complaint and caused a summous to regu- 
larly issue against J. W. Walker and W. P. Walker, lis son (the same 
person referred to in the complaint as Wilham Walker) to recover the 
sum of seven hundred dollars ($700) balance due on a promissory note 
for one thousand dollars ($1,000), dated 2 August, 1930, due four 
months after date, with interest on same from 2 October, 1931, tul paid; 
suunmons and copy of complaint were served on defendants on 16 Octo- 
ber, 1931, and plaintiff in that suit becomes entitled to judgment bv 
default final on 16 November, 1931, unless bona fide answer is filed by 
defendants therein within the thirty days after service allowed by law; 

“That defendant A. J. Burns, on 24 October, 1931, filed his complaint 
and summons regularly issued on said date against J. W. Walker, and 
one C. M. Wofford, to recover upon a note signed by J. W. Walker, pay- 
able to C. M. Wofford and endorsed by said Wofford to said Burns, for 
the sum of six thousand two hundred fifty dollars ($6,250), with in- 
terest thereon from 1 August, 1931, which note is dated 22 December, 
1925, due six months after date, on which the interest has been paid to 
1 August, 1931, and said summons was duly served on defendants in 
that suit on 24 October, 1931, with copy of the complaint, and the 
plaintiff im said suit becomes entitled to judgment by default final on 
24 November, 1931, unless bona fide answer is filed within the thirty 
days allowed by law. . . . That the mghts of these defendants to 
their respective judgments acerned at the times the summons issued 
in each and their right of priority is determined thereby, together with 
the dihgence each may display; that plaintiffs had the same right to 
begin suit on their respective claims, which they have not done, and these 
defendants respectfully protest against thei being enjoined in therr 
actions in the effort made by plaintiffs to deprive these defendants of 
whatever advantage the law gives them by reason of their diligence. 

That, as these defendants are advised and believe, the Superior 
Courts of North Carolina have no jurisdiction to take charge of and 
administer the property of a debtor for the benefit of creditors as at- 
tempted in this action.” 
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On 4 November, 1931, Judge Harding rendered the following judg- 
ment in part: “This cause coming on to be heard upon the motion to 
vacate the restraining order issued on 28 October, 1931, restraining the 
Bank of Murphy, .\. J. Burns, and Central Bank and Trust Company 
from prosecuting their actions against J. W. Walker, and for appointing 
a receiver of the property of said J. W. Walker, it is ordered by the 
court that said injunction and restraining order be, and the same is 
hereby vacated and set aside, and said parties are hereby permitted to 
proceed to judgment as allowed by law and that said parties are hereby 
enjoined from issuing execution upon the judgments obtained by them. 
And said judgments of said parties are hereby declared to be the first 
liens upon the property of said J. W. Walker, and the defendant, J. W. 
Walker, joining in with the petitioning creditors for the appointment of 
a receiver.” 

A receiver was appointed naming him and requiring him to give 
certain bond and empowering him to take charge of the property of 
J. W. Walker. Also requiring him to advertise for creditors to come 
in and make themselves parties and present their claims and make 
report. “And said receiver is hereby directed to pay the taxes due by 
the said J. W. Walker out of the first moneys coming into his hand and 
the costs and charges of administration and apply next said moneys to 
the payment of claims in the order of their priority, to wit, the Bank 
of Murphy, A. J. Burns, and G. N. Henson, liquidating agent of the 
Central Bank and Trust Company.” 

The receiver made report on 2 December, 1931, and Judge Harding 
ordered the receiver to publish notice for six weeks for all creditors of 
the defendant, J. W. Walker, to “file with said receiver proofs of their 
respective claims within twelve months from the date of said notice is 
first published, and in default of their filing their cla:ms within said 
time that they be barred from participating in the assets of said J. W. 
Walker; and further, that said notice direct all persons, firms, or cor- 
porations indebted to said J. W. Walker to make immediate settlement 
with said receiver. . . . This cause is retained for further orders.” 

That pursuant to said advertisement Mrs. Frankie Maxwell, who had 
a claim for $8,629.49 and interest against J. W. Walker on 15 July, 
1932, gave notice to the Bank of Murphy, A. J. Burns, and G. N. 
Henson lquidating agent of the Central Bank that she would move 
before Judge J. Hoyle Sink to amend the order of Harding, judge, “in 
so far as said order attempts to create a preference in favor of the 
above mentioned defendants or either of them.” The tcwn of Andrews 
that had a claim of $20,619.51 and interest against J. W. Walker and 
Will Luther, executor of the estate of George Luther, that had a claim 
of $7,693.87 and interest against J. W. Walker, joined in the contention 
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of Mrs. Maxwell. It is contended by these creditors that the property 
in the hands of the receiver 1s not sufficient to pay the preference and 
leave a surplus with which to pay the general ercditors. 

When the cause came on for hearing before Sink, judge, he found 
certain facts and denied the motion. In this we see no error as on the 
entire record the conclusion reached was correct. The record discloses 
that the judgments docketed against J. W. Walker in the order of their 
docketing in the Superior Court of Cherokee County, are as follows: 
(a) Bank of Murphy, docketed 17 November, 1981; (b) .\. J. Burns, 
docketed 30 November, 1931; (¢) Gurney P. Hood, Commissioner of 
Banks, ex ref. Central Bank and Trust Company, docketed 19 December, 
193 

C.S., 614, in part is as follows: “Upon filing a judgment roll upon 
a judgment affecting the title of real property, or directing in whole or 
In part the pavinent of money, it shall be docketed on the judgment 
docket of the Superior Court of the county where the judgment roll 
was filed, and may be docketed on the judgment docket of the Superior 
Court of any other county upon the filing with the clerk thereof a 
transeript of the original docket, and is a lien on the real property in 
the county where the same is docketed of every person against whom 
any such judgment is rendered, and which he has at the time of the 
docketing thereof in the county in which such real property is situated, 
or which he acquires at any time thereafter, for ten years from the 
date of the rendition of the judgment.” ete. 

Under the above law the parties, the Bank of Murphy, A. J. Burns, 
and Gurney P. Hood, Commissioner, had liens on the land of J. W. 
Walker as above set forth for the respective amounts due them. 

C.8., 7986, in part, “Taxes shall not be a hen upon personal property 
except where otherwise provided by law, but from a levy thereon,” ete. 
Carstarphen v. Plymouth, 186 N. C., 90. C. S., 711, provides for sup- 
plemental proceedings where execution unsatisfied: “In Carson v. Oates, 
64 N. C., 115, it was said ‘Supplemental proceedings were intended to 
supply the place of proceedings in equity, where relief was given after 
a creditor had ascertained his debt by a judgment at law, and was 
unable to obtain satisfaction by process of law.’ Such proceedings are 
held to be a substitute for the former creditors’ bill, and are governed 
by the principles established under the former practice in administering 
this species of relief in behalf of judgment creditors. Rand v. Rand, 
78 N. C., 12, 14. Such proceedings differ from the old creditor’s bill, 
however, in that the latter operated for the benefit of all creditors who 
chose to come in, while the former are only beneficial to the particular 
creditors who institute them. Fighton r. Pruden, 73 N. C., 61.” See 
(rrocery Co. v. Banks, supra. 
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Judge Harding in the judgment gave the parties what they ‘were 
entitled to under the law, to be permitted to proceed to judgment which 
gave them a len and after payment of taxes to “apply next said moueys 
to the payment of claims in the order of their priority.” J. W. Walker, 
the owner of the real and personal property joined in the petition for 
the appointment of the receiver and made no objection :o the judgment 
rendered by Judge ILarding. The objecting creditors, Mrs. Maxwell 
and others, do not question the appointment of the receiver but the 
preferences. Under the facts and circumstances of this case Mrs. Max- 
well and the other ereditors joining with her cannot be allowed to 
upset the judgment as to the preference. The action of the court in 
restraining said judgment ereditors from selling the property of the 
judgment debtor under execution, and at the same time giving them 
such rights as they might otherwise have acquired by an execution, 
levy and supplemental proceeding does not prejudice the intervening 
ereditors, Mrs. Maxwell and others, who had at the time taken no action 
toward obtaining a judgment against the defendant, Walker. In fact 
an orderly way was provided by the appointment of a receiver with 
the conseut of J. W. Walker and the Bank, Burns, and Hood, Comnmis- 
sioner, agreeing to same by not objecting. On the entire record the 
judgment of the court below is 


Affirmed. 


M. B. REEVES et at. vy. BOARD OF EDUCATION OF BUNCOMBE 
COUNTY ET AL, 


(Filed 25 January, 1938.) 


1. Counties E b-—-Assumption by county of bonds issued by school dis- 
tricts for necessary school term held valid. 


In pursuance to mandate of our Constitution, Art. IX, sec. 8, it is the 
duty of the commissioners of the various counties in this State to main- 
tain at least a six months term of public school in their respective coun- 
ties, subject to indictment for their failure to do so, aud in accordance 
with the provisions of our statute, sec. 3467, Michie’s Code of 1981, it is 
their duty, upon information being furnished by the county boards of 
education, to provide the funds necessary for suitable buildings and proper 
equipment, and such expenses are a county-wide charge, and where bonds 
therefor have been voted by special school districts and by a city consti- 
tuting a special charter district which has since become a part of the 
general county schools, the county may assume the payment of such bonds 
as a county-wide obligation under the provisions of N. ©. Code (Michie), 
sec, 5599, and it is not necessary that payment therefor be made from 
taxes levied only in such special districts. 


~ 
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2. Statutes A a—Amendatory Act passed in accordance with constitu- 
tional requirements renders former act, not so passed, valid. 


Where a statute required by the Constitution to be passed by the Legis- 
lature upon separate readings upon separate days with the aye and no 
yote recorded, Art. II, sec. 14. is not so passed and is therefore invalid, 
and a later act. nmending to and referring to the former act, is passed 
in accordance with the eonstitutional provisions, the two acts will be 
construed together as one act. and the later act ratifies the former and 
renders it valid. 

3. Appeal and Error J b—Courts will not interfere with discretionary act 
of county commissioners in absence of abuse. 

The discretionary act of the board of county commissioners and the 
board of education in assuming as a county-wide obligation bonds issued 
by special charter school districts, N. C. Code (Michie), see. 5599, will 
not be interfered with by the courts in the absence of an abuse of such 
discretion. 


AppreaL by plaintiff from Clement, J.. at November Term, 1932, of 
BencompBer, Affirmed. 

The findings of fact and judgment of the court below are as follows: 

“This cause coming on to be heard and being heard before his Honor, 
J. H. Clement, judge presiding, at the regular November Term, 1932, 
of the Superior Court of Buneombe County, North Carolina, the plain- 
tiffs and defendants having in open court waived a jury trial and agreed 
that the judge might hear the evidence, find the facts and render judg- 
ment thereon, and after hearing the evidence, the court finds the fol- 
lowing facts: 

“I. That all of the school buildings in the various school districts in 
Buncombe County and fully described and set out in the pleadings, and 
constructed from the proceeds of bond issues heretofore voted in each 
of the said districts, are necessary for the six months’ public school term 
of Buncombe County. 

“2. That chapter 180 of the Pubhe Laws of 1925, was not regularly 
passed by the General Assembly by a roll-call vote as prescribed by the 
Constitution, but that chapter 239 of the Public Laws of 1927, being 
an act amending said chapter 180 of the Publie Laws of 1925, was 
regularly passed by the General Assembly in accordance with the re- 
quirements of the Constitution. 

“Upon the foregoing findings of fact the court adjudges, that chapter 
180, Public Laws of 1925, as amended by chapter 239, Publie Laws of 
1927, 1s constitutional, and that the assumption of the bonded debt of 
the various school districts in Buncombe County by the said county is a 
legal and valid assumption of debt, and that the proposed levy by the 
board of commissioners of Buncombe County of a county-wide tax for 
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the payment of the principal and interest of said bonds is in all respects 
legal and proper and duly authorized by law. 

“Tt is further adjudged that the prayer for a permanent injunction 
contained in the plaintiff’s complaint to restrain the board of county 
commissioners from assuming the bonded debt of said school district 
and the levying of a tax to pay the principal and interest of said bonds 
is denied. 

“It is further adjudged that the defendants recover their costs herein 
incurred to be taxed by the clerk. J. H. Crzment, Judge Presiding.” 

The plaintiffs excepted and assigned error to the judgment as signed 

and appealed to the Supreme Court. 


Johnston & Horner for plaintiffs. 
Chas. V. Malone for Board of Education. 

- Clinton K, Hughes for Board of Commissioners. 
George H. Wright for Board of Financial Control. 


CiarKkson, J. The questions involved: 

1. Can the county of Buncombe assume the payment of bonds issued 
in special school districts as a county-wide obligation, instead of levying 
a tax upon the district where the bonds were voted ? 

2. Can the county of Buncombe assume the payment of bonds issued 
by the city of Asheville when the same was a special charter school 
district but has since become a part of the general county schools of 
Buncombe County under the control of the board of education of said 
county ? 

3. Chapter 180 of the Public Laws of 1925 being an act to raise 
revenue and not having been passed as a roll-call bill, was the same 
cured by the amendment thereto in chapter 239 of the Public Laws of 
1927? 

We think all the questions must be answered in the affirmative. 

Article IX, sec. 3 of the Constitution provides: “Each county in the 
State shall be divided into a convenient number of districts in which 
one or more public schools shall be maintained at leas: six months in 
every year, and if the commissioners of any county shall fail to comply 
with the aforesaid requirement of this section, they shall be liable to 
indictment.” 

Pursuant to this provision of the Constitution, the General Assembly 
has enacted: “School buildings, properly lighted and equipped with 
suitable desks for children and tables and chairs for teachers, are neces- 
sary in the maintenance of a six months school term. It shall be the 
duty of the county board of education to present these reeds each year 


~I 
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to the county commissioners, together with the cost, and the county com- 
missioners shall be given a reasonable time to provide the funds which 
they, upon investigation, shall find to be necessary for the proper equip- 
ment of the county with buildings suitably equipped, and it shall be 
the duty of the county commissioners to provide the funds for the 
same.” C. 8., 5467, Michie’s Code, 1931. 

The maintenance and construction of school buildings for the six 
months pubhe school term beimg prescribed by the Constitution, the 
county commissioners could have been compelled to have provided the 
school buildings in Buncombe County as a county-wide charge, and . 
could have been compelled to have provided the money therefor by 
the issuance of county-wide bonds, therefore, it would follow that if 
the various buildings in the various school districts are a county charge, 
it is proper for the county to assume this obligation which has heretofore 
been attempted by the districts. There is no sound reason why a school 
district should have to pay out of its own taxable property a debt which 
the Constitution and laws of the State impose upon the county. The 
authority for the assumption by the county of the bonded debt of the 
various school districts 1s contained in sec. 6, chap. 180, Public Laws, 
1925, as amended by chapter 239, sees. 4 and 5, Public Laws, 1927 
(Michie’s Code, 1931, sec. 5599), the Vast paragraph of which reads 
us follows: “The county board of education with the approval of the 
board of commissioners may include in the debt service fund in the 
budget the indebtedness of all districts, including special charter dis- 
tricts, lawfully incurred in erecting and equipping school buildings 
necessary for the six months school term, and when such indebtedness 
is taken over for payment by the county as a whole and the local 
districts are relieved of their annual payments, then the county funds 
provided for such purpose shall be deducted from the debt service fund 
prior to the division of this fund among the schools of the county as 
provided in this section.” 

In Julian v. Ward, 198 N. C., at p. 482, this Court said: “Under 
these and other pertinent sections of the Constitution, it has been held 
in this jurisdiction that these provisions are mandatory. It is the 
duty of the State to provide a general and uniform State system of 
public schools of at least six months in every year wherein tuition shall 
be free of charge to all the children of the State between the ages of 
six and twenty-one. It 1s a necessary expense and a vote of the people 
is not required to make effective these and other constitutional pro- 
visions in relation to the public school system of the State. Under the 
mandatory provision in relation to the public school system of the State, 
the financing of the public school system of the State is in the discretion 


78 IN THE SUPREME COURT. | 204 


REEVES Ut. BOARD OF EDUCATION. 


of the General Assembly by appropriate legislation either by State ap- 
propriation or through the county acting as an administrative agency 
of the State. Lacy v. Bank, 1838 N. C., 373; Lovelace v. Pratt, 187 
N. C., 686; Frazier v. Commissioners, 194 N. C., 49; Hall v. Com- 
missioners, 194 N. C., 768.” 

Wilkinson v. Board of Education, 199 N. C., 669, Elliolt rv. Board 
of Equalization, 203 N. C., 749. 

We think that Mazrwell v. Trust Co., 208 N. C., 148, is analogous and 
practically on “all fours” with the present case. 

It may not be amiss to call attention to the county-wide plan in 
Howard v. Board of Education, 196 N. C., 229, which in substance 
held: Where in the diserction of the county board of education in the 
exercise of good faith it is required for the best interest of a consoli- 
dated school district to sell certain property therein, and it appears that 
the district has been formed under the county-wide plan, equity will not 
grant injunctive relicf. 

“After mature consideration, a comprehensive county-wide plan for 
rural and urban schools in Lenoir County was determined upon, which 
involved the consolidation of the small districts into larger districts so 
that better classification and graduation of pupils aud more efficient 
instruction on the part of the teachers could be had, and that proper 
high school facilities could be more economically provided. The State 
Department of Education was requested to make a coraplete compre- 
hensive survey. The survey was made under the State Supervisor of 
Rural Schools, with competent assistants.” . . . When this survey 
was being made, it covered a period from 1 December, 1921, to some- 
time in the spring of 19238. The survey was published in .1924, con- 
tains 233 pages, and it is claimed to be the most complete, instructive 
and far-reaching rural and urban survey ever made in the nation, and 
a model to be followed. It gives photographs of the grcups of the old 
schoolhouses and the photographs of the proposed new consolidated 
schoolhouses in lieu of the group of old ones. It gives two maps of the 
‘School Consolidation Survey,’ one showing the location of the old 
schools, and the other the new consolidated schools.” 

This consolidation and county-wide plan was made under the Super- 
visor of Rural Schools, Mr. L. C. Brogden. 

The next question presented by this appeal is whether section 6 of 
chapter 180, Public Laws of 1925, as amended by section 6 of chapter 
239, Public Laws of 1927, was passed in accordance with the formalities 
prescribed by section 14, Article II, of the Constitution? The statutory 
authority for the county commissioners to assume the debt of school 
districts incurred in erecting and equipping the school buildings is con- 
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tained in chapter 180, seetion 6, Pubhe Laws of 1925. It has been 
stipulated that this act was not passed by the General Assembly in full 
compliance with the Constitution. In one branch of the General .Assem- 
bly the act was passed by a recorded roll call on two separate readings, 
but when the bill reached the other branch of the General Assembly, it 
was not placed upon the roll call calendar and was passed by a viva voce 
vote and without the call of the roll. Nothing else appearing, this act 
might be said to be unconstitutional, However, this seation of the act 
was dulyw amended by chapter 239, section 6, Public Laws of 1927, 
Which was duly and regularly passed with all ae formalities prescribed 
by the Constitution. 

The effect of this amendment is to ratify and make valid any defect 
in the prior act. The two acts are construed together as one and the 
latter by its reference to the prior act ratifies the same. This proposi- 
tion has been sustained by this Court. Runge Company v. Carrer, 11s 
NC 820" Linton. @. State ft reasurer, V8) NO. 206, 

The Ponenration is mandatory in repaid to selicale: iis to roads see 
Kilis v. Greene, 191 N. C., 761, and another case this day filed of 
Reeves ve. Buncombe County. 

The courts never interfere with the exercise of diserction of boards 
like defendants unless there has been an abuse of discretion. We can 
sce none in the present case. For the reasons given the judgment of the 
court below is 


Affirmed, 


LAURA WINBERRY, SOLE DEPENDENT, AND Wipow or GEORGE M. WIN- 
BERRY, DECEASED, EMPLOYEE, vy. FARLEY STORES, INCORPORATED, EmM- 
PLOYER, AND INDEPIENDENCE INDEMNITY COMPANY, CARRIER, 


(Filed 25 January, 193838.) 


1. Master and Servant F i—Findings of fact of Industrial Commission 
are conclusive when supported by evidence. 

Where there is suthcient Competent evidence to support the finding of 
the Industrial Commission that the accident resulting in the death of an 
employee arose out of and in the course of the employment and was not 
a result of the employee's own wilful intent to injure or kill himself or 
another, the finding is conclusive on the courts upon appeal. 


2. Master and Servant F b—Evidence held to sustain finding that injury 
was not result of employee's wilful intent to Injure another. 
Where in a hearing under the Workmen's Compensation Act there is 


evidence that it was the employee's duty to collect accounts of his em- 
ployer for goods sold upon the installment plan and that the employee 
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endeavored to collect an account from a debtor and was struck by an- 
other also owing an account to the employer, the injury resulting in 
death, is held sufficient to sustain a finding by the Industrial Commission 
that the injury was the result of an accident arising out of and in the 
course of the employment, and was not the result of the employee's own 
wilful intent to injure or kill himself or another. 


APPEAL by plaintiff from Clement, J., at April Term, 1932, of Guit- 
ForD. Reversed. 

The hearing Commissioner, J. Dewey Dorsett, found the facts and 
rendered his opinion and award as follows: 

“This case was heard on 2 September, 1930, at Greensboro, North 
Carolina. When the case was called for trial the defendants admitted 
that George M. Winberry was dead. They further adiitted that at the 
time of his death he was a regular employee of James H. Farley Com- 
pany at an average weekly wage of $19.26. They admutted that the 
death of the deceased, George M. Winberry, was caused by an accident 
suffered on 15 May, 1930. The defendants denied lakihty on the sole 
ground that the accident suffered did not arise out of and in the course 
ot the employment of the deceased with the Farley Stores, Incorporated. 

“This case was heard before Dorsett, Commissioner, and an opiniou 
was filed by the Commissioner on 26 September, 1930. From the award 
rendered in the case the defendants appealed to the Superior Court of 
Guilford County. The presiding judge, on 11 April, 1931, signed an 
order setting forth certain reasons and concluding: 

“It is now, therefore, ordered that this cause be remanded to the North 
Carolina Industrial Commission to the end that its decision and award 
may be corrected, altered or amended accordingly.” 

“From this order the defendants appealed to the Supreme Court and 
an appeal bond was fixed at seventy-five dollars. The defendants, before 
perfecting their appeal, abandoned it and the case is now before the 
Commission, having been formally certified back to the Industrial Con:- 
mission by an assistant clerk of the Superior Court, one C. S. Lambeth. 
T"he employer in this case 1s engaged in the clothing business. He sells 
clothing on the installment plan to customers and eriploys collectors 
whose duty it is to go out and locate and collect from their delinquent 
customers. The deceased was employed as one of the collectors for the 
defendant, Farley Stores, Incorporated. His widow, Mrs. George M. 
Winberry, is claiming compensation under the Workmen’s Compensa- 
tion Act of 1929. She contends that her husband, while in the regular 
course of his employment, and while on a mission for the employer to 
collect delinquent accounts, was struck on the head by one of these de- 
linquent customers, from which blow her husband died. 
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The defendants admitted that George M. Winberry, deceased, at the 
time of his death, was a regular employee of Farley Stores, Incorporated, 
at an average weekly wage of $19.26, and further admitted that George 
M. Winberry met his death by accident on 10 May, 1930. They were 
denying liability in the case on the sole ground that the accident suffered 
did not arise out of and in the course of the employment of the deceased. 

The evidence in the case is that the deceased had made several trips 
to the place where he suffered his accident to see two colored girls who 
had delinquent accounts with the Farley Stores, Incorporated. It is 
also in the record that the Negro man who struck the deceased with a 
shovel owed an account to the Federal Clothing Company which com- 
pany had been purchased by the Farley Stores, Incorporated, and that 
the deceased was also looking for the Negro man who delivered the blow 
causing the death of the deceased. The Negro man who struck the de- 
eeased the death blow was tried in the Superior Court of Guilford 
County and sentenced to serve a term of twenty years in the State 
penitentiary. Some time after his confinement in the penitentiary, he 
suffered a heat stroke from which he died. The Commissioner does not, 
therefore have the benefit of the testimony of this Negro man in the 
record as he died before this hearing was conducted. 

Under all of the evidence in the case the Commissioner makes the 
following findings of fact: 

1. The parties to this proceeding are bound by the provisions of the 
North Carolina Workmen’s Compensation Act of 1929; the Independ- 
ence Indemnity Company is the insurance carrier. The employer elected 
to be bound by the provisions of the Compensation Act; the deceased 
employee elected to be bound by the provisions of the Compensation .\ct. 
The insurance carrier is a company doing business in North Carolina 
and writing workmen’s compensation insurance. 

2, On 10 May, 1930, the deceased, George M. Winberry, was regularly 
employed by Farley Stores, Incorporated, of Greensboro, North Caro- 
lina, at an average weekly wage of $19.26. 

3. On 10 May, 1930, during his regular hours of employment, and 
while performing a duty for which he was hired, the deceased suffered 
an injury by accident, the said injury resulting in his death. In other 
words, the accident arose out of and in the course of the employment. 

4, The deceased, at the time of his death, had dependent upon him 
for support his wife, Mrs. George M. Winberry. Mrs. Winberry was 
the only one dependent upon the deceased at the time of the accident and 
was wholly dependent upon the earnings of the deceased for her support. 
At the time of the accident she was living with her husband. 

5. The injury by accident was caused by an assault upon the deceased 
by one Archie Robinson. The said Archie Robinson was tried in the 
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Superior Court of Guilford County and for this assaalt was sentenced 
to serve twenty years in the State penitentiary. After being confined for 
« short while in the penitentiary Robinson suffered from heat prostra- 
tion and died. 

6. From the evidence in this ease we find as a fact that the deceased 
was on a mission for the employer at the time of the assault; that he 
had delinquent accounts from two girls who lived in the same house 
occupied by .Archie Robinson, as well as a delinquent account to collect 
from Archie Robinson, and in attempting to collect these accounts the 
deceased did not wilfully intend to injure himself or to kill another. In 
other words, the injury sustained by the deceased resu ting in his death 
was not the result of wilful intent on the part of the deceased to injure 
or kill himself or another. 

Upon the foregoing findings of fact are based the following conclusions 
of law: 

As stated in the statement of the case, an opinion was written and 
filed on 26 September, 1930. The case was appealed to the Superior 
Court of Guilford County and Judge Shaw remandec. the same to the 
Commission on the ground that the Commission had erroneously mixed 
its findings of fact and conclusions of law. We are of the opinion that 
the term “arising out of and in the course of” is a raixed question of 
fact and law and that it 1s impossible to separate it. We are further 
of the opinion that 1t was necessary to find as a fact that the injury 
sustained by the deceased, resulting in his death, was not the result of 
wilful intent of the deceased to injure or kill himself or another because 
in the case of Conrad v. Foundry Company the Court, speaking through 
Justice Adams, remanded the case because such a finding had not been 
made. 

In this connection it 1s interesting to note that the Appellate Court 
of Indiana has laid down for the Industrial Commission of that state 
the findings of fact which should be made in every case. The Court 
says: “In eases of this character there are five facts which must be 
found as a legal basis for an award of compensation: (1) That the 
claimant was an employee; (2) that he received an injury by accident; 
(3) that the injury arose out of and in the course of the employment; 
(4) the character and extent of such injury; (5) claimant’s average 
weekly wage. unsey Foundry Machine Co. v. Thompson, 123 N. E., 
196.” 

In every case which has been tried by this Commission we have found 
that it was necessary to find in each case that the accident did arise 
out of and in the course of the employment before compensation could 
be allowed. Several courts have held that the phrase is a mixed question 
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of fact and law and that it is impossible to divide it. We are of the 
same opinion. In every case which has been before our Supreme Court 
that finding has been made and the Court, in every imstance, has evi- 
dently thought it was a proper finding as no case has been remanded 
on account of such finding. 

The sole defense interposed by the defendants in this ease 1s that the 
accident causing the death of the deceased did not arise out of and im 
the course of the employment. The defense, however, does hint at wilful 
misconduct on the part of the deceased but that defense was not pressed. 

The Legislature has spoken in unmistakable terms with reference to 
when an injured employee or the dependent of such employee is entitled 
to receive compensation for injuries sustained, or when the claimauts 
are entitled to receive compensation for the death of an injured em- 
ployee. Seetion 2(f) of the act says in simple language that “Injury 
and personal injury shall mean only injury by accident arising out of 
and in the course of the employment, and shall not include a disease in 
any form, except where the disease results naturally and unavoidably 
from the accident.” The defendants admit that the deceased died as the 
result of a blow received at the hands of one Archie Robinson, but they 
deny liability on the ground that the deceased was not in the course of 
his employment when he received this blow, and that the deceased did 
not reecive this blow because of the employment. The defense interposed 
by the defendants necessitates that the Commission again define what 
we believe the phrases “out of” and “in the course of” mean. These 
phrases have been defined in language which cannot be improved upon 
by this Commission in that famous and leading case, [n re Hmployers 
Liability Assurance Corp., 215 Mass., 497, 102 N. E., 697, L. R. A,, 
1916.\, 306. 

“The Legislature intended to extend the provisions of the law to all 
employees while in and about any premises where they may be engaged 
in the performance of their duties aud while at any place where their 
services or any act, task or mission which forms a necessary part of 
their services may reasonably require them to be.” 

From all the facts 1t may reasonably be found that the deceased was 
engaged in the performance of his duties of calling on and collecting 
from his employer’s customers who were delinquent in their accounts 
on the date of the accident. That being true, the Commission should 
find that the aecident which resulted in his death arose out of and in 
the course of his employment. 

A case almost in point with the instant one, Conrad v, Cooke-Lewis 
Foundry Company and the American Mutual Liability Insuranee Com- 
pany, was heard by this Conimission and appealed to the Superior and 
Supreme Courts of this State; the Supreme Court upholding the find- 
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ings of fact and conclusions of law of the Commission said: “There 
must be some causal relation between the employmen: and the injury 
but if the injury is one which after the event may be seen to have 
had its origin in the employment it need not be shown that it 1s one 
which ought to have been foreseen or expected.” The Court further says: 
“An accident arising in the course of the employment is one which 
occurs while the employee is doing what a man so employed may reason- 
ably do within a time during which he is employed and at a place 
where he may reasonably be during that time and to do the thing or 
one which occurs in the course of the employment and as the result of a 
risk involved in the employment or incident to it or to conditions under 
which it is required to be performed.” 

In this case the defendants in their brief say that the assault or 
fight, was brought on by the wilful intention of the deceased to injure 
Archie Robinson. On this point the burden of proof is upon him who 
claims exemption under this section (section 13) and under the evidence 
this burden has not been sustained by the defendants and we have so 
found, 

The priuciple applied to the facts in the present case lead to the con- 
clusion that the Injury arose out of and in the course of the employment. 
and that it was not caused by the wilful intention of the deceased to 
injure himself or another. The following award will therefore issue: 

The defendants are directed to pay to Mrs. George M. Winberry, 
widow of the deceased, compensation at the rate of sixty per cent of 
$19.26, or $11.56, per week for a period of 350 weeks and pay all 
hospital and medical bills incurred because of the accident and death 
and pay funeral expenses not to exceed two hundred dollars. <All the 
compensation which is past due will be paid in a lump sum. 

Concerning the costs in this matter, it is directed that the same be 
paid by the defendants. An attorney’s fee in the amount of $250.00 is 
approved for the attorneys representing the claimant. 

Upon appeal to the full Commission, the findings of fact, conclusions 
of law, and award of the hearing Commissioner were sustained. “The 
motion to dismiss is denied upon authority of the case of Moore v. 
Pine Hall Brick and Pipe Co., heard before the full Commission 6 
January, 19382. Upon consideration of all the evidence and arguments 
and briefs of counsel, the full Commission affirms and adopts as its own 
the findings of fact, conclusions of law, and award of Commissioner 
Dorsett.” 

The Superior Court found “that upon the record there is no evidence 
to support a finding that the accident resulting in the death of the 
deceased arose out of his employment or was not the result of his wilful 
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intent to injure or kill himself or another. It is now, therefore, ordered 
and adjudged that the decision and award of said North Carolina In- 
dustrial Commission be and it is hereby reversed and set aside; that 
plaintiff take nothing by her action and that defendants go without 
day and recover of plaintiff their costs of action.” 

The plaintiff excepted and assigned error to the judgment as signed 
and appealed to the Supreme Court. 


Fred F. Myrick for plaintiff. 
James MacClamroch, Jr. (Hobgood, Vinson & MacClamroch) for 
defendants. 


Ciarkson, J. The question involved: Did the accident resulting 
in the death of the deceased arise out of and in the course of his em- 
ployment, rather than the result of his own wilful intent to injure or 
kill himself or another? We have read the evidence with care and 
think there was sufficient evidence to sustain the findings of fact of 
the North Carolina Industrial Commission, that the accident resulting 
in the death of the deceased arose out of and in the course of his em- 
ployment and not as a result of his own wilful intent to injure or kill 
himself or another. 

In Moore v. State, 200 N. C., at p. 301, the following observations 
are made: “The award of the Industrial Commission is conclusive and 
binding as to all questions of fact. Workmen’s Compensation Law 
(P. L., 1929, chap. 120), sec. 60. Whether an injury by aceident has 
arisen out of and in the course of a person’s employment is a mixed 
question of law and fact, and while the parties to an action or pro- 
ceeding may admit or agree upon facts they cannot make admissions 
of law which will be binding upon the courts.” Harden v. Furniture 
Co,, 199 N. C., 73838; Hunt v. State, 201 N. C., 707; Brown v. Ice Co.., 
208 N. C., 97; Kenan v. Motor Co., 208 N. C., 108; Garris v. Hines 
Bros., 208 N. C., 148; Munford v. Construction Co., 2038 N. C., 247; 
Richey v. Cotton Mills, 203 N. C., 595; Johnson v. Bagging Co., 203 
Ne oC. O19: 

In Greer v. Laundry Co., 202 N. C., at p. 731, we find: “It is further 
provided in said act that an award made by the North Carolina In- 
dustrial Commission in a proceeding begun and prosecuted before said 
Commission for compensation shall be conclusive and binding as to all 
questions of fact. It has accordingly been held by this Court that only 
questions of law involved in an award made by the Commission in a 
proceeding of which the Commission has jurisdiction may be considered 
and passed upon by the judge of the Superior Court on an appeal to 
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said court from an award made by the North Caroline Industrial Com- 
mission. Aycock v. Cooper, ante, 500, 168 8. E., 569, and cases cited 
in the opinion in that case.” 

In Conrad v. Foundry Co., 198 N. C., 7238, the facts are similar and 
this Court speaking to the subject at p. 725-6, said: “The condition 
antecedent to compensation is the occurrence of an (1) injury by acci- 
dent, (2) arising out of and in the course of the employment. Was the 
injury suffered by the claimant an injury by accident? In construing 
the word ‘accident’ as used in the compensation act we must remember 
that we are not administering the law of negligence. Under the law 
an employee can recover damages only when the injury is attributable 
to the employer’s want of due care; but the act under consideration 
contains elements of mutual concession between the employer and the 
employee by which the question of negligence is eliminated. ‘Both had 
suffered under the old system, the employer by heavy judgments, 

the employee through old defenses of exhaustion in wasteful 
litigation. Both wanted peace. The master in exchange for limited 
liability was willing to pay on some claims in the fucure where in the 
past there had been no lability at all. The servant was willing not 
only to give up trial by jury, but to accept far less than he had 
often won in court, provided he was sure to get the small sum without 
having to fight for it’ Stertz v. Industrial Commission, 91 Wash., 
588, 158 Pac., 256.” For the reasons given, the judgment of the court 
below is 

Reversed. 


W. L. PARSONS, Jr., ET AL. v. MRS. MARY L. LEAK, Wipow oF T. C, LEAK, 
DECEASED, ET AL. 


(Filed 25 January, 1933.) 


1. Dower A b—Widow is entitled to actual allotment: of dower in un- 
encumbered land and to dower’s value in encumbered land. 


The deceased left an estate consisting of lands and interest in a number 
of various businesses and named trustees In his will to carry on the 
businesses for a period after his death, clothing them with full power 
to do so. The wife dissented from the will and claimed dower. Some 
of the lands were unencumbered but some had been mortgaged by the 
deceased in his lifetime and some by the trustees in carrying out the 
provisions of the will, the widow having joined in all the instruments: 
Held, the widow was entitled to actual allotment of dower in the unen- 
cumbered lands and to the money value of her dower in the encum- 
bered lands, payable out of the proceeds of the sale of the remaining 
assets of the estate under the order of court, after deducting commissions 
due the trustees, reasonable attorney's fees and charges of administration. 
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2. Executors and Administrators G b—Executors and administrators are 

entitled to lawful commissions and expenses out of estate’s assets. 

The commissions allowed executors and administrators are in reason- 

able payment for services rendered by them in the performance of their 

duties, and in proper instances include reasonable costs, charges and at- 

torneys fees necessary to the performance of their duties, and under the 

provisions of the statute, C. 8., 157, such sums may be retained by them 

out of the assets of the estate against the rights of creditors and all 
persons Claiming an interest in the estate. 

3. Executors and Administrators D d—Charges of administration and 

executor’s commissions have priority over claim for value of dower. 


The widow's dower right in the lands of her deceased husband is an 
interest in his estate, and his executors are entitled to payment of com- 
missions due them, together with reasonable attorney's fees, cost and 
charges of administration before the payment to the widow of the money 
value of her dower right in lands sold under mortgages executed by her 
husband and his executors in which she joined. 


ADAMS, J., took no part in the decision of this case. 


Civin acvion, before Finley, J., at December Term, 1931, of Rreu- 
Mond. The cause was committed to a referee, and only such facts found 
by him as may be necessary to develop the questions of law involved will 
be summarized, 

T. C. Leak died on 4 December, 1923, domiciled in Richmond County, 
leaving a last will and testament which was duly probated. Item 2 of 
the will is as follows: “I am interested in various enterprises and busi- 
nesses in Richmond County, N. C., my largest interests being farming, 
sawmilling and cotton-milling. 1 do not think it would be wise for my 
interests in these businesses (and possibly my other businesses) to be 
wound up iminediately after my death, and, as I now view my business 
affairs, 1 am confident that my interests should be placed in the hands 
of trustees with power to carry on my present business affairs four 
or five years after my death, possibly longer. I have been especially 
impressed with the business acumen of my two nephews, Wm. C. Leak 
and Walter L. Parsons, Jr., and their devotion to their duties. Likewise, 
I have absolute confidence in the business ability and integrity and 
devotion to my interests of my lifelong friend, J. LeGrand Everctt, and 
it is my will and desire and aceordingly I do hereby give, devise and 
bequeath my entire estate, real, personal, and nixed to Wm. C. Leak, 
Walter L. Parsons, Jr., and J. LeGrand Everett as trustees and I hereby 
empower them to handle my estate in as full a manner and with all 
power that I now have in my lifetime.” Other provisions of the will 
required the trustees to pay to the widow “one-third of all profits accru- 
ing to my estate from all sources so long as she may live,” ete. Certain 
provisions were made for the two children of the testator, to wit, T. C. 
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Leak, Jr., and Hal L. Leak. Item 6 of the will is as follows: “Having 
full confidence in the trustees named herein I desire that no bond be 
required of them in the fulfillment of their duties as trustees of inv 
estate and I enjoin on them to consult freely and employ any of my 
present employees in the continuation of my present businesses. How- 
ever, I want my trustees to make annual reports of their dealings with 
my estate to the clerk of the court as now required of guardians and to 
receive jointly an annual compensation of five per cent of the amount 
handled by them.” In Item 4 of the will Leak, Parsons and Everett 
were appointed guardians of the children of the deceased, and in Item 
7 they were appointed executors of the will. Leak, Parsons and Everett 
qualified as trustees and executors in December, 1923, end took charge 
of the estate of the testator. Thereafter the widow, Mary L. Leak, duly 
dissented from the last will and testament of her husband. 

At the time of his death the deceased owned more than seven thousand 
acres of land and various lots, improved and unimproved, together with 
his residence. He also owned a half interest in an opera house, ware- 
house, and in certain lands known as the Leak-Porter land. The testator 
also owned stocks in banks, realty companies, building aad loan associa- 
tions, cotton mills, mule companies, ice company, etc., together with a 
certain amount of cash, notes and mortgages, life insurance and various 
accounts receivable. There were also on hand 1,139 bales of cotton, 
farming implements, gin outfit, ete. 

At the time of his death the deceased was indebted in the amount 
of $534,755.59. Portions of this indebtedness were secured and other 
portions unsecured. After taking possession and custody of the assets 
of the estate the trustees, executors and guardians entered upon the ad- 
ministration of the same and undertook to carry on the various enter- 
prises and business activities of the testator. During the course of sueh 
administration the executors and trustees received from all sources 
approximately $1,700,000, and disbursed approximately the same amount. 
So that at the time of commencenient of this action they found it im- 
possible to continue the operation of said business enterprises. 

In order to carry on the business enterprises aforesaid it became 
necessary to borrow money in large amounts, and hence the executors 
and trustees borrowed money and executed and delivered mortgages and 
deeds of trust upon certain lands owned by the deceased in which 
mortgages and deeds of trust the widow joined. Certain other lands 
were sold by the executors and trustees, and the widow joined in such 
conveyances. When it became apparent that the business enterprises 
could no longer be carried on, and that large losses had been sustained, 
this suit was instituted by the executors, trustees and guardians against 
the widow and creditors of the estate. 
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Throughout the course of administration the executors and trustees 
have filed with the clerk of the Superior Court of Richmond County 
annually their annual accounts and statements of their expenses and of 
their receipts and disbursements, “which said reports have been and 
remain on file in the office of said clerk, and that no person interested 
in the estate of said T. C. Leak, deceased, has ever filed or made any 
exceptions to the same, which is admitted.” It was found by the referee 
that the widow had been paid $12,432.23, and the further sum of 
$24,723.63 for the support and maintenance of the minor children, aud 
that the executors and trustees had retained the sum of $27,400 as part 
payment of commissions earned in the administration of the estate. 
The executors and trustees claimed a balance due of $26,600 on commis- 
sion account and $5,500 as reasonable attorney’s fees for legal services 
necessary and incident to the due administration of the estate. 

Upon exceptions filed to the referee’s report a hearing was had before 
the judge upon the report of the referee. The trial judge decreed in 
part that the widow was entitled to dower “in the lauds owned by T. C. 
Leak at the time of his death and remaining unsold and unencumbered 
actually allotted and laid off to her by jurors to be named by appropriate 
decree of the court in this action.” The identification of such parcels 
of property is set out in the judgment, but the same is not deemed 
pertinent to the question of law involved. The judge found that the 
widow is entitled to have her dower “allotted in the manner stated above 
in each tract of land owned by T. C. Leak at the time of his death, and 
which has heretofore been conveyed by way of mortgage or deed of 
trust to secure indebtedness, either by the said T. C. Leak and wife 
prior to his death or by the said executors and trustees and said widow 
since his death, which has not heretofore been sold by foreclosure sale. 
In the case of any tract subject to a mortgage or deed of trust which 
has already been sold, if there remained a surplus from said sale after 
the payment of costs and expenses of sale and the payment of debts 
secured by such mortgage or deed of trust, such surplus, when paid into 
court, shall be held subject to the payment to said widow of her claim 
against said estate representing the value of her dower rights in said 
tract of land,” ete. The dower right of the widow was further preserved 
in all lands which had been’ sold and conveyed by decd executed by 
the widow and the executors and trustees. The trial judge further 
decreed “that a sale of all the property and assets of the estate of T. C. 
Leak, deceased, not heretofore sold, subject to the limitations hereinafter 
set out, be made under the direction of this court and by a commissioner 
appointed to make sale thereof, and the net proceeds arising therefrom 
shall be applied as hereinafter set out. . . . It is further ordered 
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and deereed that all the proceeds arising from the sale of all unpledged 
personal assets belonging to said estate and the surplus remaining after 
payment of the debts secured by pledged personal assets and the pro- 
ceeds of the sale of all real estate of said deceased, including any surplus 
remaining after the payment of the debt secured by each mortgage or 
deed of trust on real éstate of said estate from the funds arising from 
the sale of such mortgaged tract of land shall be paid *o the executors 
and trustees, plaintiffs, who shall retain out of the first of such funds 
coming into their hands sufficient funds to pay and discharge therefrom 
the following items, which are hereby found to be necessary costs, ex- 
penses, charges, and disbursements in the administration. and settlement 
of said estate, under the terms of the said will of T. C. Leak, deceased, 
to wit: Mrs. L. G. Fox, balance on salary, $100; J. N. Hasty, balance 
on salary, $657.01; balance inheritance taxes, $714.89; balance of com- 
missions due executors and trustees, $26,000 (this item to inelude $5,500 
attorney’s fees which shall be paid by said exceutors aud trustees), costs 
of the action including actual and necessary costs, expenses, charges 
and disbursements in the final administration of the estate. It was 
further ordered that when the lands had been sold as provided in the 
judgment that the executors and trustees should first retain “from funds 
in hand a sufficient sum to pay and have paid the costs, expenses, charges 
and disbursements as herein decreed and herein found necessary in the 
administration and settlement of said estate, and the said executors and 
trustees shall then pay to the said widow from funds then remaining in 
their hands, if any, so far as the same will extend, such claims for dower 
and which said claims is hereby decreed to have priority in payment over 
any and all unsecured claims and debts owing by said estate.” 
From the foregoing judgmeut Mary L. Leak, widow, appealed. 


FLW, Bynum and Varser, Lawrence & McIntyre for plaintiffs. 
J.C. Sedberry for Mary L. Leak. 


Brocpen, J. In settling an insolvent estate, is the widow's claim for 
the money value of her dower entitled to priority of payment over com- 
missions due the executors and trustees, together with reasonable at- 
torney’s fees, costs and charges incident to the proper administration 
of the estate / 

The testator at the time of his death was interested in many business 
enterprises and owned various types of property. Scme of his real 
estate was encumbered, and large holdings, including his residence, were 
not encumbered. In his will he declared his desire that his business 
undertakings be carried on for a substantial period of time. This under- 
taking required the borrowing of money from time to time and the 
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giving of security for such sums so borrowed. For such purpose, the 
widow joined the executors and trustees in the exeeution of deeds, mort- 
gages and deeds of trust upon certain land. Obviously, under our de- 
cisions, she was entitled to dower in this property. The foreclosure ot 
such mortgages and deeds of trust precluded the actual allotment of 
dower im the physical property, and consequently in accordance with 
the prmeiples announced in Chemical Co. v. Walston, si N.C... 817, 
123 8. E., 196, and Blower Co. v. MacKenzie, 197 N. C., 152, 147 S. E.. 
$29, the money value of her dower must be paid out of funds realized 
from the sale of the remaining assets specified in the report of the 
referee and the final judgment of the court. Our statutes and decisions 
relating to dower have justly made liberal provision for widows and 
stand as an unfailing guarantee, that even in an insolvent estate, the 
widow aud her dower right shall not be submerged and swept away in 
the swift-running tide of losses, misfortunes or bad judgment of the 
deceased husband. The decree provided that dower should be actually 
allotted and set apart in aceordance with law in all the uneneumbered 
land of deceased, and further provided for a sale of the remaining assets 
as set forth in the judgment. The chief controversy arises upon that 
portion of the judgment which authorizes the exceutors and trustecs to 
pay out of the fund ereated by the sale, the balance of commissions due 
them, attorney’s feces and charges of administration before applying any 
part of the proceeds to the widow’s claim for dower, 

Adininistrators and executors are not allowed commissions merely 
by virtue of the office or appointment as sueh. Such commissions are 
allowed for services rendered in administering, liquidating and setthng 
the estate, Grant v. Pride, 16 N. C., 269. It has been the policy of the 
law to permit and allow reasonable commissions to executors and ad- 
munistrators together with reasonable attorney’s fecs and such other 
assistance as might be reasonably necessary to proper and efficient ad- 
munistration. Thus, in Overman vr, Lanier, 157 N.C., 544, 73S. E., 192, 
this Court said: “While, ordinarily, administrators should not be allowed 
for clerk hire and the expeuses of a bookkeeper, this being usually a 
part of the ordinary services for which he receives a conmmission, in this 
case the evidence discloses that if was necessary to employ such clerical 
assistanee, and the allowance thereof was doubtless considered by the 
court below in fixing the commissions below the limit allowed by law.” 
Again, in Shepard rv. Bryan, 195 N. C., 822, 148 8. E., 835, it was held 
that commissions and attorney’s fees, if reasonable and duly allowed by 
the court, constituted proper charges against the estate. See Thigpen vr. 
Trust Co,, 208 N.C. 201. C.8., 157, provides that executors and ad- 
manistrators “shall be entitled to a commission not exceeding five per 
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cent upon the amount of receipts and disbursements which shall appear 
to be fairly made in the course of administration, and such allowance 
may be retained out of the assets against creditors and all other persons 
claiming any interest in the estate. . . . Nothing in this section 
shall prevent any executor, administrator or collector from obtaining a 
reasonable sum for necessary charges and disbursements in the manage- 
ment of the estate.” Thus the statute empowers such personal represen- 
tatives to retain commissions “out of the assets against creditors and 
all other persons claiming an interest in the estate.” Manifestly, a claim 
of dower is an “interest” in the estate. Hence the wording of the statute 
lends direct support to the judgment. Moreover, the claim of the widow 
must be paid out of a fund produced by the sale of assets. This sale of 
assets and the creation of the fund thereby is accomplished through the 
processes and powers of administration. Certainly it would appear to be 
just that a person claiming an interest in a fund should be required to 
take such benefits subject to the reasonable costs and expenses of creating 
the very fund which liquidates the claim. It does not impair or diminish 
the dower right of the widow to require her to pay the freight on her 
own cargo. This idea was expressed in Trust Co. v. Stone, 176 N. C.,, 
270, 97S. E., 8, in which the Court declared: “We are, therefore, of the 
opinion the widow is entitled to dower in the proceeds of sale and, 
by the same reasoning, in the land unsold. She must, however, be content 
with the ascertainment of its value as to the land sold out of net pro- 
ceeds, because, having consented to the sale and conversion, she is justly 
chargeable with the ratable part of the expense.” 
Affirmed. 


a oa . . . 
pas, J., took no part in the decision of this case. 


W. LL, PARSONS, JR., ET AL. vy. MRS. MARY L. LEAK, Wipow, er At. 
(Filed 25 January, 1983.) 


1. Estoppel B a—Parties held estopped from setting up priorities con- 
trary to provisions of order allowing them to intervene. 

Where parties are permitted by a referee to intervene in a pending 
cause involying the question of priorities of claim of dower and other 
claims against the estate of a decedent, and the order of the referee 
allowing them to intervene specifies that the claims of the interveners 
shall be heard without affecting the right of priority of the original 
parties whose claims had already been heard by him: Held, the inter- 
veners are bound by the limitations in the order and may not claim 
priority over the original parties to the action. 
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2. Mortgages G a—Wife joining in mortgage is released of liability 
where foreclosure under subsequent mortgage realizes amount of 
first debt. 

The wife joined with her husband in executing a note and duly regis- 
tered mortgage on his lands for money borrowed by him. After his 
death, while this mortgage was outstanding and unpaid, the husband's 
executors and trustees conveyed the land to her for the purpose of having 
her mortgage the same in order to realize funds necessary for their use 
in carrying out the provisions of a trust imposed upon them by the 
husband's will. In accordance with this agreement she executed a deed 
of trust on the land with warranty of an unencumbered title, the cestui 
que trust haying knowledge of the fact and purpose of the transfer of the 
land to her. The deed of trust was foreclosed and the property bought 
in by the cestui que trust for an amount more than sufficient to discharge 
the original mortgage: Held, the wife was but a surety on the original 
mortgage note and was discharged of personal liability thereon, the 
amoult realized from the foreclosure’ of the subsequent deed of trust 
being more than sufficient to discharge the debt under the original mort- 
gage. 

3. Subrogation A a—Party can acquire no better right by subrogation 
than that of principal. 

Where a title guaranty company insures the title of certain lands for 
the benefit of the mortgagee, and is foreed to pay the amount of a prior 
mortgage on the lands, the title company is subrogated to the rights of 
the mortgagee against the mortgagors, but can have no better right in 
this respect than the mortgagee. 


ADAMS, J., took no part in the decision of this case. 


Civit action, before Warlich, J., at June Term, 1932, of Ricumonn. 

The plaintiffs instituted an action against the widow and ereditors 
of T. C. Leak, deceased, for the purpose of securing an order to sell 
property to create assets and to settle the estate. After the cause had 
been committed to a referee, the Title Guaranty and Insurance Com- 
pany and the Louisville Title Company filed a petition before the referee. 
The referee made an order that the “Title Guaranty and Insurance 
Company and the Louisville Title Company be, and they are hereby 
allowed to become parties to this action and to file their said petitions 
as their complaint herein. It is further ordered that said parties are 
allowed to come into this action because the referee finds that it is ueces- 
sary that the contentions of the said parties be heard and determined 
in this action in order to adjudge completely and to settle the matters 
set out in the complaint herein filed, but the said parties shall come 
into this action and their allegations, together with all answers or 
replies thereto, shall be heard and determined without affecting or 
delaying the matters heretofore heard, including the accounts provided 
for in the order of reference, which has already been heard, and the 
referee will file his report as to all matters heretofore heard aud a 
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judgment shall be entered thereon either with or without exceptions, as 
the case may be, separate and apart from and unaffected by the hearing 
and determination of the issues and questions presented by the said 
complaint of said movants and the answers and rephes thereto.” 

The North Carolina Joint Stock Land Bank also asked to be made 
a party, and said petitioner was allowed to intervene by an order of 
the referee, which said order deelares that such intervention “shall not 
have the effect of interfering with the matrers heretofore heard, and 
the referee will proceed to file the report as to all sueh matters... 
in all respects as if this order had not been entered,” ote. The referee, 
after finding certain facts with reference to the death of T. C. Leak, 
leaving a last will and testament and the appointment of Parsons, Leak 
and Everett, as trustees and executors, proceeded to find other facts 
pertinent to the controversy. These facts may be substantially stated as 
follows: On 14 September, 1920, T. C. Leak purchased from 8. 8. Steele 
a one-half undivided imterest in certain lands. He gave three notes for 
48,500 each, payable on 1 January, 1921, 1922, and 19238. Mary L. 
Leak, his wife, signed the notes with her husband and in order to secure 
the payment of all said notes, T. C. Leak and his wife, Mary L. Leak, 
executed a mortgage to S. 8S. Steele, which mortgage was duly recorded. 
During his lifetime T. C. Leak paid off the first two notes and paid the 
interest on the third note of $8,500 to 1 January, 1923. Leak died on 
4 December, 19238, and thereafter his executors and -rustees paid the 
interest on said uote to 1 January, 1926, and on said date paid $2,000 
on principal, leaving a balance of $6,500 due. [Interest was also paid 
on the balance to 1 January, 1929. In the fall of 1925, ~he exeeutors and 
trustees needed $50,000 to pay off certain debts and to earry on the 
business enterprises of the estate. They applied to the North Carolina 
Jot Stock Land Bank for a loan of $50,000, and were informed by 
sald Land Bank that a loan could not be made to executors and trustees, 
and suggested that said executors and trustees convey the land to some 
individual, and that such person could thereupon apply for the loan and 
secure the same and reconvey the land to the executors and trustees sub- 
ject to the encumbrance. Thereafter in December, 1925, a special pro- 
eceding was instituted in Rockingham County authorizing the executors 
and trustees to convey the land or mortgage the same, and thereupon the 
land was conveyed by the executors and trustees to Mary L. Leak, widow 
of the deceased. She signed an application to the Land Bank for a 
loan of $50,000 upon the property, representing in substance that there 
were no lens upon the property and that she was the scle owner thereof. 
The Land Bank approved the apphecation and employed an attorney at 
Rockingham, N. C., to examine the title to the prope:ty and make an 
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abstract thereof. Such abstract was made, certifying that Mary L. Leak 
was the owner of the land in fee Sale free and clear of all encum- 
brances. This abstract omitted any reference to the Steele mortgage 
which was then unpaid and uneaneeled. The Land Bank made the loan 
and issued a eheck to Mary L. Leak, borrower, and to the attorney in 
the sum of $39,790. The Land Bank retained $10,000 of the loan uutil 
certian improvements were made upon the property, and when such 
linprovemenuts had been made the balance of the money was paid in the 
saine manner as the former amount. On 19 March, 1926, Mary L. Leak 
reeonveved the land to the executors and trustees, subject to the said 
mortgage of *50,000. The Title Guaranty and Insurance Company bad 
a contraet with the Land Bank insuring the title to all property upon 
which the Land Bank made loans. This contract contained a subroga- 
tion clause. On 3 February, 1930, Parsons, Leak and Everett, executors 
and trustees, instituted a suit setting forth the status of the estate of 
T. C. Leak and requesting an order to close the estate. The North Caro- 
lina Joint Stock Land Bank was made a party defendant to the suit, 
and entered an appearance and requested permission to foreclose thie 
Marv L. Leak deed of trust securing the said sum of 450,000, as the 
saine was then in default. Shortly thereafter the Land Bank learned for 
the first time of the existence of the Steele mortgage, and that the same 
constituted a first lien on the property. Pursuant to an order of the 
aud at said sale said bank 
became the last and highest bidder for the said Jand at a bid im the suin 
of $30,000, which was less than the face value of the amount due on its 
said 450,000 loan.” In January, 1931, the Land Bank paid the balance 
due on the Stecle mortgage, to wit, the stun of $7,285.42, and took an 
assignment from Steele of said note. Subsequently the Title Guaranty 
and Insuranee Company, pursuant to its contract of Insurance with 
said Land Bank, refunded to the said Land Bank the said sum of 
K7,285.42, and said Steele note and mortgage was surrendered to said 


ee 


court the Land Bank foreclosed its mortgage 


Title Company, and the said Title Company is now the equitable owner 
of said note as the equitable assignee thereof. The referce further found 
that the Land Bank knew that the money which it was loauing ostensibly 
to Mary L. Leak, widow, was in fact for the benefit of the estate, and 
that at the time of the execution and delivery of the deed of trust 
securing the loan for $50,000 on said “Beaver Dam farm . . . the 
said’ lands had a mortgage value for cash sufficient to have paid said 
$50,000 deed of trust and the said Steele mortgage.” 

Upon the foregoing facts the referee was of the opinion that the peti- 
tioner, Insurance Company, was entitled to recover $7,285.42 against 
the executors and trustees of the estate of T. C. Leak. Exceptions were 
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filed to the report of the referee by the widow and by the Insurance 
Company. The trial judge approved the findings of fact made by the 
referee and adjudged that the Title Guaranty Company was entitled to 
recover the sum of $7,285.42 with interest from the executors of the 
estate of T. C. Leak and of Mary L. Leak as surety on said note. 

From the judgment so rendered the Title Guaranty and Insurance 
Company assigned as error that portion of the judgment decreeing that 
the judgment against the executors in favor of the insurance company 
is subordinate “to the claims approved in the prior judgment in favor 
of the executors for commissions and expenses, and in favor of the 
widow, Mary L. Leak, for compensation in lieu of dowe:.” Mary L. 
Leak, the widow, assigns as error that portion of the judgment which 
decrees that she is personally liable to the Insurance Company on the 
Steele note. 


W. G. Mordecai, Charles Ross and O. L. Henry for Title Guaranty 
and Insurance Company. 

Varser, Lawrence & McIntyre for executors and trustzes of T. C. 
Leak, 

J.C. Sedberry for Mary L. Leah. 


Broepen, J. If a husband and wife execute a note or nctes, securing 
the same by a mortgage on the land of the husband, who receives the 
proceeds, and thereafter the property is sold by foreclosure under a 
subsequent deed of trust for a sum in excess of the amount due upon 
the first hen, is the wife thereby released from personal liability upon 
the first note or notes? 

The Title Guaranty and Insurance Company appeals from the judg- 
ment upon the ground that a priority was given therein to certain other 
claims involved in another branch of this htigation. The insurance 
company requested permission of the referee to be made a party to the 
suit. The referee made an order permitting it to become a party, but 
therein expressly provided that such intervention “shall be heard and 
determined without affecting or delaying the matters heretofore heard 

and unatiected by the hearing and determination of issues 
and questions presented by the said complaint of said movants and the 
answers and rephes thereto.” Consequently, when the Insurance Com- 
pany pursued its rights before the referee it cannot now be permitted 
to repudiate the limitations 1mposed in the order. Therefore, the issu- 
able question of law arises upon the liability of Mary L. Leak, the 
widow, upon the balance of the Steele note, aggregating $7,285.42. 

When a married woman joins with her husband in the execution of a 
note, securing the same with a mortgage or deed of trust upon the hus- 
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band’s land, and he receives the entire proceeds, she thereby becomes ¢ 
surety for his debt. Wel a. Thomas, 114 N. C., 197, 19 S. E., 103; 
Nennedy v. Trust Co,, 180 N. C., 225, 104 8. E., 464; Barnes v. Crai- 
ford, 201 N. C., 434. The execution of the mortgage was in itself an 
appheation of all the property embraced in the mortgage to the payment 
ot the debt secured therein, Harvey v. Knitting Co., 197 N. C., 177, 
148 S. E., 45. The balance due on the Steele note upon which Mary I. 
Leak was surety was $7,285.42. The referee finds that the property 
securing the note was worth in excess of $57,000. At the foreclosure 
under the secoud mortgage or deed of trust the property actually brought 
#30,000 and the Land Bank beeame the purchaser at that sum. Thus, 
it is'obvious that the security of the principal debtor, T. C. Leak, was 
-worth mueh more than enough to discharge the debt, and when the Land 
Bank purehased the property at the sale the surety, Mary L, Leak, was 
thereby released. Manifestly, the Insurance Company, upon the prin- 
ciple of subrogation, could have no claim against the surety, Mary L. 
Leak, superior to that of the Land Bank. Hence, that portion of the 
judgment imposing a personal habilty upon Mary L. Leak as surety 
is erroneous. Tn all other respeets the judgment is approved. 
Affirmed. 


Apams, J., took no part in the decision of this ease. 


A. HARDY COLVARD v. NANTAHALA POWER AND LIGHT COMPANY. 
(Filed 25 January, 1933. 


1. Appeal and Error J e—Refusal to strike out certain testimony in this 
case held not prejudicial, 

A witness testified as to the amount of damage resulting to the plain- 
tiff's farm from the running of defendant's highly charged transmission 
line across the land. On cross-examination he testified that his estimate 
of the damages was based on the fact of danger from the transmission 
line and that people would not wish to work near it, and on further cross- 
examination he testified that his testimony as to damages was based on 
his personal dislike to be near such transmission line. The defendant 
made a motion to strike out his testimony relative to damages: Held, 
the refusal of the motion to strike out was not prejudicial error, the 
witness’ unobjected testimony as to general fear of power lines being no 
more prejudicial than the testimony objected to, and there being testi- 
mony of several other witnesses to the effect that the value of the land 
was decreased by general fear of power lines. 
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2. Same——-Admission of certain evidence in this case held not prejudicial 
in view of testimony clicited by appecHant on cross-examination. 


Where on the question of the measure of damages to pluintift’'s farm 
caused by the running of defendant's transmission line ucross the land 
the, defendant has elicited evidence from a witness on eross-examinuation, 
over pliuintiff's objection, that the transmission line alse ran near the 
Witness’s house and that the line curved, causing the witness to fear 
that the insulators might break and result in injury to his house, and 
that the same curve was on plaintiff's land: d/fe/d, the defendant opened 
the door for the evidence of the witness in this respect, and its admission 
was not prejudicial to him. 

3. Eminent Domain C c—-Evidence of decrease in value of Iand caused 
by general fear of transmission lines held competent. 

On the question of the measure of damages to plaintiff's turm caused 
by the running of defendant’s transmission line across it, evidence of the 
danger from the line and the fear of people of injury therefrom as 
affecting the decrease in value of the land is properly st.bmitted to the 
jury, and it is not objectionable as being contingent, remote, or a matter 
of speculation, and an instruction based thereon is not erroneous. 


APPEAL by defendant from Slack, J., and a jury at June Term, 1932, 
of Granam. No error. 

This was an action brought by plaintiff to recover of defendant cer- 
tain land belonging to him and damages. The defendant after denying 
the material allegations of the complaint for a further defense alleges 
that the defendant 1s adyised and believes that it had the right as a 
pubhe-service corporation under the laws of the State of North Caro- 
lina to construct its transmission lines across and upon the lands of the 
plaintiff, and that it also had the right by and with the consent of the 
Grahain County Railroad Company to coustruet and oper:.te said trans- 
mission line upon the railroad’s right of way. Lad that its only obliga- 
fion lo the plaintiff as compensation for said right of way is the reason- 
able value of the inereased burden on the casement of the railroad com- 
pany caused by the construction of said transmission line. That the 
defendant is further adyised that upon the assessment anl payment of 
such permanent damages as the plaintiff may have sustained by reason 
of the construction, maintenance and operation of said transmission line, 
that the defendant 1s entitled to the unrestricted use of a right of way 
on and across the plaintiff’s land for the maintenance and operation 
of its transmission line. Wherefore, having fully answered, defendant 
prays judgment that such actual damages as defendant may have sus- 
tained by reason of the construction and operation of defendant’s trans- 
mission line be ascertained and determined, and that the defendant, on 
payment of any amount assessed as damages, be granted a permanent 
right of way over aud through the plaintiff’s lands described in the 
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complaint; and for such other and further rehef as the court may deem 
meet and proper. 

The following issues were submitted to the jury and their answer 
thereto: 

1, Did the defendant, without agreement, enter upon the lands ot 
the plaintiffs, dig holes and place poles and string wires thereupon and 
coustruct and use a transmission line thereon, as alleged in complaint ¢ 
Answer: Yes. (By consent.) 

2. It so, was the transmission line coustrueted on the right of way 
of the Graham County Railroad Company, as alleged in the answer ¢ 
Answer: Yes (by consent), except one wire for 22 feet 5.6 inches over 
the right of way. 

3. Mave plaintifi’s said lands been diminished in value as a result of 
the location, maintenance and use of the defendant’s transmission lue 
on and across said lands? Answer: Yes. 

4. If so, what permanent damage or compensation is the plaintiff 
eutitled to recover of defendant by reason thereof? Answer: $1,125. 

The court below rendered judgment on the verdict. The defendant 
made numerous exceptions aud assiguments of error and appealed to the 
supreme Court, 


1. AM. Jenkins for placntiff. 
Rod. Phillips and S. W. Blach for defendand. 


Crarksonx, J. The transmission line of defendant was constructed 
a distance of 2,792 feet angling across plaintiff’s 84%4-acre tract and 
197 feet across his 2.09-aere tract. There are 12 poles and one brace 
pole on the land. The power eables sag down and are about 15 to 21 
feet from the ground and carrics 66,000 voltage. The plaintiff testified 
In part unobjected to: 

“The transmission is constructed on poles set about 300 feet apart 
on Which are placed two cross or angle bars or frames on which three 
power cables are strung. The wires are about S feet wide, about four 
fect from the poles. . .  . There are eight guy cables, six of which 
attach to power pole with one end and angle off and intersect with metal 
base to go into the ground about forty feet from the power pole. Then 
there 1s another guy pole that sets on the opposite side of the railroad 
with a guy wire running off from it. There is one “H” frame con- 
structed of two upright poles with eross-arm and cables from one pole 
to the other. . . . JT am familiar with it and know the natural 
adaptability or uses of that land at the time the transmission was built 
on it and have an opinion as to what was its fair market value of the 
first tract described in the complaint immediately before the trans- 
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mission line was built across it. It was eight thousand dollars. The 
uses or capabilities of this property was affected by the construction 
of the transmission line. Immediately after and considering the trans- 
mission line on it, the fair market value was about five thousand dollars. 
That land was by its location and natural adaptabilities suitable for 
farming, water-power, for building or residential purposes. The trans- 
mission line runs near to the most desirable part for dwelling purposes. 
The lower tract, the second, described in the coinplaint contains 2.09 
acres. The distance of the transmission line across it is 197 feet. No 
poles are set on it. The market value of it at the time built and with- 
out the transmission line was $250. Immediately after and with the line 
on it, it was $150.” Crisp v. Light Co., 201 N. C., 46. 

Many witnesses corroborated the plaintiff. The defendant’s witnesses 
estimated the damage from $245 to $300. 

A witness for plaintiff, Claude Cape, testified in part: “In my opinion 
the reasonable market value of both tracts just before the transmission 
line was built was between seven and eight thousand dollars, and just 
after the erection of the transmission line across them the market value 
was three thousand dollars.” 

On cross-examination by defendant, the witness stated: “Some poles 
are 15 to 20 feet from railroad. I attribute and base my estimation 
of the decrease in value of that land of $3,000 to the erection of the 
transmission line through it. A inan don’t feel like working around it 
and don’t feel like living around it.” Defendant’s counsel asked the 
witness the following question: “You are basing your testimony on your 
personal hking or dislike of it?” Answer: “That is exactly right.” De- 
fendant’s counsel then requested: “We ask the court to instruct the jury 
not to consider his valuation.” The court stated: “It is for the jury to 
say what weight they will give his valuation.” The defendant excepted 
and assigned error. We do not think defendant’s contention can be sus- 
tained. The witness was on cross-examination and he was being ques- 
tioned as to the decrease in value of the land. Unobjected to he stated 
“a man don’t feel like working around it and don’t feel like living 
around it.” The answer “That is exactly right” is no move prejudicial 
than the query unobjected to. 

Then again W. P. Matheson, a witness for plaintiff, on cross-examina- 
tion stated: “The value of the land dropped $3,000. I attribute the 
decreased value of this land on profits and on danger. From my under- 
standing of this character of power, it 1s dangerous and no one likes to 
be near it and I would attribute two-thirds to that fact.” 

Also Ralph Ramsey, a witness for plaintiff, on cross-examinatiou 
stated: “The location of the railroad without the transmission line 


N.C.] FALL TERM, 1932. 101 
COLVARD v. LIGHT Co. 


would not reduce the value so much. It would not hurt it as bad as the 
transmission line that is there now. People would not have been afraid 
to have gone there and bought the land, just the operation of trains. 1 
attribute practically all my decrease in value on the fear people would 
have of going there. In making my opinion of this valuation, I took 
into consideration that the land already had a burden of railroad right 
of way on it, 100 feet wide, with a constructed railioad on it.” 

All these reasons as to value are practically the same. It is well 
settled that the testimony is harmless where similar testimony 1s ad- 
mitted without objection. Shelton v. BR. R., 193 N.C., at p. 674, Thomp- 
son v. Buchanan, 198 N. C., at p. 281, Gray v. High Point, 203 N.C, 
at p. 764. 

On cross-examination of R. V. Howell, counsel for defendant over 
plaintiff's objection asked the witness the following question: “How 
close is that line to your house?” Answer (over plaintiff’s objection) : 
“About 66 feet, this same line.” Plaintiff’s counsel asked the witness 
the following question: ‘What is the effect of that line to your property 
running in 66 fect of your house, if any?” Answer: “I don’t take the 
interest in it I did, owing to that.” Q. “Why? Answer: “I feel uneasy 
about it. It is in a curve there and if the insulators should break, it 
would sag in close to my house and I can’t say it is mine. The same 
eurve is at the place oi: plaintiff’s land.” The defendant excepted and 
assigned error and moved to strike out the witness’s answer. We think 
defendant opened the door over plaintiff’s objection and the answers 
on redirect examination cannot be held for prejudicial or reversible 
error. The witness stated a matter of common knowledge to all. 

The defendant excepted assigning error to the following portions of the 
charge of the court below: “The court instruets you that it is your duty 
to take into consideration that all elements of damage to the land by 
reason of the addition and permanent burden of the transmission line, 
such as additional inconveniences to the plaintiffs in the use of their 
lands and any and all inconveniences growing directly or being directly 
caused by the erection and use of said transmission line. And in this 
connection the court charges you that if you should find from the greater 
weight of the evidence that the heavily charged wires of the defendant 
would prevent persons from buying the tract of land at a reasonable 
market value, you should take this fact into consideration in connection 
with all other facts tending to reducing in value the tract of land in 
question.” 

“The plaintiff contends that the land is very valuable for several 
purposes and particularly for agricultural purposes and that it has been 
greatly damaged by the erection of these poles and the overhanging wires. 
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IIe contends it earries a voltage of 66,000 and that i:s presence 1s 
dangerous and that it is calculated to deter people from wanting the 
land and therefore damages him seriously. He contends on account of 
that people fear the lines aud would not want to live near them or eculti- 
vate the lands under them. He, therefore, says you should award him 
substantial damages for the erection of the lines over his land.” 

We think the exceptions and assignments of crror cannot be sustained. 

In Rk. Rk. v. Armpield, 167 N. C., at p. 467, speaking to the subject, we 
find, citing numerous authorities, the following: “In these and all other 
‘ases Where this question of condemning a right of way is substantially 
presented, the principle, as stated, 1s only intended to exclude considera- 
tions of sentiment or personal annoyauce detached from any effect on 
the peeuniary value of the property or the allowance of damages purely 
of a speculative character, and accordingly it is held here and in well 
considered cases elsewhere that im awarding damages for a railroad 
right of way plaintiff shall be allowed to recover the market value of 
the property actually ineluded, and for the impairment of value done 
to the remainder, and that in ascertaining the amount it is proper, 
among other things, to consider the inconvemence and annoyances likely 
to arise in the orderly exercise of the easement which interfere with 
the use and proper enjoyment of the property by the owner and which 
sensibly impair its value, and in this may be ineluded the injury and 
annoyance from the jarring, noise, smoke, ciiders, ete., from the oper- 
ating of trains and also damage from fires to the extent that it exists 
from close proximity of the property and not attributable to defendant’s 
negligence.” R. R.v. Manufacturing Co., 169 N. C., at p. 161-2. 

In Crisp vr. Light Co., 201 N. C., at p. 50, citing the above principle 
set forth in J?, R. ve. Mfg. Co., supra, it is said: “The evidenee covered 
a wide range, but we do not think it was so remote, conjectural or 
speculative that we could hold it, if error, reversible or prejudicial. We 
think the evidence that the power line over the property carried 66,000 
volts, a cireumstanee to be considered by the jury. R. ki. av. Afg. Co.. 
160 Wa Ce 156.” 

On defendant’s motion and without objection ou the part of plaintiff 
the court below under proper instructions and in charge of the sheriff 
permitted the jury “to visit and view the premises in controversy.” 

From a eareful examination of the record and able briefs of counsel 
we can find no prejudicial or reversible error. 

No error. 
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ODOM ALEXANDER v. B. M. BOYD ano COLEMAN A. HUNTER, TRUSTEE, 
AND STATE COMMERCIAL CORPORATION. 


(Filed 25 January, 1983.) 


1. Mortgages H h—Requirement of cash deposit of twenty-five per cent 
of bid at foreclosure sale held unreasonable. 

Under the provisions of our statute, C. S.. 2591, the last and highest 
bidder at 2 foreclosure sale obtains no interest in the land until the elapse 
of the ten-day period for the filing of an increased bid, and although the 
mortzagee or trustee may, in fixing the terms of the side, require a 
reasonable cash deposit to cover the cost of the sale and insure completion 
of the sale by the purchaser if no upset bid is made, the reasonableness 
of such deposit may be determined by analogy to the deposit required 
for an upset bid. and where a deed of trust provides that the sale should 
be for cash, and the trustee, after notice. demands a cash deposit at the 
sele amounting to twenty-five per cent of the bid: J7e/d the amount de- 
manded as a cash deposit is unreasonable, and where the fast and bighest 
bid of a proposed purchaser at the sale is refused because of his failure 
to make the required deposit, and the land is again exposed to sale and 
bid in by another who makes the deposit, an order restraining the exeen- 
tion of a deed to the second purchaser is properly continued to the final 
hearing. 

2. Mortgages C a— 

The statutory provisions relating to foreclosure of mortgages und deeds 
of trust in feree at the time of the execution of such instruments become 
a part thereof as much as though written therein. 

3. Mortgages H h— 

The courts look with jealousy on the power of sale contained in mort- 

eages and deeds of trust and the provisions are strictly construcd, 


ArerAL by defendants from Finfey, J.,. 31 May, 1982, of Merci Len- 
BurG, Affirmed. | 

This is a civil action wherein the plaintiff sought relief by restraining 
order to forbid B. M. Bovd and Coleman uA. Hunter, trustees, from 
making a deed to State Commercial Corporation of certain property: 
of the plaintiff, and that temporary restraining order was signed as 
shown in transcript of reeord and was made permanent until the hear- 
ing as shown by judgment signed by his Honor, T. B. Finley, as shown 
in transeript of record. = 

The plamtiff and lus wife, Bennetta Il. Alexander, executed and de- 
livered a deed of trust to B. M. Boyd and Coleman A. Hunter, trustees, 
dated 30 November, 1927, and which is reeorded in the ofhee of the 
register of deeds for Mecklenburg County, North Carolina, in Book. 686, 
at p. 55, said deed of trust securing an indebtedness of $7,500 for money 
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borrowed on real estate, described in said deed of trust and also set forth 
in the plaintiffs complaint as shown in transcript of record, and that 
said deed of trust provided in case of default in the payment of the 
indebtedness secured therein the following provision: 

“In case of sale the same shall be by public auction for eash at 
such time and place that may be determined by the trustees after first 
advertising the time and place and terms of sale.” That the plaintiff 
and his wife defaulted in the payment of the indebtedness as secured in 
said deed of trust and according to its terms and conditions, and that 
demand was made upon said trustees to foreclose the property by the 
owner and holder of the indebtedness, and that pursuant to sueh demand, 
the said trustees did advertise the said property to be sold on 18 April, 
1932, said advertisement being in accordance with the terms of the deed 
of trust, aud that the property was duly and legally advertised for sale, 
and said notiee of sale contained the following stipulation: 

‘Notice 1s hereby given that the trustees will require a cash deposit of 
at least 25 per cent of the bid from the successful and high bidder at this 
sale to be deposited with the said trustees at the time and place to 
guarantee performance of the bid in the event the bid is not later raised. 
The trustees reserve the right to reject any bid unless this cash deposit 
is made at the time of sale as herein advertised.” 

That on 18 April, 1982, the said B. M. Boyd, trustee, at the usual 
place of sale at the courthouse of Mecklenburg County exposed said 
property for sale, when and where one Ralph Rollins beeame the last 
and highest bidder therefor in the sum of $7,500 and taxes. The said 
property was offered subject to the stipulation contained in the adver- 
tisement requirig the cash deposit of 25 per cent, and that said require- 
ment was announced by the said B. M. Boyd, trustee, at the time the 
property was exposed for sale, stating that said deposit could be made 
to the trustee or James M. Yandle, clerk of the Superior Court, and 
that the said Ralph Rollins failed to make such a deposit, and that the 
suid B. M. Boyd, trustee, in about ten or fifteen minutes after the failure 
of the said Ralph Rollins to make said deposit, reéxposed said property 
for sale, when and where State Commercial Corporaticn bid in the said 
property in the sum of 47,000 stibject to taxes. 

That the sale was duly reported to the clerk of the Superior Court for 
inereased bid, but no increased bid has been placed thereon, and that 
on 27 April, 1932, the plaintiff secured a temporary restraining order 
enjoming and restraining the trustees to make deed to the State Com- 
merelal Corporation for said property in accordance with said sale and 
its bid as set forth in transeript of record; that said trustees did refrain 
from making deed to said State Commercial Corporation, and that a 
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hearing of said restraining order was had before his Honor, T. B. Fim- 
ley, on 81 May, 1932, and that his Honor, T. B. Finley, judge presiding, 
signed judgment or order making the temporary restraining order which 
had been issued heretofore by lis Honor, Cameron MacRae, permanent. 

The judgment or order signed by the court below is as follows: 

“This cause coming on to be heard before his Honor, T. B. Finley, 
judge presiding over the courts of the Fourteenth Judicial District, and 
being heard upon affidavits presented by the plaintiff aud the defendant 
and upon argunent by cowusel for the ee and for the defendants, 
and it appearing to the court that the restraining order heretofore issue 
in this action ought to be coutinued a the trial and adjundieation of 
the questions of law and fact raised by the pleadings icon 

“Now, therefore, upon motion of W. 8. Blakeney, attorney for the 
plaintiff, it is hereby ordered, adjudged and decreed that the restraining 
order heretofore entered in this action be and it 1s hereby continued to 
the final hearing and adjudication of the issues herem. This order is 
made, however, upon the condition and express reservation that the 
plaintiff on or before 6 June, 1952, eater ite a bond with good and 
sufherent surety, to be approved by the clerk of the Superior Court of 
Mecklenburg County, in the penal stm of 8350.00 guarantecing to the 
defendants the payment, in the event it is finally determined that this 
order showld not have been granted the plaintiff, of the sum of S40 per 
month from 6 June, 1932, until such time as the plamtiff may relinquish 
to the defendants the possession of the premises deseribed in the com- 
plaint, no part of said sum to be payable, however, until and unless it 
is finally determined that this order should not have been granted to 
the plaintiff. And in ease the plaintiff fails by 6 June, 1932, to give 
such bond upon the terms and conditions aforesaid, then this order is 
to be null and void and the temporary restraining order heretofore issued 
in this action is to be dissolved.” 

The judgment or order was compled with and bond given. The de- 
fendants excepted and assigned crror to the judgment as signed and 
appealed to the Supreme Court. 


Woo. Blakeney for plarntiff, 
Scarborough & Boyd and Fred fH. Llasty for defendants. 


Crarkson, J. The only question presented by this appeal is whether 
or not the trustees in a deed of trust with power to sell, where the mstru- 
ment itself provides that ‘In exse of sale same shall be by public auction 
for cash” can, in their discretion, require the suecessful and high bidder 
to deposit 25 per cent of his bid in cash at the time and place of sale 
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to show good faith and to guarantee the performance cf his bid in the 
event his bid is not raised within the ten-day period allowed by law 4 
We think not, on account of the statute in this State. 

“Tt is also settled that the laws which subsist at the time and place : 
of the making of a contract, and where it is to be performed, enter into 
and form a part of it, as if they were expressly referred to or mecor- 
porated in its terms, This principle embraces those which affect its 
validity, construction, discharge, and enforcement.” Von Hoffman v. 
City of Quincy, 4 Wall, 5385, Bateman a. Sterrett, 201 N.C., at page 62. 

(, S., 2591, N. C. Code, 1981 (Michic), 1s as follows: “In the fore- 
closure of mortgages or deeds of trust on real estate, or by order of court 
in ‘foreclosure proceedings either in the Superior Court or in actions 
at law, or m the case of the public sale of real estate by an execentor, 
administrator, op adiiaustrator with the will annexed, cr by any person 
by virtue of the power contained in a will, the sale shall not be deemed 
to be closed under ten days. If in ten davs from the date of the sale, 
the sale price is increased ten per ceut where the price does not exceed 
five hundred dollars, and five per cent where the price exeeeds five | 
hundred dollars, and the sume is paid to the ¢lerk of the Superior Court, 
the mortgagee, trustee, exceutor, or person offering the real estate for 
sale shall reopen the sale of said property and advertise the same in 
the same manner as in the first instanee. The clerk may, in his disere- 
tion, require the person making such advance bid to exceute a good and 
sufherent bond in a suffictent amount to guarantee compliance with the 
terms of sale should the person offering the advance bid be declared the 
purchaser at the resale. Where the bid or offer is raised as prescribed 
herein, and the amount paid to the clerk, he shall issue an order to the 
mortgagee or other person and require, him to advertise and resell said 
real estate. It shall only be required to give fifteen Cays uotice of a 
resale. Resales may be had as often as the bid may be raised in com- 
phance with this section. Upon the final sale of real estate, the clerk 
shall issue lis order to the mortgagee or other person, and require him 
to make title to the purchaser. The clerk shall make all such orders as 
may be just and necessary to safeguard the interest of all parties, and 
he shall keep a record which will show in detail the amount of each 
bid, the purchase price, and the final settlement between parties. This 
section shall not apply to the foreclosure of mortgages or deeds of trust 
exceuted prior to April first, nineteen hundred and fifteen.” 

In re Sermon’s Land, 182 N. C., at p. 126-7, speaking to the subject: 
“The section enters and must be allowed controlling effect upon every 
deed of trust or mortgage with power of sale executed since the date 
specified, see White +, Kincaid, 149 N. C., 415, and provides and intends 
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to provide that during the ten days, as stated in the first clause, the 
bidder acquires no interest in the property itself, but he acquires a 
position similar to a bidder at a judicial sale and before confirmation. 
This in our opinion follows not only as the natural meaning of the words 
used, that the sale shall not be deemed closed under ten days, but the 
position is fully confirmed by the further provisions of the law that 
during said ten days the matter is kept open for receipt of increased 
bids, and in case the stipulated increase is made, the property shall be 
readyertised and a sccond sale had. This being clearly the meaning of 
the law and the position of the purchaser. It is the accepted law in this 
State that a bidder at a judicial sale before confirmation acquires no 
interest in the property itself, but his bid is considered only a proposal 
to buy, which the court may accept or reject in its diseretion. In Up- 
church vw Upehureh, 1738 N, C., $8-90, the Court said: ‘His offer is 
considered only a proposition to buy at the price named, the court 
reserving the right to accept or reject the bid’ ” Cherry ¢. Gilliam, 
Mo NaC Vb8*, Dats ty dis Co. 101 NaC. CLT: 

Tn /lagnna v. Mortgage Co., 197 N.C. at p. 186, we find: “The prin- 
ciple upon wlich specific performance of a binding coutract to convey 
land is enforceable, has no appheation to the suecessful bidder at a 
sale under the power contained in a mortgage or deed of trust of lands, 
during the 10-day hmitation prescribed in C. S., 2591, there 1s no bind- 
ing contract of purchase, and the bargain is incomplete. Under the 
provisions of this section, the bidder at the sale during the period of 
ten days acquires 10 interest in the property itself, but only a position 
similar to a bidder at a judicial sale, before confirmation. He is only 
considered as a preferred bidder, luis right depending upon whether there 
is an increased bid and a resale of the land ordered under the provisions 
of the statute.” 

In 3 Jones on Mortgages (8th ed.), part sec. 2407 at p. 930, we find: 
“In fixing the terms of payment for a sale uuder a mortgage or trust 
deed, the mortgagee or trustee is bound to act fairly and with proper 
diseretion. It is usual and proper to require a deposit at the time of 
sale of a reasonable sum to cover the expense of sale, aud insure the 
completion of it by the purchaser. Such a reasonable deposit is forfeited 
to the use of the mortgagee if the purchaser fails to comply with the 
terms of sale, and he cannot recover it back from the mortgagee. If the 
payment of the whole amount of the purchase moucy be arbitrarily re- 
quired at the time of sale, or within an hour’s time after it, against the 
remonstrances of persons in attendance at the sale, the sale will be set 
aside. It must be shown, however, that this requirement had the effect 
of keeping persons present from bidding. A requirement, not of the 
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immediate payment of the entire purchase money, but of a deposit of 
a sum usually large, and not proportioned to the value of the property, 
would have the same effect in invalidating the sale. It is not unreason- 
able to require the payment of five hundred dollars down upon a sale 
under a mortgage for eight thousand dollars, although the advertise- 
ment of the sale did not state that such a payment would be required, 
but did state that the terms of sale would be stated at the time of sale.” 
Redfern v. McGrady, 199 N. C., 128. 

An upset bid under C. §., 2591, “If in ten days from the date of the 
sile, the sale price is increased ten per cent where the price does not 
exceed five hundred dollars, and five per cent where the price exceeds 
five hundred dollars.” 

By analogy a deposit at the sale as is allowed in an upset bid under 
the statute, we think reasonable. In regard to receivers and giving of 
bond in eases of insolvency, see C. S., 860, 861; Ellington v. Currie, 
193 N. C., 610; Woodall v. Bank, 201 'N, eC. 498, 

The courts look with jealousy on the power of sale contained in mort- 
gages and deeds of trust and the provisions are strictly construed. It is 
a matter of common knowledge that money originally loaned is usually 
some 25 to 00 per cent of the value of the property. In these deflated 
times of stress and unemployment, where it takes twice as much labor 
and the product of the soil to equal a dollar in value as compared with 
the value at the time the debt was contracted, it behooves sceurity 
holders to deal gently with the now impoverished real estate and home 
owners. 

At this time we do not think it amiss to quote from what the Supreme 
Court of South Carolina has recently said, speaking through its able, 
learned and humanitarian Chief Justice Kugene S. Blease, The decision 
was filed on 2 December, 1932. Theo. Seminary v. Arnette et al., and is 
as follows: “As to a sale of the mortgaged premises during the present 
great financial depression existing throughout the whole country we 
deem it not out of place for this Court to say that we think it is not only 
within the power of the Cireuit Judge sitting as a Chancellor in Equity 
to take present conditions into cousideration, but that it is right for 
him so to do in fixing the time for the sale. The Court of Equity was 
established for the purpose of giving relief that is equitable, not only 
to plaintiffs, but to defendants in that court. The defendants in mort- 
gage foreclosure cases, especially those whose homes are involved, who 
are without fault of their own, but on account of the ecuntry’s condi- 
tion are unable to meet their obligations, and the infant defendants in 
this cause certainly come within that class, are entitled to much con- 
sideration and such relief as it is proper for equity to give them, just as 
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the plaintiff is entitled to consideration and relief. (See Sou. V'rust 
Co. v. Cudd, 166 8. C., 108, 164 S. E., 428, as to similar expressions 
of this Court.) The fixing of the time of sale of mortgaged premises is 
almost entirely wituim the discretion of the Cireuit Judge, and he may, 
in his decree, fix reasonable conditions. We are confident that the judge 
Who finally fixes the time of sale in this case will take into proper con- 
sideration the rights and circumstances of the defendauts, and that his 
decree, with proper conditions stated therein, will protect those rights.” 
For the reasons given the judgment of the court below is 


Affirmed. 


DIXIE GROCERY COMPANY, INcorporateb, THE FEDERAL LAND BANIS 
Ol COLUMBIA, INcorvoratrep, LIZZ HARTSOL, D. PP. HARTSOL 
AND QO, M. HARTSOL, v. J. W. HOYLE, TRUSTEE AND MRS. D. E. SOR- 
RELIES, CESTUI QUE ‘TRUST, 

(Iiled 25 January, 1955.) 

1. Mortgages G a—sStatute relating to conclusive presumption of pay- 
ment of mortgages after fifteen years is prospective in effect. 

Our statute prescribing that mortgages and deeds of trust on lands 
securing the payment of money shall be conclusively presumed to have 
been paid as against creditors or purchasers for value after fifteen years 
from the date on which the last installment of the debt was due unless 
an atfidavit is filed with the register of deeds showing the unpaid balance, 
ete, is prospective in effect, and the act, being passed in 1923, does not 
aifect a mortgage securing a note dated 6 September, 1911, and maturing 
S September, 1911. Michie’s N. C. Code of 1981, 2594(5). 


2. Limitation of Actions C a—-Provisions that new promise must be 
signed by party to be charged does not apply to payment on debt. 

The provisions of C. S., 416, that no acknowledgment or promise for 
the payment of a note will prevent the running of the statute of limita- 
tions wnless the agreement be in writing und signed by the party to be 
charged, expressly exempts from its operation the effect of the payment of 
principal or interest on the note, and where the record shews that the 
interest on a Inortgage note has been paid to within ten years of the 
institution of an action to restrain the foreclosure of the mortgage, the 
plea of the ten-year statute of limitations is bad, and the mortgagee is 
entitled to foreclosure, nothing else appearing. C. S., 487 (3). 


APPEAL by plaintiffs from Schench, J., at October Term, 1932, of 
Lincotn. Affirmed. 

This is a civil action instituted by plaintiffs to perpetually enjoin 
defendants from exereising the right to foreclose two certain deeds of 
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trust, set out in the record. A jury trial was waived, and it was heard 
hy the court upon an agreed statement of facts. 

The facts stated by defendants in their brief are substantially correct, 
and are as follows: “The two deeds of trust are in the usual form aud 
almost identical except as to dates and amounts secured. Each conveys 
the same 109 acres of land, as security for the several notes under seal. 
The first deed of trust was executed by O. M. Hartsoe and D. P. Hartsoe 
and their wives, 6 September, 1911, to secure a note unde: seal for #500 
due 8 September, 1911. The second deed of trust was executed by the 
same parties, 16 October, 1911, to secure a note under seal for $400, due 
20 October, 1911. The two deeds of trust were executed to J. W. Ilovle. 
trustee for L. W. Hoyle, and the notes were, each, payable to L. W. 
Hoyle. It is admitted that I. W. Hoyle is dead and that Iis duly 
qualified administrator transferred and assigned the two notes to de- 
fendant, Mrs. D. E. Sorrells, who has sinee been the legal owner and 
holder of the notes. It is admitted that the annual interest has beeu 
paid on each of the two notes, by the makers, up to 20 October, 1929, 
and 7 October, 1929, respectively. The answer admits thet on 8 Decem- 
ber, 1922, D. P. and O. M. Hartsoe, who had previously held the 109 
acres, conveyed as security for the payment of the Ioyle notes, made 
division of the land between themselves and that each executed division 
deeds to the other for the one-half of said land. On 11 April, 1923, 
thereafter, D. P. Hartsoe executed a deed of trust on lus half to the 
First Carolina Joint Stoek Land Bank of Columbia, wiich was fore- 
closed on 8 February, 1932, and the defendant, Dixie Grocery Company, 
was the purchaser and took deed therefor. On 31 August, 1929, O. M. 
Hartsoe executed a mortgage on lis half to the Federal Land Bank of 
Columbia, to secure a loan of $1,000, which is still outstanding. It is 
admitted that neither the affidavit was registered, uor the marginal 
entries made on the record of the two deeds of trust, prior to the expira- 
tion of fifteen years from the maturity of the Hoyle notes, as provided 
for in C.§., 2594(5). All of the conveyances referred to asove were duly 
registered.” 

After the defendant, Mrs. D. E. Sorrells, was made party defendant, 
the Federal Land Bank of Columbia filed an amended complaint. The 
Dixie Grocery Company and D. P. and O. M. Hartsoe adopted the 
amended complaint. The following is in the amended coraplaint: “The 
Federal Land Bank of Columbia, Incorporated, hereby pleads the statute 
of limitations in such cases made and provided for, to wt, section 487, 
subsection 8, and section 2589 of the Consolidated Statutes of North 
Carolina, respectively, in bar of any right to make such application, 
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order or direction to the said John W. Llovle, trustee as aforesaid, or his 
successors in trust as the said defendant, Mrs. Dora E, Sorrells, her 
heirs, assigns, administrators, executors, agents, servants, representa- 
tives or attorneys, may claim,” 

On the record the following facts are admitted: “That the foregoing 
entries of payments (set out in the record) were, on 25 January, 1932, 
entered upon the record of said deed of trust in Book 108, page 5, 1m the 
ofice of the register of deeds of Lineoln County, together with the fol- 
lowing additional entry: “The principal of $500, together with interest 
thereon from 20 October, 1929, to date, is now due and payable on the 
note secured by this deed of trust” Signed: Mrs. D. IE. Sorrells, assignee 
ot M. IL. Tfovle, adnumistrator of L. W. Hoyle, deceased, witness: W. H. 
Boring, register of deeds. That the foregoing entries of payments (set 
out in the record) were on 20 January, 1952, entered upon the record 
of said deed of trust in Book 108, page 8, in the ofhce of register of 
deeds of Lincoln County, together with the following additional entry: 
‘The principal of $400, together with iiterest thereon from 7 October, 
1929, te date, is now due and payable on the note seeured by this deed 
of trust. Signed: Mrs, DD. £. Sorrells, assignee of M. TT. Hoyle, ad- 
ministrator of LL. W. Tfovle, deceased; witness W. WH. Boring, register 
of deeds.” 

[pon these facts, the court was of the opinion that the plaintiffs 
were uot entitled to the rehef sought, and further that the defendants 
were entitled to the relief demanded in their cross-action, and entered 
the judgement, as it appears in the record, from which plaintiffs made 
nmnerous exeeptions and assiguinents of error and appealed to the 
Supreme Court. 


We fl. Childs and W. A. Denny for Federal Land Bank of Columbia, 
Incorporated, 

Kemp P. Nivon for Dixie Grocery Company, Incorporated, D. LP. 
Hartsoe and O, AM. Hartsoe, plaintiffs. 

Noa. Roper and ALL. Quichkel for defendants, 


Crarkson, Jd. The questions mvolyved: Does the act of the General 
Assembly, Publre Laws of 1923, chap. 192, sec. 1; N. C. Code, 1931 
(Michie), see, 2594(5), conclusively presume the payment of the two 
notes in question of date 6 September, 1911, maturity date 8 September, 
1911; and the note dated 16 October, 1911, maturity date 20 October, 
1911, when the holder of the said notes did not comply with the pro- 
visions of the aforesaid act prior to 25 January, 1932, being the date 
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agreed upon as the time when the marginal records in the office of the 
register of deeds, Lincoln County, North Carolina, showing the interest 
payment, ete., as set out in the agreed statement of facts im this case‘ 
We think not from the facts and circumstances of this case. 

The pertinent part of the statute to be considered is see, 2594(5) 
supra, which in part is as follows: “The conditions of every mortgage, 
deed of trust, or other instrument securing the payment of money shall 
be conclusively presumed to have been complied with or the debts secured 
thereby paid as against creditors or purchasers for a valuable eonsidera- 
tion from the trustor, mortgagor, or grantor, from and after the expira- 
tion of fifteen years from the date when the conditions of such instru- 
ment by the terms thereof are due to have been comolied with, or the 
maturity of the last instalhuent of debt or interest secured thereby, 
unless the holder of the indebtedness secured by such instrument or 
party secured by any proviston thereof shall file an afidavit with the 
register of deeds of the county where such instrument is registered, in 
Which shall be specifically stated the amount of debt unpaid, which is 
secured by said instrument, or in what respect any other condition 
thereof shall not-have been complied with,” ete. 

“The conclusive presumption of the payment of a debt seeured by 
nortgage, cte., after fifteen vears, as against crediters, or purchasers 
(Public Laws, 1928, chap. 192), is prospective in its effect. Constitu- 
tlonrot GO. Oy alt sce. 10.” dhichs vo hcarney, 180 No C.. B16) Core 
poration Commission v. R. B., 185 N. C., 485; .tnadrews xv. Masons. 
189 N. C., at p. 702; Commissioners ve. Blue, 190 N. C., at p. 645; 
Humphrey v. Stephens, 191 N. C., at p. 1053 Overman v. Casualty Co., 
193 N. C., at pp. 92-93. 

The plaintiffs contend that the ten-year statute of limitations is ap- 
plicable. We cannot so hold. 

C. S., 437, within 10 years an action “(3) For the foreclosure of a 
mortgage, or deed in trust for creditors with a powcr of sale, of real 
property, where the mortgagor or grantor has been in possession of the 
property, within ten years after the forfeiture of the mortgage, or after 
the power of sale became absolute, or within ten years after the laxt 
payment on the same.” (Itahes ours.) 

In Humphrey v. Slephens, supra, citing numerous authorities, at pp. 
104-5, we find: “If a mortgage is a mere incident to the debt which it is 
given to secure, it necessarily follows that it Hves as long as the debt, 
aud that it may be foreclosed so long as an action upon the debt is not 
barred by the statute of limitations. Wenzel v. Hinton, 182 N. C., 660. 

. . In Hicks vr. Kearney, 189 N. C., 316, it is held: The conclusive 
presumption of the payment of a debt secured by mortgage, ete., after 
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fifteen years, as against creditors or purchasers (Publie Laws, 192: 
chap. 192) is prospective in its effect. Const. of U. S., Art. T, see. 10; 
Const. of N. C., Art. I, see. £7. It would seem that the Lepiclatunk 1 
passing the above statute, construed the decisions of this State as we 
do in this ease, and have provided a method to quict mortgages and Hens 
of long standing. The DOPE SEC OLONS the debt. The debt here 1s not 
barred nor is the mortgage.’ 

CL S., 2589, 1s discussed in the flumphrey cause, supra. 

In & oe son v. Matthews, 200 N. C., at p. 245, speaking to the sub- 
jeet, we find: “Indeed, the trial judge instructed the jury that C. & 
2594, did uet apply. Phis ruling was correct. flicks e. Aearney, Psi 
N. C., 816, 127 8. E., 205. That decision declares the law to be that 
C.S., 2594, subsection 5, has no appheation to a mortgage given prior to 
the passage of that statute nor does it wipe out a vahd debt existing 
at the time the statute took eifect.” 

C.S., 416, is as follows: “No acknowledgment or promise is evidence 
of a new or continuing contract, from which the statute of limitations 
run, unless it 1s contained in some writing signed by the party to be 
charged thereby; but this section does not alter the effeel of any payment 
of praveipal ov interest.” (Italies ours.) 

“Tt is true that it is well settled in this State that a payment by the 
principal on a note before the bar of the statute operates as a renewal 
of the debt as to himsclf and also as to the surety on the note.” /fouser r. 
Fayssoux, 168 N, C., at p. 8-45 Dillard v. Mercantile Co,, 190 N.C. 
228, 

In Green ve. Greensboro College, 883 N.C. at p. 464, we find: “Upon 
a full and careful review, we are of opinion and so declare that the pay- 
ments of interest on the uote, before it was barred by lapse of time. 
arrested the operation of the statute as to all the makers, sureties as 
well as principal, and it commenced again to run only from the day 
when the last payment was made.” WeDonald v. Dickson, 8ST N.C. at 
p. 406; Wood + Barber, 90 N. C., at p. 80; Woore r. Goodwin, 109 
N.C., 218; LeDuc v. Butler, 112 N. C., +61. 

The record discloses that the aunual interest has been paid on each 
of the two notes up to 20 October, 1929, and 7 October, 1929. N.C. 
Code, 1981 (Michie), see. 2504(5), is not appheable to the facts and 
circumstances of this case. For the reasons given the judgment is 


Affirmed. 
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1D. M. CARPENTER ET aL. v. TOWN OF MAIDEN anp P. L. KEENER. 
TAX COLLECTOR. 


(Filed 25 January, 19388.) 


1. Municipal Corporations G c—Abutting owners held liable for entire 
cost of improvements under the terms of their petition. 


Where the owners of land abutting upon a certain street in an incorpo- 
rated town petition the town to improve the street under the provisions 
of C. 8. 2710(1). and set forth in the petition that the owners on each 
side of the strect be assessed one-half of the cost of the improvements, 
and the assessment roll is accordingly made up and the full amount of 
the cost of the improvements assessed against the abutting owners, one- 
haif upon the lots on each side of the street in accordance with the 
front foctage, and no objection is made thereto by the abutting owners 
after notice until the town threatens sale of the lots for the assessment 
liens: Held, under the terms of the petition, recognized and acquiesced 
in by the parties, the abutting owners were liable for the full amount 
of the cost of the improvements and they cannot successfully claim that 
the town was liable for a proportionate part of the cost. 

2. Contracts B a—Construction given contract by the parties will ordi- 
narily be followed by the courts. 

The terms of a petition of owners of abutting lands for the improve- 
mont by the town of its street, C. S., 2710(1), is, when favorably acted 
upon, in the nature of a contract, and the interpretation placed on the 
petition by the parties before disagreement thereunde:, as evidenced by 
their acts and conduct, will ordinarily be followed by the courts. 


APPEAL by plaintiffs from WeHlroy, J.. at April Term, 1932, of 
Carawsa. Affirmed, 

The material facts for the decision of this controversy are the fol- 
lowing: 

It was admitted upon the hearing, both by counsel for the plaintiffs 
and counsel for the defendants, that the town of Maiden is a munici- 
pahity with such powers as are set forth in the pleadings, that the peti- 
tion for certain improvements in the town prepared and signed, as 
shown by the record of this petition, was filed with the board of alder- 
men, or town commissioners; that, during the years 1922 and 1928, the 
permanent Improvements along said Main Street in Maiden were made, 
as alleged and set out in the pleadings; that subsequently, the municipal 
authorities sent out statements to the property owners along Main Street, 
including among others, the plaintiffs in this action, calling upon them 
for the payment of the entire cost of the street improvements made 
by the municipal authorities, exclusive of those at street intersections, 
which payments have not been made by the plaintiffs, and that the 
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only question preseuted to the court In order to pass upon the motion of 
the plaintiffs for a continuance of the restraining order was whether 
or not the ability of the property of the respeetive plaintiffs was for 
the payment of one-half of the total cost (less the street tntersections ), 
of the improvements made by the town—-the other half thereot to be paid 
by the municipality at large, or the hability of the plaintiffs’ property 
was for the entire cost of such tmprovements prorated upon a front foot 
basis against the property of the plaintiffs and others abutting upon said 
street. 

After hearing the argument and considering the questions involved, 
the vourt reached and announced the conclusion as follows: ‘That. 
upon the face of the petition and the proper legal consideration thereof. 
in the opinion of the court, the mmucipal authorities of the town of 
Maiden had the right to assess the entire cost of the strect Improvements 
referred to hereimbetore against the abutting property on either side of 
that part of Main Street, whieh was improved.” 

Plaintiffs excepted and assigned error to the conelusion of law made 
by the court below. 

The court below signed order or judgment dissolving the restraining 
order theretofore grauted. The plaintiffs assigned error to the order or 
judgment as signed and appealed to the Supreme Court. 


BE. B. Cline for plaintiffs. 
L. F. Klutz for defendants. 


Crarnxson, J. There are other questious presented on this appeal but 
to determine the controversy one question only is sufficient to be eon- 
sidered: Was the court below correct in holding that the defendant, 
town of Maiden, had, wider the petition filed with the town commis- 
sioners in this ease, the right to assess against the abutting properties 
the entire cost of the work (exclusive of cost of intersections, ete., set 
forth in C. S., 2710(1) done by the municipality instead of one-half 
thereof? We think so. 

C.S8., 27101), 1s as follows: “One-half of the total cost of a strect 
or sidewalk improvement made by a municipality, exclusive of so much 
of the cost as 1s incurred at street intersections aud the share of rail- 
roads or street railways, shall be specially assessed upon the lots and 
parcels of land abutting directly on the improvements, according to the 
extent of their respective frontage thereon by an equal rate per foot of 
such frontage, unless the petition for such street or sidewalk improve- 
meut shall request that a larger proportion of such cost, specified in the 
petition, be so assessed, in which case such larger proportion shall be so 
assessed, and the remainder of such cost shall be borne by the munici- 
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pality at large; but no assessment for street and sidewalks shall be made 
against abutting property on any such street or sidewalk until said street 
or sidewalk has been definitely laid out.and the boundaries of the same 
definitely fixed.” Laws, 1915, chap. 56, sec. 8; 1919, chap. 86. 

The part of the petition signed by plaintiffs germane is as follows: 
“The undersigned petitioners respectfully request thet one-half of the 
total cost of the street improvements, exclusive of that at street inter- 
sections and exclusive of that borne by the State Higaway Commission 
be especially assessed against the abutting property on each side of 
the streets to be improved.” 

The language of the statute and petition is clear that one-half of the 
total cost of the street improvements (exclusive of that at street inter- 
sections and exclusive of that borne by the State Highway Commission) 
be especially assessed against the abutting property on each side of the 
streets to be improved. 

In Mount Olive v. R. R., 188 N. C., at p. 334, the statute has been 
construed: “The above section 1s taken from Laws, 1915, chap. 56, sec. 
S, with the exception that the Consolidated Statutes has added ‘one-half 
on abutting property, and the latter part of the section commencing 
with ‘but no,’ ete. (Laws, 1919, chap. 86.) The clear interpretation of 
the act, we think, means what its language says—that one-half of the 
total cost of the street improvements shall be assessed upon the parcel 
of land abutting directly on the improvement, according to the extent 
of the respective frontage thereon. Section 2703 defines what ‘frontage’ 
means: ‘Frontage, when used in reference to a lot or parcel of land 
abutting directly on a local improvement, means that side or limit of 
the lot or parecl of land which abuts directly on the improvement.’ ” 

The petition goes even further than the statute “on each side of the 
streets to be improved.” Hilliard v. Asheville, 118 N. C., 845; Morris rv. 
Hendersonetile, 168 N. C., 401; Felmet «. Canton, 177 N. C., 52; 
MeClester v. China Grove, 196 N. C., 301. 

The record discloses that the plaintiffs recognized the above construc- 
tion of the statute and petition. .\ffdavits from two parties undenied 
by plaintiff D. M. Carpenter, is as follows: “About ‘our years ago we 
heard D. M. Carpenter, one of the above plaintiffs, say that we will have 
to raise the money some way to pay same. He did not make any protest 
regarding the amount of street assessment, or raise ary objection to the 
assessnient In any way; he did not question the amoun: of any statement 
that had been mailed to him or to any one else concerning the street 
improvements. We never heard of his raising any objections to the 
amount of street assessments charged to the different cwners until about 
the time the town officials had advertised that if the assessments, were 
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not paid they were going to advertise the property along said street. 
This was the first time we heard any objection from him or any of the 
other plaintiffs, or for that matter, from anybody.” 

Affidavit of one party: “D. M. Carpenter made payments on street 
assessment in front of the Reformed Church without any protest.” 

Another affidavit by the mayor of the town of Maiden undenied: 
“The remaining five plaintiffs made payments on their improvements 
mvolved im the above entitled proceedings as follows (setting same 
forth). That said paymeuts were made without protest and with no 
objections whatever to the amount assessed and this long after they 
had each received notices telling them the amount of their street assess- 
ments and too, long after they had been notified to appear and make 
any objections or exceptions that they might want to make to the assess- 
ment roll. No protest or objection of any kind was made bv either of 
these plaintiffs or by anyone else for about eight years after the assess- 
ment roll was duly adopted by the board of aldermen according to law 
and after due advertisement and due notice given in accordance with 
law.” 

In Cole rv. Fibre Co., 200 N. C., at p. 487, citing numerous authoritics 
the following sound principle is laid down: “The general rule is, that 
where, from the language employed in a contract, a question of doubtful 
meaning arises, and it appears that the parties themselves have inter- 
preted their coutract, practically or otherwise, the courts will ordinarily 
follow such interpretation, for it is to be presumed that the parties to a 
contract know best what was meant by its terms, and are least Hable to 
be mistaken as to its purpose and intent... . ‘Parties are far less 
hable to have becn mistaken as to the meaning of their contract during 
the period while harmonious and practical construction reflects that 
intention, than they are when subsequent differences have impelled 
them to resort to law, and one of them then seeks a construction at vari- 
ance with the practical construction they have placed upon it of what 
was Intended by its provisions.” 6 R. C. L., 858. This principle is also 
set forth In re Assessment against R. R., 196 N. C., 756. 

We cannot follow the contention of the plaintiffs’ attorney in this 
case, long a Superior Court judge and an ornament to the bench, but his 
philosophy of government set forth in his brief is worth preserving: 
‘All our lawbooks teach us that municipal corporations are created for 
the purpose of exercising a variety of political rights, according to the 
design of its institution or the powers conferred upon it; created at 
the request or with the consent of their members, and for the promotion 
of their convenience and welfare. One says that ‘a city governed by an 
aristocracy, whether of birth or wealth, though it may be splendidly 
adorned with all that wealth and taste can afford, will still lack the 
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virility and independence that can only be secured by the active interest 
of the governed in the government. It will contain the seeds of decay, 
that will ultimately cause the decadence of civie spirit and the conse- 
quent degradation of its citizens.” May we add that a city governed 
by men who have aristocracy of character is the goal. For the reasons 
given the judgment of the court below is 


Affirmed. 


MRS. GEORGE M. CORE vy. W. T. McCOY AND COMPANY, I. A, CULP 
AND S. I. CULP, Trapina as CULP BROTHERS, ann ED MELLON 
COMPANY. 

(Filed 25 January, 19338.) 


Attachment J be—Attaching creditor held not liable to third person for 
wrongful attachment under facts of this case. 

Where a writ of attachment is issued against the property of a non- 
resident stored in a warchouse, and certain furniture of the nonresident’s 
mother, also stored in the warehouse in his name, is seized and sold by the 
officers, the mother may not recover the value of the furniture in an 
uetion against the attaching creditor where there is no evidence that the 
creditor was present or participated in the sale, or that he had knowledge 
of the mother’s claim or received the proceeds of the sale with knowledge 
of the wrongful act of the officers. 


APPEAL by defendants W. T. McCoy and Company and Culp Brothers 
from Schench, J., at February Term, 1982, of Mreckrensere. Reversed. 

The plaintiff alleged that she was the owner of certain personal prop- 
ertv; that prior to July, 1980, she had lived in Charlotte with her 
married son V. R. Core; that her property had been in his home; that 
she and her son had left the city; that in storing his personal property 
in a warehouse her son had stored hers also in his name; that the defend- 
ants had levied an attachment against his property and had sold hers; 
that the defendants had converted her property and that she was en- 
titled to recover its market value. 

The defendants filed answers and as to the two appealing defendants 
the jury returned the following verdict: 

1. Was the plaintiff, Mrs. George M. Core, on 29 July, 1980, the 
owner of the furniture described in the complaint? Answer: Yes. 

2. Did the defendant, W. T. MeCov and Company, convert, or cause 
to be converted to its own use any part of said furniture? Answer: Yes. 

3. If so, what was the value of the property so converted by the said 
defendant, W. T. MeCov and Company at the time of such conversion ? 
Answer: $449.69. 
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4. Was the negligence of Mrs. George M. Core the proximate cause 
of the conversion of her said furniture by the said defendant, W. T. 
MeCov and Company, as alleged in the answer? Answer: No. 

2 

1. Was the plaiatiff, Mrs. George M. Core, on 29 July, 1930, the 
owner of the furniture described in the complaint? Answer: Yes. 

2. Pid the dcfendants, F. A. and T. 1. Culp, trading as Culp Brothers, 
convert or cause to be converted to their own use any part of said furni- 
ture? Answer: Yes. 

3. If so, what was the value of the property as converted by said 
defendants, F. A. and 8S. L. Culp, trading as Culp Brothers, at the time 
of such conversion? Answer: $113.84. 

4. Was the negligence of Mrs. George M. Core the proximate cause 
of the conversion of her said furniture by the said defendants, F. A. and 
T. LL. Culp, trading as Culp Brothers, as alleged in the answer: Answer: 
NO. 

Judgement against all the defendants, from which MeCoy and Coi- 
pauv and Culp Brothers appealed upon assigned error. 


Bridges & Orr for appellants. 
J. Louis Carter and. Thaddeus A. Adams for appellee. 


Per Curram. The plaintiff, living temporarily with her son, V. R. 
Core, went on a visit to her brother in West Virginia on 1 February, 
1930. She left her furniture in her son’s house in Charlotte. On 3 May, 
1930, he left Charlotte and went to Chicago. He had become indebted to 
MeCoy and Company in the sum of $129.15, to Culp Brothers in the 
sum of $32.70, and to Ed Mellon Company in the sum of $87.50. Before 
going to Chicago he stored his furniture and the plaintiffs in a ware- 
house and signed a storage contract in his own name. The defendants 
caused warrants of attachment to be issued against the property of V. R. 
Core, but not against the property of the plaintiff, 

The appellants moyed for judgment of nonsuit. They say that the 
plaintifi’s allegations are not sustained by the evidence; that the ap- 
pellants did not cause the officers to levy the attachment on the plain- 
tiff’s property; and that an attaching creditor who does not direct 
or assist the officer or otherwise aid him in committing a trespass is 
not liable in damages to a stranger or third party whose property is 
wrongfully sold. 

In our opiion the motion for nonswit should have been granted. 
The officer who sold the property 1s not a party to the action and the 
question of his liability is not before us. Tatham v. DeHart, 183 N. C., 
657; Gay v. Mitchell, 146 N. C., 509. In declining the defendants’ mo- 
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tion his Honor probably had in mind the case of Flowers rv. Spears. 
190 N. C., 747; but it will be seen by reference to the vecord in that 
ase that the sheriff had been notified a short time after the warrant 
of attachment had been issued that the attached property was owned 
by the plaintiff, and that the court instructed the jury in reference to a 
sale by all the defendants, not by the sheriff alone. In the present case 
we find no evidence that the officer or the defendants had any notice, 
actual or coustructive, of the plaintiff’s claim, or that the defendants 
received any part of the proceeds of the sale with knowledge that any 
person other than the defendant had or claimed an interest in the prop- 
erty attached or that defendants with knowledge of the wrong ratified 
the officer’s act. 

The controlling principle has been stated as follows: “While an at- 
taehing creditor may be held Hable, jointly with the levying officer and 
independently of any bond, for a wrongful seizure, under the attachment, 
of property of a person other than defendant in attachment, such Habil- 
ity 1s confined to cases in which he counseled, directed, 0: consented to 
the illegal act of the levying officer, or, knowing that the acts of the 
offeer were wrongful or irregular, adopted, ratified, or confirmed them; 
and for a wrongful seizure with which the attaching ercditor was not 
so connected he cannot be held lable, but the injured person must seck 
his redress solely against the levying officer and the sureties on his bond.” 
6 C. J., 416, sec. 966. 

It is not contended that the evidence makes.a case of inalicions prose- 
cution or abuse of process. Wright r. Harris, 160 N. C., 548: Mahoney 
ve. Tyler, 186 N. C., 40. Judgment 

Reversed. 


3 


HW. C, TUCKER anv J. C. GAMBILL, TraDIng anp Doing BusINeEss UNDER 
THE STYLE AND FIRM NAME OF TUCKER AND GAMBILL, v. THE BANK 
Ol ASHE, LrQuipaTIng AGENT FOR THE PEOPLES BANK AND TRUST 
COMPANY, ET AL. 
(Filed 25 January, 1988. 


Judgments F b—Judgment in this case held ambiguous and not supported 
by the record and a new trial is awarded. 

Where a judgment is ambiguous resort may be had tc the pleadings 
and record to ascertain its meaning, but when it remains ambiguous and 
not supported by the record when thus considered a new trial will be 
awarded. 


AppEAL by defendants from Stach, J., and a jury, at July Term, 1932, 
of AsHe. New trial. 
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The following judgment was rendered in the court below: 

“This cause coming on to be heard before his Honor, A. M. Stack, 
judge presiding, and a jury, upon the pleadings, evidence, and the fol- 
lowing Issues: 

“41, Did the plaimitiffs, Tucker and Gambill on said 27 May, 1925, pay 
to said Peoples Bank and Trust Company $2,972 to be credited on a 
*1,970 note and a $1,300 note due said bank by the plaintiffs, then held 
as collateral by the Bank of Bristol or some other bank, as alleged? 2. 
Were the two notes in question of $1,970 and of $1,300 given in renewal 
or exchange for the two notes named in the issue above? 8. In what 
sunount are plaintiffs now indebted to the Peoples Bank and Trust Com- 
pany on said twe last named notes? 

“And the jury having answered the first issue yes and the second 
issue yes and the third issue “$478.00 with interest from 27 May, 1925, 
until paid’; aud it appearing to the court that there is another suit in 
this court brought by the Bank of Ashe, hquidating agent for the Peoples 
Bank and Trust Company, against Tucker and Gambill, for the reeovery 
of the amount due on the renewals of the two notes; one for $1,970 and 
one for $1,300 described in the second issue, 

“Tt is therefore, upon motion of C. W. Higgins, attorney for the plain- 
tiffs in this cause, considered and adjudged that the amount due by the 
plaintiffs to the Peoples Bank and Trust Company ou the two notes set 
out in the second issue was $478.00 on 27 May, 1925. It is therefore 
considered and adjudged by the court that the Bank of Ashe, liquidating 
agent of the Peoples Bank and Trust Company, recover of Tucker and 
Gambill the sum of $478.00 with interest on the same from 27 May, 
1925, less any payments made by them on the two notes referred to or 
the renewal thereof. Credits by interest or otherwise to be allowed. 
It is further adjudged that the defendant pay the cost of this action, 
to be taxed by the clerk.” 

The defendants excepted and assigned error to the judgment as signed 
and appealed to the Supreme Court. 


('. W. Higgins and R. F. Crouse for plaintiffs. 
T. C. Bowie, Lra T. Johnston and W. B, Austin for defendants, 


Per Curtam. There are many exceptions and assignments of error 
meade by defendants that we think unnecessary to consider. 

We have read the record and the briefs of the litigants with care. 
From the record in this Court the judgment is ambiguous and not 
supported by the record. Defendants agreed to nothing and stood on 
their legal rights which they had a right to do. 
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In Vol. 1, 2d ed., Black on Judgmeuts, part section 128 pp. 179-180, 
speaking to the subject we find: “The rule for the construction of 
ambiguous judgments is clearly stated by the Supreme Court of Kansas 
in the following language: ‘Wherever the entry of a judgment is so 
obscure as not to clearly express the exact determination of the court, 
reference may be had to the pleadings and the other proceedings; and 
if, with the light thus thrown upon such entry, its obscurity is dis- 
pelled and its intended signification made apparent, the judgment will 
be upheld and carried into effect in the same manner as though its 
meaning and intent were made clear and manifest by its own terms.’ 
This rule also apples to decrees in equity. The meaning and effect of a 
decree may, In case of doubt, be ascertained by reference to the bill and 
other proceedings, particularly when these are referred to in the decree 
itself. .And for this purpose, recourse may be had to duly attested stipu- 
lations between the parties. But where a judgment refers to the findings 
for certain data, and the findings do not contain the data, but refer 
again to the pleadings, which are also uncertain, the judgment will be 
reversed for uncertainty.” 

In Southerland v. Crump, 199 N. C., at p. 113, “With respect to a 
disputed question of fact we can know judicially only what the record 
discloses.” For the reasons stated above there’ must be a 

New trial. 


FRED L. EVERSOLE vy. R. E. SPRINKLE, 


(Filed 25 January, 1938.) 
Negligence D c— 
Where the evidence on the question of contributory negligence is con- 
flicting a motion as of nonsuit is improvidently granted. 


APPEAL by plaintiff from AJoore, J., at August Term, 1932, of 
Yancey. New trial. 


Charles Hutchins for plaintiff. 
Johnson, Smathers & Rollins for defendant. 


Per Curtam. The plaintiff brought suit against the defendant to re- 
cover damages for personal injury caused by the alleged negligence 
of the defendant. The material allegations are substantially these: The 
plaintiff while driving a Ford truck on Little Rock Creek Highway 
near Bakersville met several larger trucks operated by the defendant, 
which were loaded with wood. These trucks occupied a part of the 
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highway to which the plaintiff was entitled under the law, leaving a 
narrow space for the passage of the Ford truck. 

The plaintiff contended that if he had stopped his truck a collision 
would have occurred and that when he turned to the right, the embank- 
ment gave away and his ear rolled down the side of the mountain. His 
Injury was not denied. 

At the close of the plaintiff’s evidence the court dismissed the action 
as jn case of nonsuit. The judgment was based apparently on the con- 
tributory negligence of the plaintiff; it was conceded that there was 
evidence tending to establish the neghgence of the defendant. 

We deem it unnecessary to analyze the forty-three pages of testimony. 
A part of it unquestionably tends to show the plaintiff’s contributory 
neghgence, and a part to prove the exercise of due care. Under these 
circumstances the issue of contributory negligence was a mattcr for the 
jury to determine, For this reason the plaintiff is entitled to a 

New trial. 


STATIC OF NORTH CAROLINA oN RELATION OF THE COMMISSIONER OF 
REVENUTE vy. BROWN REALTY COMPANY, . 


(Filed 25 January, 1988.) 
Appeal and Error J c-—-It will be assumed that judgment is supported by 
necessary facts in absence of findings of fact ov request therefor. 


Where no facts are found by the trial court, and no request is made 
therefor by the appellant, it will be assumed, in an action involving the 
appellant's right to a refund on income taxes paid to the Commissioner 
of Revenue, that the judgment is supported by the essential facts, and 
it will be affirmed on appeal. 


APPEAL by defendant from Sins, J., at June Term, 1932, of Buy- 
COMBE. .\ffirmed. 


John dl. Cathey and Isabel Cathey for appellant. 
Attorney-General Brummitt and Assistant Attorney-General Seawell 
for appellee, 


Per Curtam. The defendant filed a petition before the State Depart- 
ent of Revenue for a revision of its income tax assessment for the in- 
come year of 1925, and for a refund of taxes claimed to have been paid 
in exeess of the amount actually due. 

For the income tax year of 1925 the defendant made its income tax 
return to R. A. Doughton, Commissioner of Revenue, and upon this 
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return the income tax was assessed and a part of it was paid. Sometime 
afterwards the defendant was allowed a refund of taxes from the Federal 
Government based upon certain collections and changes, as will appear 
by reference to pages 21-25 of the case on appeal. 

The defendant reported this refund to the State Department of Reve- 
nue as required by law and the Revenue Commissioner made a reéxamina- 
tion of the tax returns and refunded to the defendant the sum of $1,000. 
The defendant contends that this payment is not a bar to a further hear- 
ing of its claim for a refund, while the Commissioner insists that the 
payment was intended to be final. The controversy seems to depend on 
the question whether section 502 of the Revenue Act makes it mandatory 
upon the Commissioner to adopt the correction made in the Federal 
income tax report and assessment. The material part cf section 502 
is as follows: “The Commissioner shall thereupon proceed to determine, 
from such evidence as he may have brought to his attention or shall 
otherwise acquire, the correct net income of such taxpayer for the fiscal 
or calendar year, and if there shall be any additional tax due from such 
taxpayer the same shall be assessed and collected, and if there shall have 
been an overpayment of the tax, the said Commissioner shall, within 30 
days after the final determination of the net income of such taxpayer, 
refund the amount of such excess.” 

The trial court adjudged that the plaintiff is not entitled to recover 
any sum whatever in refund of any taxes heretofore paic to the State 
Revenue Department. 

The court found no facts, but in the absence of the request to this 
cffect by the appellant, we must assume that the judgment is based 
upon such facts as are essential to support it. We think the judgment 
is free from error and that it should be 

Affirmed. 


CASES 


ARGUED AND DETERMINED 


SUPREME COURT 
NORTH CAROLINA 
aie adi 


SPRING TERM, 1933 


FARMERS BANK AND TRUST COMPANY vy. H. W. REDWINE, JOE RED- 
WINE, VIRGINIA REDWINE anp SAM REDWINE. 


(Filed 8 February, 1983.) 


1. Limitation of Actions A a—Where action to recover penalty for usury 
is barred such penalty may not be set up in counterclaim. 


C. 8., 442, subsection 2 bars an action to recover the penalty for usury 
after the expiration of two years, and where more than two years has 
elapsed from the payment of alleged usury until the institution of an 
action on the debt alleged to have been tainted with usury, the defend- 
ant’s counterclaim for twice the amount of usury charged is barred. 


2. Same—Amendment limiting time for forfeiture of interest for usury 
is prospective in effect. 

The amendment to C. 8., 442 by chapter 231, Public Laws of 1931, 
barring the forfeiture of all interest for usury after the lapse of two 
years, is prospective in effect, and does not apply to a forfeiture of 
interest for usury when such forfeiture occurred prior to the enactment 
of the amendment. If the statute did affect forfeitures incurred prior 
to its enactment the defendant would have a reasonable time in which to 
maintain such forfeitures, 


3. Usury A b—Plaintiff held entitled to principal amount of note sued 
¢on without interest. 


Defendant executed a note to the plaintiff, which note was renewed 
from time to time, usurious interest being charged and voluntarily paid 
upon the renewals. The plaintiff brought suit on the last renewal note 
more than two years after the charge of usurious interest: Held, although 
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the defendant's counterclaim for the penalty for usury was barred by 
C, S.. 442. subsection 2. the defendant was entitled to a forfeiture of the 
interest under C. S.. 2806. but was not entitled to have the umount of 
interest paid applied on the principal of the note, and the plaintiff was 
eltitled to recover the amount of the note sued on without interest. 


ApPEAL by plaintiff from Harding, J., at May Term, 1932, of Unron. 
Modified aud affirmed. 


This is an action on a note which is in words and figures as follows: 


“SISTIOS, Monroe, N. C., 1 November, 1929. 

1 November, 1930, after date, for value received we, or either of us, 
promise to pay to the order of Farmers Bank and T:ust Company, 
Monroe, N. C., four hundred eighty-seven and 58/100 dollars, nego- 
tiable and payable without offset, at Farmers Bank ard Trust Com- 
pany, Afonroe, N. C., with interest after maturity at the rate of six 
per cent per annum until paid. The drawers and encorsers and all 
sureties hereto severally waive presentment for payment, protest, or 
notice of protest, and nonpayment of this note, and all defenses on the 
ground of any extension of the time of its payment that may be given 
by the holder or holders to them or either of them. 

Witness our hands and seals. H. W. Redwine. (Seal.) 


TP. O. Waxhaw, N. C. No. 8369. Due 11/1/30.” 


On the back of the note appear the following names, in writing: “Joe 
Redwine, Virginia Redwine, Sam Redwine.” 

In their answer, the defendants admit the execution and endorse- 
ment by them of the note sued on, as alleged in the complaint; they 
do not deny that the plaintiff is the holder of the note, nor do they 
allege that said note has been paid. 

The defendants allege in their answer that on or about 1 April, 1926, 
the plaintiff loaned to the defendants a sum of money, and that in 
consideration of said loan, the defendants executed and cndorsed a note 
payable to the plaintiff for the amount of said loan. They allege that 
from time to time the defendants executed and endorsed other notes in 
successive renewal of said original note, and that the note sued on in 
this action is the last of such renewal notes. 

The defendants further allege in their answer that from time to time, 
us the successive renewal notes became due according to their tenor, the 
plaintiff before renewing the same, knowingly took, received, reserved 
and charged interest on said loan at a greater rate than six per cent 
per annum, to wit: at the rate of eight per cent. They allege that by 
virtue of the provisions of C. S., 2306, all interest on said loan was 
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forfeited, and that defendants are now entitled to recover of the plain- 
tiff, as the statutory penalty for taking, receiving and reserving such 
usurious interest, twice the amount of the interest paid to plaintiff 
by the defendants. They further allege that the amount of such usurious 
interest paid by them to the plaintiff, to wit: $215.58, should be applied 
us a payment on the principal of the note sued on in this action. 

The defendants plead as counterclaim in this action, (1) the amount 
of usurious interest paid by defendants to the plaintiff on the loan made 
to the defendants by the plaintiff on 1 April, 1926; and (2) twiee the 
unount of such tisurious interest. 

The plaintiff in its reply to the further answer of the defendants. 
denics that plaintiff has taken, received, reserved or charged, or that the 
defendants have paid interest on the oan made to the defendants by the 
plaintiff at a greater rate than six per cent per annum, The plaintiff 
pleads in bar of defendants’ recor ery on their counterclaim as alleged 
in their answer, the two-year statute of limitations. C. S., 442. as 
amended by chapter 251, Public Laws of North Carohna, 19914, 

At the trial, after ev idence had been introduced by the plaintiff, it was 
= eed by the parties to the action: 

. That this action was begun by summons dated 16 November, 1931. 

. That the aggregate of the amounts charged by the plaimtiff and 
oe by the defendants as interest on the loan made by the plaintitt 
to the defendants on PE April, 1926, is $151.58, and that this sum is in 
excess of the interest on the said loan at stx per cent per annum from 
1 April, 1926, to 1 November, 1929. 

3. That the consideration for the note sued on in this action is 
the amouut of the loan made by the plaintiff to the defendants on 1 
April, 1926, the said note being the last of the renewal notes executed 
and endorsed by the defendants on account of said loan. 

4. That there was no agreement between the parties to this action at 
the date of said loan, or at the dates of the successive notes executed and 
endorsed by the defendants in consideration of said loan, that the 
original note or the renewal notes loaned should be renewed at their 
respective maturities. 

That at the date of cach renewal note, the amount of interest to be 
pad by the defendants to the plaintiff on their debt on account of said 
loan was agreed upon, and such amount when agreed upon was paid 
by the defendants to the plaintiff as interest; cae no amount has been 
paid by the defendants to the plaintiff as interest on said loan since 1 
November, 1929. 

6. That there was no issue of fact between the parties to the action 
to be submitted to the Jury, and that judgment should be rendered by the 
court on the facts agreed upon by the parties. 
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Judgment was thereupon rendered by the court tha: the plaintiffs 
recover of the defendants the sum of $336.00, with interest from the 
date of the judgment, and that plaintiff pay the costs of the action. 

From this judgment, the plaintiff appealed to the Supreme Court. 


Gilliam Craig, John C. Sikes and Vann & Milliken for plaintiff. 
R.B. Redwine and John M. Redwine for defendants. 


Connor, J. At the trial of this action in the Superior Court, the 
plaintiff moved for judgment on the facts agreed that plaintiff recover 
of the defendants the sum of $487.58, with interest on said sum from 
1 November, 1930, and the costs of the action. This motion was denied, 
nud plaintiff duly excepted. The plaintiff further excepted to the judg- 
ment signed by the court. On its appeal to this Court, the plaintiff 
contends that there was error (1) in the denial of its motion for judg- 
ment on the facts agreed, for that the forfeiture of all interest on the 
debt of the defendants to the plaintiff, as evidenced by the note executed 
aud endorsed by the defendants, and sued on in this action, is barred 
by C. S., 442, as amended by chapter 231, Public Laws of North Caro- 
lina, 1931, and (2) in the judgment signed by the court, for that the 
sun of $151.58 was paid voluntarily by the defendants as interest on 
their debt to the plaintiff, and for that reason is not appheable as a 
payment on the principal of said debt. 

The defendants did not exeept to the judgment of the Superior Court, 
aud have not appealed therefrom to this Court. They concede that on the 
facts agreed, their counterclaim for twice the amount of usurious in- 
terest paid by them to the plaintiff, is barred by C. S., 442, subsection 
2. The defendants’ cause of action on which they base their counter- 
claim for the penalty for usury paid accrued more than two years before 
the commencement of this action. The counterclaim was barred by the 
statute of limitations in force at the date the cause of action accrued. 
C. S., 442, subsection 2. 

The law applicable to the usurious transactions involved in this action, 
at the dates of such transactions, is found in section 2306, Consolidated 
Statutes of North Carolina, 1919. This statute has not been amended 
or altered by the General Assembly of this State, and reads as follows: 

“2306. Penalty for usury: Corporate bonds may be sold below par. 
The taking, receiving, reserving or charging a greater vate of interest 
than six per centum per annum, either before or after the interest may 
necrue, when knowingly done, shall be a forfeiture of the entire interest 
which the note or other evidence of debt carries with it, or which has 
been agreed to be paid thereon, and in case a greater rate of interest 
has been paid, the person or his legal representatives, or corporation 
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by whom it has been paid, may recover back twice the amount of interest 
paid, in an action in the nature of action for debt. In any action 
brought in any court of competent jurisdiction to recover upon any such 
note or other evidence of debt, it is lawful for the party against whom 
the action 1s brought to plead as a counterclaim the penalty above 
provided for, to wit: Twice the amount of interest paid as aforesaid, 
and also the forfeiture of the entire interest. Nothing contained in the 
foregoing section, however, shall be held or construed to prohibit private 
corporations from paying a commission on or for the sale of their cou- 
pon bonds, nor from selling such bonds for less than the par value 
thereof. This section shall not apply to contracts executed prior to 
February tweuty-first, nineteen hundred and five.” 

The entire interest on the debt which is the consideration of the note 
sued on in this action was forfeited under the provisions of the statute, 
when the plaintiff first charged the defendants interest on said debt at 
a greater vate than six per cent per annum. This forfeiture oceurred 
prior to the date of the note, to wit: 1 November, 1929, and notwith- 
standing the agrecment therein that the note was payable on 1 November, 
1930, with interest from maturity at the rate of six per cent per annum, 
the debt was stripped of its interest-bearing quality. The agreement 
with respect to the payment of interest was void. No rights or liabilities, 
Which are enforceable mm this action, arose out of said agreement, unless 
as contended by the plaintiff. Chapter 231, Public Laws of North Caro- 
lina, 1931, is applicable to the forfeiture of interest on said debt under 
the provisions of C, 8., 2306. 

Chapter 231, Public Laws of North Carolina, 1931, is as follows: 

“The General Assembly of North Carolina do enact: 

Section 1, That section four hundred and forty-two of the Consoli- 
dated Statutes of North Carolina be amended by adding a new subsec- 
tion number three, as follows: 

‘3. The forfeiture of all interest for usury.’ That nothing herein 
shall apply to pending litigation. 

Section 2. That this act shall be in foree and effect from and after 
its ratification.” 

The act was ratified on 1 April, 1931. C. S., 442, as amended by 
the addition of subsection 3, provides that there shall be no forfeiture 
of interest for usury after the expiration of two years from the date 
of a forfeiture under the provisions of C. §., 2306. 

This action was begun on 16 November, 1931. The forfeiture of all 
interest on the note sued on in the action occurred more than two years 
before the commencement of the action. If chapter 231, Public Laws 
of 1931, is applicable to the forfeiture of mterest in the instant case, 
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the defendants would not be allowed a reasonable time within which to 
assert their rights under C. §., 2306, and upon well settled principles 
the statute would be void as to the defendants. Barnhardt v, Morrison. 
178 N. C., 568, 101 8S. E., 218. We do not think, however, that the 
language of the statute manifests a purpose on the part of the General 
Assembly that the statute shall operate retrospectively. The statute 1s 
prospective only, and is appleable only to a forfeiture under C. S., 
2306, which has occurred, or shall occur, since its ratification on J April, 
1931. 

There was no error in the judgment denying the plaintiff iterest on 
the principal of the note sued on. Such interest was forfeited under the 
provisions of C. S., 2306, and such forfeiture is not affected by the pro- 
visions of C. 8., 442, subsection 3. 

It was agreed by and between the parties to this action that the sum 
of $151.58 was paid by the defendants to the plaintiff as interest on the 
debt from 1 Apri, 1926, to 1 November, 1929, and that such interest 
was usurious. This sum was paid by the defendants voluntarily, and 
could not be recovered in an action instituted by the defendants against 
the plaintiff for that purpose. For this reason, it was error to allow 
said sum as a counterclaim in this action. The plaintiff is entitled to 
judgment for the principal of the note sued on, without interest. The 
judgment as modified in accordance with this opinion is affirmed. 

Modified and affirmed. 


J. SIDNEY HOOD vy. JOHN MITCHELL, CHIEF STATE Bank EXAMINER, 
GURNEY P, HOOD, CoMMIsSIONER OF BANKS, ET AL, 


(Filed 8 February, 1988.) 


J. Banks and Banking H h—<Action for injury received in insolvent bank's 
elevator held properly dismissed as to bank examiner individually. 
In an action against the Chief State Bank Examiner and the Commis- 
sioner of Banks, as his suceessor, to recover for an injury alleged to 
have been caused by the negligent condition of an elevator in a building 
in the hands of the receiver as a part of an insolvent bank’s assets, the 
demurrer of the Chief State Bank Examiner in his individual capacity 

is held properly sustained. 
2. States E a—aAction against statutory receivers of insolvent bank for 
injuries received in bank’s elevator held not action against the State. 
An action against the Chief State Bank Examiner and the Commis- 
sioner of Banks, as his successor, to recover for an injury alleged to have 
been caused by the negligent condition of an elevator in a building under 
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defendants’ contrel as a part of the assets of an insolvent bank is held 
not an. action against the State of North Carolina nor against the suc- 
cessive statutory receivers as agencies of the State, and the State has no 
interest in the action, the recovery being payable solely out of the assets 
of the insolvent bank. 

3. Negligence D a—Complaint held not to show contributory negligence 
aus matter of law and demurrer was properly overruled. 

A complaint alleging that the plaintiff had been informed by the man- 
aeer of a building in which he rented offices as to a safety device on the 
elevator therein which would prevent the opening of the elevator door 
if the elevator was not in place at that floor, that the plaintiff was given 
i key to unlock the elevutor doors so that he could use Same in the opera- 
tor’s absence, that the plaintiff, at night, unlocked the door of the elevator 
shaft on the ground floor, and, relying on the safety device and being 
unable to see into the shaft because of defective lighting, stepped into 
the empty shaft to his injury is held not to show contributory negligence 
of the plaintiff as a matter of law, and the defendant’s demurrer thereto 
Was properly overruled. 


Avrran by defendants from Finley, J., at March Term, 1932, of 
Gaston, Affirmed. 

This is an action to recover damages resulting from personal injuries 
suffered by the plaintiff, aud caused, as alleged in the complaint, by the 
negligence of the defendants. 

The plaintiff is a physician engaged in the practice of his profession 
in the city of Gastomia, N.C. Since 1924, he has oceupied offices in a 
building located in the city of Gastonia, known as the Tlird Trust 
Company Building. He entered into possession of said offices in 1924, 
as a tenant of the Third Trust Company, which was at that time the 
owner of said building. 

On or about 29 April, 1929, the Commercial Bank and ‘Trust Com- 
pany, @ corporation organized and doing business as a banking corpora- 
tion under the laws of the State of North Carolina, suspended its busi- 
ness. The Corporation Commission of North Carolina took possession 
of all the assets of said company for purposes of liquidation. Since 
sald date, the said Corporation Commission, acting through the defend- 
ant, John Mitchell, chief State Bank Examiner, and its successor, the 
defendant, Gurney P. Hood, Commissioner of Banks, have been, suc- 
cessively, engaged in the liquidation of said Commercial Bank and Trust 
Company, as provided by statute. 

Among the assets of said Commercial Bank and Trust Company, 
which came into the possession of the said Corporation Commission, 
were certain equities in the office building owned by the Third Trust 
Company. The said office building was encumbered by a deed of trust 
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executed by the Third Trust Building to secure certain bonds which 
had been issued by said Third Trust Company, and which were then 
outstanding. The deed of trust was foreclosed, and the Corporation 
Commission, as authorized by a decree of the Superior Court of Gaston 
County, purchased said building at a sale made on 14 }ebruary, 1930. 
Tn accordance with said decree, the said office building was conveyed by 
the trustee in said deed of trust, to the defendant, John Mitchell, chief 
State Bank Examiner, by deed dated 25 February, 1980. Since the date 
of said deed, the defendant, John Mitchell, chief State bank Examiner, 
has held said office building as an asset of the Commercial Bank and 
Trust Company of Gastonia. The said office building is now under the 
control and in the possession of the defendant, Gurney P. Hood, Com- 
missioner of Banks, who as successor of the Corporation Commission is 
now engaged in the liquidation of the Commercial Bank and Trust 
Company. 

The allegations of the complaint in which the plaiitiff states the 
cause of action on which he seeks to recover of the defendants in this 
aetion, are as follows: 

“14. That the plaintiff has continuously been a tenant in the building 
atoresaid since early in 1924, and became a tenant of the defendants 
by renting rooms in the said Third Trust Company Building as offices 
for the use and conduct of his profession, and that the plaintiff has 
oceupied, and still oceupies offices in said building for the purpose 
aforesaid, and has continuously been and is now a tenent of said de- 
fendants since the purchase by defendants as aforesaid and the execution 
of the aforesaid deed of conveyance on or about 25 February, 1930. 

15. That amoung other things, the defendants by their contract of 
rental agreement were to render competent elevator service to the plain- 
tiff aud plaintiff’s clientele in reaching plaintiff’s offices from the ground 
or main floor of the building to the floor on which said offices are 
located. 

16. That the defendants in heu of keeping an employee at all times 
for the operation of elevators in said building, furnishel the plaintiff 
ai instrument or key to unlock the doors of the elevator shaft, so that 
in case of requiring the use of said elevator, when the defendants’ 
operator was off duty, he might unlock the door and use the elevator; 
and that the defendants instructed the plaintiff as to the operation of 
said elevator. 

17. That the defendants, their agents and servants, represented to the 
plaintiff that said elevator was equipped with the latest and most ap- 
proved type of safety devices, one of which said safety devices was to 
prevent said door or doors of the shaft from being unlocked by the 
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instrument or key furnished plaintiff by defendants unless the car or 
elevator was at the floor of said building where it was desired to use the 
said elevator, and further represented that it was impossible to unlock 
said door or doors unless the elevator was in place at said particular 
oor or doors. 

18. That relying upon the representations aforesaid, and believing 
that said safety device or devices were in proper and safe working order, 
the plaintiff on Sunday night, 6 April, 1930, desiring to enter his offices 
on the fifth floor of said building, entered the lobby or hallway of de- 
fendants’ said building, inserted the key in the lock of said elevator door, 
and opened the same, and stepped into what he reasonably expected to 
be the car or elevator, but the said car or elevator was not there, when 
plaintiff stepped into the clevator shaft, and the plaintiff was throw 
or hurled fourteen feet or more into the basement floor below; that 
defendants had carelessly and neghgently allowed and permitted the 
said safety device on the door of said elevator shaft to get out of proper 
working order, aud, as before alleged, the plaintiff was thrown or hurled 
a distance of fourteen fect or more; that plaintiff suffered the following 
injuries, to wit: a fractured knee-cap on the right knee, causing a part 
of the knee cap to be broken loose and float below the joint; badly 
bruised and lacerated left elbow joint; three bruises on the lower jaw, 
leaving a permanent scar on plaintiff’s chin, four teeth knocked out or 
crushed; the back of the head and neck of plaintiff severely bruised, 
causing paralysis of the anterior group of muscles in the right thigh, 
and from the aforesaid injuries and the shock sustained by reasqn of 
the fall, this plaintiff was unconscious for about three days and in- 
curred considerable hospital and medical expense. 

19, That at the time aforesaid, when the plaintiff went into said 
building for the purpose of opening said elevator and going into his 
offices, as aforesaid, 1t was necessary for him to go into the lobby or 
hallway of said building, which led to the elevator or elevator shaft; 
that the defendants did not maintain or have any light or method of 
illuminating said lobby or hallway and particularly at the time when 
this plaintiff entered the same as aforesaid; that it was dark in said 
hallway or lobby; that the only way or method provided by the defend- 
ants for lighting or illuminating said elevator at said time or times, was 
the lighting apparatus or fixture within the elevator; that this could 
not be reached or turned on so as to give hght, until after the door 
of the said elevator shaft had been opened, and the switch or light 
in said elevator turned on after entrance into said elevator; that at the 
time aforesaid, when the plaintiff entered said lobby or hallway, the 
same was dark, and the only way the plaintiff had of reaching the hght 
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was to open said door of the elevator shaft and go into the elevator and 
turn or switch on the light, as aforesaid, all of which the plaintiff in- 
tended to do as was his usual custom when entering the elevator at mght 
when the same was dark. 

20. That the aforesaid injuries of plaintiff were wholly due to the 
‘arelessness and neglgenee of defendants in that, as before alleged, 
said elevator was furnished and was then under the supervision and 
control of the said defendants or their agents or employees; that said 
safety device on the door had been allowed or permitted dy carelessness 
and neghgence of the defendants to become defective and out of order; 
the failure of defendants to give to the plaintiff any notice or knowledge 
that the same was defective or out of order; that the carelessness and 
neghgence of the defendants in failing to provide any or sufficient hight 
in said hallway or lobby prevented the plaintiff from seeing said eleva- 
tor door shaft and elevator; that the carelessness and negligence of the 
defendants, as aforesaid, was the sole and proximate cause of plaintiff’s 
injuries as hereinbefore alleged, 

21. That by reason of the injuries, as hereinbefore alleged, due to the 
carelessness and neghgence of the defendants, the plaintiff suffered 
greatly in body and mind, and has been put to great hospital and 
medical expense, and as he 1s informed and believes, he will continue 
to suffer in body and mind, and plaintiff has been informed and believes 
that the Injury to his knee and leg will be permanent, and his earnings 
will be materially lessened and deercased by his inability to practice 
his profession with his customary skill and energy; that by reason of 
the carelessness and negligence of the defendants, as herein scfore alleged, 
and the imjuries sustained by plaintiff, as hereinbefore set out, the 
plaintiff has been damaged in the sum of $50,000.” 

The defendants demurred to the complaint on the ground: 

1. That no cause of action is alleged in the complaint against the 
defendant, John Mitchell, individually. 

2, That defendants other than John Mitchell, individually, are agencies 
of the State of North Carolina, and for that reason no action ean be 
inaintained by the plaintiff against said defendants to recover damages 
for the juries sustained by the plaintiff, as alleged in the complaint. 

3, That the allegations of the complaint show that plaintiff, by his 
own negligence, contributed to his injuries, and for that rcason no cause 
of action is alleged in the complaint against the defendants. 

The demurrer was sustained as to the defendant, John Mitchell, indi- 
vidually, and was overruled as to the other defendants. 

The defendants other than John Mitchell, individually, appealed to 
the Supreme Court. 
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E. B. Denny, E. R. Warren and A.C. Jones for plaintiff. 
O.F. Mason, Jr., and P. W. Garland for defendants. 


Connor, J. There was no error in the judgment overruling the de- 
murrer as to all the defendants other than John Mitchell, individually. 
No cause of action is stated in the complaint as to this defendant. The 
action was properly dismissed as to him. 

This is not an action against the State of North Carolina, or agaist 
the appealing defendants as agencies of the State. The State of North 
Carolina, in its capacity as a sovereign, has no interest, direct or re- 
mote, in the cause of action alleged in the complaint. For that reason, 
Carpenter vu. R. R., 184 N. C., 400, 114 8. E., 693, has no appheation 
in the instant case. 

The Corporation Comnussion of North Carolina, at the date of the 
injuries suffered by plaintiff, was, and the defendant, Gurney P. TLood, 
Commissioner of Banks, as the successor of said Commission, 1s now 
in possession of the assets of the Commercial Bank and Trust Company, 
of Gastonia, N. C., for purposes of liquidation as provided by statute. 
The said Commission was, and the said defendant 1s now, a statutory 
receiver of the said Commercial Bank and Trust Company, with all 
the rights and Nabilities of a receiver appointed by a court of competent 
jurisdiction. Blades v. Hood, Commissioner of Banks, 203 N. C., 56, 
625. E 823s Tne te FVUse VO. 198 Nu GO. 788, Tod SB: Hig 2s 2k 
recovery in this action by the plaintiff will be paid by the defendant, 
Gurney P. Hood, Commissioner of Banks out of the assets in lis hands 
as statutory receiver of the Commercial Bank and Trust Company, and 
not otherwise, 

It cannot be held as a matter of law that on the facts alleged in the 
complaint, the plaintiff by lis own negligence contributed to his injuries 
as alleged in the complaint. Ordinarily, where there is evidence tending 
to support this defense, the evidence inust be submitted to the jury. It 
is rarely the case that the Court ean hold as a matter of law, upon the 
allegations of the complaiut, or upon evidence offered by the plaintiff, 
that plaintiff, who has been injured by the negligence of the defendant, 
cannot recover damages resulting from such injuries, because by his own 
negligence he contributed to his injuries. It is sufficient to say that this 
ig not such a case. The decision in Scott v. Lelegraph Company, 198 
N. C., 795, 153 S. E., 413, was made on a fact situation altogether 
different from that in the instant case. The judgment is 


Affirmed. 
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EVELYN JOLLEY, By Her Next FrienD, IRWIN JOLLEY, v. WESTERN 
UNION TELEGRAPH COMPANY, 


(Filed 8 February, 19353. 


1. Infants C c—Doctrine of implied emancipation applies to the facts of 
this case and minor plaintiff could maintain the action, 


The plaintiff, a minor living with and supported by her father, without 
objection by her father, prepared herself for the teaching profession, 
and, after consulting her father, accepted by wire a wired offer of a 
teaching position. Her wired acceptance was not delivered by the tele- 
vraph company and she brought action, by her father as next friend, to 
recover damages sustained: Held, the plaintiff could maintain the action 
in her own right to recover the loss of salary sustained as a result of the 
defendant's negligence, the doctrine of implied emancipation applying to 
the facts of the case. 


2. Telegraph Companies A d—Verdict held to establish loss of valid 
contract entitling plaintiff to recover actual damages. 

Plaintiff brought action against the defendant telegraph company to 
recover damages for its negligent failure to deliver plaintiff’s telegram ac- 
cepting an offer of a teaching position. The defendant contended that 
the plaintiff was entitled to nominal damages at most on the ground that 
there was no valid contract in that the aeceptance was not in the exact 
terms of the offer, and that the county school superintendent had not 
upproved the offerer’s appointment. The jury answered the issue as to 
damage in the plaintiff's favor: #7eld, the issue, unobject2d to, embraced 
the question of whether there was a valid contract, and the evidence can- 
not be held insufficient as a matter of law to support an inference that 
the discrepancy between the offer and acceptance was of an immaterial 
matter; and it appearing that the offerer had authority to employ teachers 
subject to the approval of the county superintendent, and had conferred 
with the superintendent regarding the offer in question, the jury could 
infer that the offerer had at least implied authority to make the contract. 


Civin action, before (ill, Special Judge, at September Term, 1932, of 
CLEVELAND. 

The plaintiff is a young woman, living at Mooresboro, North Caro- 
lina, and graduated at Meredith College in 1929. During her college 
course she did special work in order to prepare for teaching English 
and French. She had also taken a correspondence course in the Uni- 
versity of North Carolina in order to qualify for a Grade A certificate. 
W. A, Redfern, on 27 August, 1930, delivered a telegram to the defend- 
ant, Western Union, at Chapel Hill, which is substantially as follows: 
“Miss Evelyn Jolley, Mooresboro, North Carolina. Have been elected 
to teach English, French, dramatics, Manteo High School. Wire 
answer. W. uA. Redfern.” This telegram was received ty Miss Jolley 


ww 
-| 


N.C. SPRING TERM, 1933. ie 
JOLLEY v. TELEGRAPH Co, 


by mail between 10:00 and 10:30 o’clock on 28 August, 1930. After 
consulting with her father, and at about 12.00 o’clock on said date, she 
went to the agent of the defendant and delivered for transmission the 
following message: “W. .\. Redfern, Chapel Hill, N.C. Accept English, 
French, Manteo High School. Evelyn Jolley.” Redfern testified thar 
he left a forwarding address with the agent of the defendant at Chapel 
Hill, and that he inquired at the office in Chapel Hill if there was any 
reply to his telegram, and that he left Chapel Hill on 28 August, about 
cight o’clock. The forwarding address given was Elizabeth City. Upon 
arriving at Elizabeth City he made inquiry with regard to a reply from 
the plaintiff to his message. 

As the plaintiff did not hear from Mr. Redfern, she wrote a letter 
on 6 September, inquiring when the school at Mauteo would open. On 
8 September, Redfern wrote a letter to the plaintiff, stating: “In reply 
to your letter of 6 September, I must state that I have employed auother 
for the position since I did not receive an answer to my wire. I waited 
from 27 August until September for a reply and did not reecive one, 
so employed another. [In faet, vour letter tonight was the first I had 
heard from you.” 

The evidence teuded to show that the salary for the holders of a 
Grade .A. certificate under the State schedule was $100.00 per month. 
Plaintiff offered evidence tending to show that she purchased clothing 
and made preparation to assume her duties at Manteo, and that after 
she was informed by Redfern that her telegram of acceptance had never 
been delivered, and that another teacher had been employed that she 
made diligent effort to procure other employment but was unable to 
do so. The school term at Manteo was eight mouths and the plaintiff 
sued for $900.00, covering the expected salary and $100.00 for pur- 
chases which she had made, or money spent in preparing to teach in 
Mauteo. Redfern testified that he had authority to employ teachers 
tor the Manteo High School and that he had conferred with the county 
superintendent at Chapel Hill before offering the position to Miss Jolley. 
He further testified that there were three trustees of Manteo High 
School and that the county superintendent was his superior officer. “He 
had the right to approve or reject my employments. They were sub- 
mitted to him before they were made. . . . Even after [T made an 
appointment the superintendent had a right to reject it.” 

The cause was submitted to the jury upon the following issues: 

1. “Did the defendant negligently fail to transmit and deliver the 
telegram as alleged in the complaint?” 

2. “If so, was plaintiff injured thereby ?” 
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3. “What damages, if any, is the plaintiff entitled to recover of the 
defendant ?” 
The foregoiug issues were answered in favor of the plaintiff, and 
there was an award of 4600.00 damages. From judgment upon the 
verdict the defendant appealed. 


b. TP. Falls for plaintiff. 
Francis R. Stark and Alfred &. Barnard for defendant. 


Brocvenx, J. Two questions of law arise upon the record. 

1, Can an unemancipated minor, living with and being supported by 
her father, recover for earnings lost by the failure to promptly deliver 
a telegram ¢ 

2. Was the plaintiff entitled to reeover more than nominal damages ?¢ 

The plaintiff was a graduate of Meredith College and had prepared 
herself to teach English and French in the schools of North Carolina. 
There was no evidence of express emancipation, but evidence of implied 
emancipation sufficient to support the verdict, was introduced at the 
trial. The doctrine of implied emancipation is fully recognized in this 
State. Thus, in Ingram v. R, B., 152 N. C., 762, 67 S. E., 926, the 
Court said: “It is well scttled that if a contract of employment is made 
by a minor and approved and confirmed by his father, and under such 
contract the sou is to receive the wages earned by him, the father, by 
approving and confirming the agreement, in effect emancipates his son, 
us to wages earned by him under the contract, which becomes the prop- 
erty of the son, and not the property of the father. . . . Ifa minor 
son contracts on his own account for his services with the knowledge 
of his father, who makes no objection thereto, there is an implied 
emancipation and an assent that the son shall be entitled to the earnings 
in his own right.” Lowrie v. Oxendine, 1538 N. C., 267, 69 S. E., 181. 
See, also, Daniel v. Rh. #., 171 N. C., 23, 86 S. E., 174; Holland v. 
Ilartley, 171 N. C., 376, 88 S. E., 507. 

The record discloses that the daughter conferred with her father 
before sending the telegram of acceptance. The Redfern telegram offered 
the position to the daughter. The father had permitted her to prepare 
for teaching in her own way aud made no objection to her telegram of 
acceptance. He was appointed next friend to bring the suit in behalf 
of his daughter, and there is no allegation challenging her right to 
receive the procceds of recovery. Consequently, this aspect of the case 
must be resolved in favor of plaintiff. 

The defendant insists that the plaintiff, if permitted to recover at 
all, is not entitled to recover more than nominal damages for two 
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reasons. First, she was offered a position to teach English, French and 
dvamatics. In her telegram of acceptance she agreed to teach English 
and French, omitting any reference to dramatics. 

Second, that there was no formal approval of the employment of the 
plaintiff by the school board or county superiutendent. 

The testimony does not disclose whether dramaties is an esseutial part 
of the course of study in Manteo High School or that this subject was 
a material term of the agreement. However, the jury in answering the 
second issue found that the plaintiff was “injured” by the failure to 
deliver the telegram. There was no objection to this issue. Obviously 
she could not have been injured by the delay except upon the theory that 
wu valid contract existed between the partics. It cannot be said as a 
matter of law that the evidence did not warrant such an inference. 

Upon the facts disclosed at the trial, the applicable principle of law 
stated by Hoke, J., in Gardner v. Telegraph Co., 171 N. C., 405 is: “UN 
telegraph company sued for breach of contract for failure to properly 
transmit aud dehver a commercial message may be held lable as in 
other cases on breach established, for such damages as were 11 reason- 
able contemplation of the parties and which are capable of ascertain- 
ment with a reasonable degree of certainty.” The defendant rehed upon 
Walser v. Lel. Co., 114 N. C., 440, 19 S. E., 366; Vewsome v. Telegraph 
(‘o., 137 N. C., 518, 50 S. E., 279; 144. N. C., 178, 56 8, E., 863; 153 
N. C., 158, 69 S. E., 10, and Tanning Co. v. Tel. Co., 148 N. C., 376, 
55.8. E., 777. All of these cases are distinguished in the Gardner case, 
supra. Referring to these cases, the Court said: “The cases to which 
we are referred by counsel for appellee, Vewsome v. Telegraph Co., 
144 N. C., 178; Tanning Co, v. Tel. Co., 148 N. C., 876; Williams v. 
Tel. Co., 1386 N. C., 82, and Walser v. Tel. Co., 114 N. C., 440, were 
cases Where there was nothing in the message itself or in the facts known 
or communicated which gave any fair or reasonable intimation that the 
damages claimed were to be expected or where the evidence did not tend 
tou establish the loss of a definite contract, but only diselosed the pre- 
liminary negotiations or trade inquiries from which a contract might 
or might not arise.” 

It appears from the evidence that Redfern had authority to employ 
teachers, and that he had consulted with the county superimtendent 
before offering a position to the plaintiff. These facts readily and 
reasonably support the inference that Redfern at least was acting within 
the apparent scope of his authority. 

No error. 
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W. T. WILLIAMS ET at, v. GURNEY P. HOOD, CoMMISSIONER OF 
BANKS, ET AL. 


(Filed 8 February, 1933.) 


Banks and Banking H d—Depositor held not entitled to preference in 
insolvent bank’s assets under the facts of this case. 


A depositor had funds credited to him in several accounts as guardian, 
one account as “‘special account” and one account as “2hecking account.” 
Thereafter he signed blank checks on these accounts and delivered them to 
the bank with written instructions that they be filled out in a specified ag- 
gregate sum and charged to his accounts, and the proceeds used to purchase 
Federal and State bonds. The bank, through negotiations by its president, 
attempted to dissuade the purchase of the bonds, but thereafter agreed 
to follow the depositor’s instructions. The bank became insolvent about 
two months later without having carried out the instructions: Held, 
the relation of debtor and creditor existed between the bank and the 
depositor in respect to the deposits, which relation was not altered by 
the bank’s agreement to purchase the bonds, and the depositor was not 
entitled to a preference in the bank's assets in the absence of a showing 
that the deposits were special deposits for a special purpose or constituted 
a trust fund in the bank’s hands. 


AprEaL by defendant, Gurney P. Hood, Commissioner of Banks, from 
Oglesby, J., at September Term, 1932, of Ricumonp. Reversed. 

This is an action to have plaintiff’s claim against the Bank of Pee 
Dee, now in the hands of the defendant, Gurney P. Hood, Commissioner 
of Banks, for liquidation because of its insolvency, adjudged a preference 
in the administration of the assets of said bank, on the ground that the 
funds deposited by the plaintiff with said bank, and in its possession at 
the date of its insolvency, were trust funds, and for that reason did not 
pass into the possession of the defendant as general assets of the in- 
solvent bank. 

The action was heard on a demurrer to the complaint on the ground 
that the facts stated therein are not sufficient to constitute a cause of 
action for a preferential claim against the assets of the Bank of Pee 
Dee, now in the possession of the defendant, Gurney P. Hood, Commis- 
sioner of Banks, for liquidation under the provisions of chapter 113, 
Public Laws of North Carolina, 1927, as amended. 

The facts alleged in the complaint, and admitted by the demurrer are 
as follows: 

1. Some time prior to the month of January, 1930, the plaintiff de- 
posited with the Bank of Pee Dee certain funds, which at his request 
were credited on the books of said bank, as follows: 
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W. T. Williams, guardian for John Skelton 


WTP IT a, acess vientateuch dasetects cies teyaee trnieantaie mchdaned $1,401.39 
W. T. Williams, guardian for W. T. Williams, Jr....... 1,458.29 
Wy. 7 Williams, special AeCOuti tiniest citndedenmerantonssrnecs 2,041.03 
W. T. Williams, checking account... 1,015.63 


2. During the month of January, 1930, because of his apprehension 
as to the financial condition of the Bank of Pee Dee, the plaintiff de- 
cided te withdraw from said bank the sum of $5,000, and to invest said 
sum in bonds of the United States or of the State of North Carolina. 
In consequence of this decision, the plaintiff signed blank checks, drawn 
on the Bank of Pee Dee, and sent said checks, with his pass books, 
to said bank, with instructions, in writing, to its officers to fill in the 
blanks in said checks, so that the aggregate amount of said checks would 
be *5,000, to charge said checks, when filled owt in accordance with 
plaintiff’s instructions, to his accounts, and to purchase with the pro- 
ceeds of said checks bonds of the United States or of the State of North 
Carolina. The plaintiff further instructed said officers of the Bank of 
Pee Dee to hold said bonds, when purchased in accordance with his 
instructions, for him. 

Within a few days after the Bank of Pee Dee had received said 
checks, pass books and written instructions from the plaintiff, its presi- 
dent called to see him, and urged him to withdraw said instruction with 
respect to the purchase of said bonds. In consequence of his conversa- 
tion with said president, plaintiff withdrew said instructions, and the 
checks, pass books and written instructions were returned to plaintiff 
by the president of the Bank of Pee Dee. 

3. On or about 1 October, 1930, the plaintiff again delivered to the 
Bank of Pee Dee the checks, pass books, and written instructions which 
had been returned to him by the president of the said bank, and insisted 
that said bank comply at once with his instructions with respect to the 
purchase of said bonds. Within a few days thereafter, the president 
of the Bank of Pee Dee again called to see the plaintiff. At this time 
the said president agreed to comply with plaintiff’s instructions, and 
to purchase the said bonds for him. Thereafter the plaintiff was con- 
fined to his home by reason of illness, and was unable to call at the 
bank until after 8 December, 1930. During this time, he relied upon 
the promise of the president of the Bank of Pee Dee that said bank 
would purchase for him the bonds in accordance with his instructions. 

4, On 8 December, 1930, the Bank of Pee Dee closed its doors and 
ceased to do business, because of its insolvency. At said date, the bank 
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had in its vaults the sum of $8,405.51, in currency, and in its possession 
cash items due from other banks, amouuting to the sum of #24,877.54. 
This currency and these cash items passed into the possession of the de- 
fendant as assets of the Bank of Pee Dee. 

5. Within a few days after the Bank of Pee Dee ceased to do busi- 
ness, the plaintiff was advised by its cashicr that said bank had not 
purchased the bonds for the plaintiff as it agreed to do, and had not 
charged plaintiff’s accounts with said bank with any sums on aecount 
of the blank checks which plaiutiff had sent to said bank on or about 
1 October, 19380. 

6. Before the commencement of this action, the plaintiff filed his 
claim against the Bank of Pee Dee with the defendant, and prayed that 
said claim be allowed as a preference in the administration by the de- 
fendant of the assets of said bank. This prayer was denied. 

The demurrer was overruled, and the defendant, Gurney DP. Hood, 
Commissioner of Banks, appealed to the Supreme Court. 


F, Donald Phillips for plaintiff. 
W. R. Jones for defendant. 


Connor, J. The relationship between the plaintiff and the Bank of 
Pee Dee, with respect to the funds deposited by the plaintiff with said 
bank, prior to 1 January, 1930, was that of creditor and debtor. These 
funds were not trust funds at the dates they were deposited with the 
bank by the plaintiff. No facts are alleged in the complaint which show 
or from which it can be reasonably inferred that said funds constituted 
a special deposit for a special purpose. Parker v. Trust Co., 202 N. C., 
230, 162 5S. E., 564. Nor are any facts alleged in the complaint which 
show or from which it can reasonably be inferred that said funds after 
they were deposited became trust funds. The relationship between the 
plaintiff and the bank, as creditor and debtor, with respect to said 
fuuds, was not changed or altered by the agreement of the bank to pur- 
chase bonds for the plaintiff, and to pay for said bonds out of said 
funds. Blakey v. Brinson, 286 U. S., 254, 76 L. Ed., 1989. 

There was error in the judgment overruling the demurrer. The de- 
murrer should have been sustained. The judgment is 

Reversed. 
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IN THE MATTER oF THE LIQUIDATION OF THI BANK OF PENDER. 
(Filed 8 February, 1988. 
Banks and Banking H d—Dcpositor held not entitled to preference in 
insolvent bank’s assets under facts of this case. 

A depositor took a cashier's check for his deposit, and thereafter sur- 
rendered the cashier’s cheek to the bank and purchased or exchanged it 
for the bank's draft for the purchase price of Liberty Bonds, which draft 
was sent by the bank to a broker with instructions to purchase the bonds 
for the depositor. The bank became insolvent before the draft was paid: 
Held, the transaction did not entitle the depositor to a preference in the 
bank's assets, the transaction not constituting a statutory preference 
under |. S., 218(¢c) or a preference under the trust fund theory. 


Civir, acrion, before Grady, J., at July Term, 1932, of PENDER. 

The parties waived a jury trial and the judge found the facts. These 
facts are substantially as follows: The Bank of Pender closed its doors 
on 6 January, 1932, and its assets were thereby vested in the Commis- 
sioner of Banks. Prior to 29 December, 1931, Fitzhugh Lee had on 
deposit in the savings department the sum of $3,714.26, and on said date 
he drew a check for said sum payable to his wife, Mrs. Fitzhugh Lee. 
Mars. Lee thereupon requested the bank to issue to her a eashier’s check 
for said sum of money and told the president of the bank “that she was 
withdrawing the money for the purpose of buying Liberty Bonds.” 
Branch informed her that he would buy bonds for her, and on 30 De- 
cember, 1951, he wrote a letter to Fitzhugh Lee requesting that he mail 
eashier’s check to the bank. On 4 January, 1932, Mrs. Lee endorsed 
the cashier's check and Fitzhugh Lee took the same in person to Branch, 
president of the bank, and delivered said cashier’s check to said presi- 
dent, properly endorsed by him, and at the same time Fitzhugh Lee de- 
livered to the said C. C. Branch, president, the sum of #2,460 in cur- 
reney. “Ife requested Branch to place $74.26 of said amount to his 
eredit and to purchase for him 6,100 in Liberty Bonds with the bal- 
anee, Said cashier's cheek was marked paid on 5 January, 1932, by said 
Bank of Pender, and thereupon C. C. Branch, president, directed Miss 
Maude Paddison, assistant cashier of said bank, to make a draft on the 
North Carolina Bank and Trust Company of Wilmington for $3,600, 
and another draft on the American Bank and Trust Company of Rich- 
mond for $2,500, both i favor of Frederick E. Nolting, of Richmond, 
Virginia, which said two drafts were accordingly drawn and forwarded 
to said Nolting by C. C. Branch, president of said Bank of Pender.” 
Accompanying the draft was a letter directed to Nolting, requesting the 
purchase of $6,100 of Liberty Bonds. Fitzhugh Lee received $2,500 in 
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Liberty Bonds from Nolting and Company, purchased with the draft on 
the Richmond bank, “which cleared in'due course, but the Bank of 
Pender closed its doors on 6 January, 1932, and the draft on the North 
Carolina Bank and Trust Company of Wilmington did not clear in the 
meantime, and was never paid.” Said draft for $3,600 was held by 
Nolting and Company at the time the Bank of Pender closed its doors. 
“Tt is admitted that the Bank of Pender invoked the thirty-day clause ou 
savings accounts prior to 29 December, 1931, but Fitzhugh Lee was not 
notified of said act on the part of said bank.” 

Branch, president of the bank, said that the currency and the eashicr’s 
check were delivered to him for the express purpose of paying for 
$6,100 worth of 444 Liberty Bonds. 

Fitzhugh Lee contends upon the foregoing facts that le is entitled 
to a preference in the sum of $3,600. The trial judge declared in the 
final judgment: “Claimant held a cashier’s check issued to him by the 
Bank of Pender. This was a mere acknowledgment on the part of the 
bank that it was indebted to him in the sum of $3,714.26. He directed 
the bank to cancel the check and purchase for him certain bonds. .\ 
draft was issued by the bank on the North Carolina Bank and Trust 
Company for $3,600, payable to Nolting and Company, which draft was 
never paid because of failure of the Bank of Pender. There was no 
deposit of money. The money was already in the bank, and by a process 
of bookkeeping the debt of the bank was shifted to Nolting and Com- 
pany. There was no augmentation or swelling of the assets of the bank 
by this transaction. . . . Wherefore, it is adjudged that the claun- 
ant is not entitled to any preference, but that his claim must run the 
ordinary gamut of an unsecured debt, sharing in such dividends as may 
be declared from time to time.” 

From the foregoing judgment the claimant appealed. 


Woodus Kellum for claimant. 
R. G. Johnson for Commissioner of Banks. 


Brocpen, J. If a depositor in a bank takes a cashier’s check for his 
deposit, and thereafter surrenders the cashier’s check, purchasing with 
the proceeds, a draft for the purchase price of Liberty Bonds, and the 
bank is closed before*the draft is paid, does such transaction constitute 
a preference ? 

The claimant received Liberty Bonds for the cash which he deposited 
in the bank. Consequently, the only question to be determined is whether 
the transaction with the cashier’s check and draft constitutes a prefer- 
ence. The question of law must be answered in the negative. The trans- 


NC. SPRING TERM, 1933. 145 
Burns tv. LAUNDRY, 


action did not constitute a statutory preference as defined by C. S., 
218(c), as construed and interpreted in Morecoch v. Hood, 202 N. C., 
321, nor did it constitute a preference upon the trust fund theory de- 
elared in Parker v. Trust Co., 202 N. C., 230. The trial judge correctly 
interpreted the law and the judgment is 


Affirmed. 


BILLIE BURNS, By His Next FRIEND, MRS. PETER BURNS, v. NORTH 
STATE LAUNDRY, INCORPORATED. 


(Filed 8 February, 19838.) 


1. Trial E h—Under facts of this case plaintiff is entitled to new trial 
for jury's uncertainty as to evidence and law. 


In this case the jury was excused from Thursday until the following 
Tuesday while having the ease under consideration. Upon resuming 
deliberations, the foreman inquired of the attending officer whether the 
judge would not again read his charge. The court was not informed of 
the request and did not reread his charge, but gave additional instruc- 
tion upon request of defendant’s counsel in the absence of plaintiff’s 
counsel: Held, the plaintiff is entitled to a new trial upon his appeal 
from an adverse verdict, it being apparent that the minds of the jury 
needed refreshing in regard to the evidence and law under the facts dis- 
closed by the record. 

2. Same—Court may give further instructions in absence of counsel. 


All parties properly in court are charged with notice of proceedings 
while the action is pending and the court in session, and the court while 
in regular session may, except in certain cases, give additional instruc- 
tions in the absence of counsel. 


AppeEaL by plaintiff from JlacRae, Special Judge, at May Special 
Term, 1932, of MeckLensurc. New trial. 

Civil action brought by an infant twenty-two months of age, by his 
next friend, against the defendant to recover damages alleged to have 
been caused by the negligence of the defendant’s agent in the operation 
of a truck. 

The place of the accident is the home of the plaintiff situated on 
Turner Avenue in the city of Charlotte, known as the Burns Property. 
The Burns residence is twenty-two feet from the sidewalk on the west 
side of Turner Avenue, which runs north and south. The lot is about 
fifty feet wide; on the north side is a ten-foot alley. Between the alley 
and the house is a private driveway about 10 feet in width. The front 
yard is open. The defendant’s agent drove the truck into the driveway 
to deliver laundry and in backing the truck into the street ran upon 
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the plaintiff and inflicted injury for which the present action was 
instituted. The two issues of negligence and damages were submitted 
to the jury, and the first issue was answered No; the second was not 
answered. Judgment for defendant; appeal by plaintiff. 

Counsel for the parties agreed that the clerk should take the verdict 
in their absence and in the absence of the court and that the usual mo- 
tions, if any, should be made at a later time during the term. The charge 
was concluded on Thursday afternoon at three o’eleck, and at four 
o’clock the jury apphed to the court for additional or explanatory in- 
structions. The instructions were given, Afterwards on the same day 
the court excused the jury until Monday at 9:30 am. and later until 
Tuesday morning. 

When the jury returned, the foreman informed the deputy sheriff in 
charge of the court that the jury wanted further iustructious, but the 
officer did not convey this information to the court. On Tuesday morn- 
ing the defendant’s counsel requested the judge, not while the court was 
in session, to give certain prayers for instructions based upon the de- 
fendant’s contentions in respect to the evidence. These instructions were 
given in the absence and without the knowledge of the plaintiff's coun- 
sel. The jury had previously requested that the entire charge be read to 
them. This was not done. The plaintiff assigned as error exceptions 
8-13 inclusive. 


John Newitt for plaintiff. 
C. I. Gover and William T. Covington, Jr., for defendant. 


Apams, J. The court charged the jury on the afternoon of Thursday 
and excused them until the following Monday, and subsequently until 
Tuesday. For four days they were separated. When they returned to 
the courthouse on Tuesday morning to resume their deliberations the 
foreman inquired of the attending officer whether the judge would not 
again read his charge to the jury, but the officer “did not convey to the 
court the message of the foreman.” On the same morning at the in- 
stance of the defendant’s counsel the court gave the jury additional 
instructions. The request for these instructions was ot made in open 
court or in the presence of the jury or of the attorney for the plaintiff. 
There is an intimation in the defendant’s brief that the request was 
made at Chambers. This, however, is not necessarily the decisive ques- 
tion. 

It is true as a general rule that all parties to an action when properly 
in court are charged with notice of proceedings which subsequently take 
place while the action is pending and the court is in session. University 
v. Lassiter, 88 N. C., 388; Williams v. Whiting, 94 N. C., 481; Spencer 
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v. Credle, 102 N. C., 68; Coor v. Smith, 107 N. C., 430. It is true, also, 
that the court while in regular session may, except in certain cases, give 
further instructions, although counsel are not present. Biggs vo Gur- 
qganus, 152 N. C., 173; Bank v. Florida-Carolina Estates, Ine., 290 
N. C., 480. See, also, In ve Will of Yelverton, 198 N. C., 746. 

This rule, however, must be considered in connection with the facte 
appearing in the record. While the occasion inducing a dispersing of 
the jury from Thursday until Tuesday is not given, we may assume 
that the experienced and capable judge who presided at the trial had 
sufficient reason for his order; but the request of the jury, made when 
they returned to the court, to say nothing of the difficulty of keeping in 
mind the distinguishing features of the charge during their separation, 
indicated the necessity of having their memory refreshed in regard to 
the evidence as well as the law and, without such assistance, the uncer- 
tainty of rendering a just verdict. This conclusion is altogether reason- 
able in view of the fact that in the absence of the plaintiff’s counsel 
the defeudant requested and obtained instructions which presumably 
were favorable to the defense. For these reasous the plaintiff is entitled 
to a new trial. 

New trial. 


ANDREW J. DAVIS yv. R. kk. ROYALL, 
(Filed 8 February, 1983.) 


1. Bills and Notes H a— 


In an action against an endorser on a note the burden of showing that 
notice of dishonor was given the endorser is on the plaintiff. 


2, Bills and Notes D c—Held: evidence did not show as matter of law 
that endorser waived his right to notice of dishonor. 


Interest on a note was paid after maturity, the entries thereof on the 
back of the note being made by an endorser. Thereafter, the endorser 
severed his business connections with the principal on the note, and the in- 
terest was again paid without the knowledge of the endorser. There was no 
waiver of notice of dishonor on the face of the note, and it did not appear 
whether the interest was paid in advance. In an action on the note 
against the endorser: J7e/d, it cannot be determined as a matter of law 
that the endorser was not entitled to notice of dishonor by reason of his 
consent to an extension of time of payment granted the principal. C. S., 
3071, 8085, 3055. 


Civin action, before Devin, J., at June Term, 1932, of Wake. 
On 26 January, 1926, the Royall Cotton Mills executed and delivered 
to the plaintiff a promissory negotiable note in the sum of $2,000, pay- 
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able twelve months after date. The defendant, R. E. Royall, was an 
accommodation endorser on said note. At the time of the endorsement 
Royall was president of the mill, but severed his connection as such 
officer in September, 1929, although serving as chairmen of the board 
for sometime thereafter. Interest was paid on the note through 26 Janu- 
ary, 1931. The defendant, Royall, made entries of interest payments on 
the note, including 26 January, 1930. When the note matured on 26 
January, 1931, the interest was paid by Mr. Johnson, president of the 
mill, succeeding Mr. Royall. In December, 1930, the plaintiff wrote the 
Royall Cotton Mills, maker of the note, that he wanted the note paid 
in full. The cotton mill went into the hands of the receiver in June, 
1931, and this action was instituted on 12 January, 1932. 

There was evidence tending to show that the plaintiff had said to the 
defendant: “I told him that the money had not been paid and that he 
was responsible for it. I forgot that he was on the note for a short 
time and his name was at the bottom of the signature for four or five 
years. I said, ‘Mr. Royall, you know that you are responsible for this 
money.’ I told Mr. Royall in front of his bank on 26 January, when 
the note was due, that he was endorser on the note and :t had not been 
paid. L said to him, ‘You are responsible,” cte. 

An issue of indebtedness was submitted to the jury and answered in 
favor of the plaintiff. 


J. G. Mills for plainteff. 
NV. ¥. Gulley and Biggs & Broughton for defendant. 


Brocpren, J. The trial judge instrueted the jury as follows: “The 
plaintiff having offered the note, and its execution and: endorsement 
being admitted, nothing else appearing, nothing having been paid on 
the note, the plaintiff would be entitled to have you arswer the issue 
$2,000 and interest, and it would then be incumbent upon the defendant 
to show that the plaintiff would not be entitled to recover for the reason 
that the plaintiff failed to give him notice of dishonor in accordance 
with the statute. If he has so satisfied you by the greater weight of 
evidence, you will say, ‘Nothing.’ ” | 

The defendant asserts that the foregoing instruction is erroneous for 
that the burden of showing notice of dishonor was placed upon the 
defendant. The contention of the defendant is upheld ty the decision 
in Hechange Co. v. Bonner, 180 N. C., 20, 103 S. E., 907. See, also, 
Bushee v. Creech, 192 N. C., 499, 1385 S. E., 326, and P'ttman v. Bell, 
196 N. C., 805. 

Nevertheless, plaintiff insists that the defendant was not entitled to 
notice as a matter of law for the reason that he consented to the exten- 
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sion of tine of payment granted principal. There is no waiver of notice 
in the face of the instrument and it does not appear whether the interest 
was paid in advance. It does appear that interest was paid on 26 Janu- 
ary, 1931, at a time when the defendant, Royall, had nothing to do with 
the mill and knew nothing of such payment. The principle announced 
in Bank v, Johnston, 169 N. C., 526, 86 S. E., 360, is applicable in 
proper cases, but the evidence in the record is not of such definite char- 
acter as to enable this Court to declare as a matter of law that the 
defendant was not entitled to notice of dishonor as provided in C. S., 
3071, 38085, and 3055. Wrenn v. Cotton Mills, 198 N. C., 89, 150 S. E., 
676; Corporation Commission v. Wilkinson, 201 N. C., 344. 
New trial. 


CITY OF HIGH POINT vy. J. W. CLINARD ET At. 
(Filed 8 February, 1983.) 


Limitation of Actions A d—Action to enforce lien for street assessments 
is governed by ten-year statute. 
The assessment against abutting lands for street improvements is made 
a lien on the land superior to all other liens and encumbrances, chapter 
56, Public Laws, 1915, and the ten-year statute of limitation is applicable 
thereto and not the three-year statute. 


AppeaL by defendants from MZarding, J., at October Term, 1932, of 
GUILFORD. 

Civil action to recover delinquent street assessment, levied for local 
improvement, under authority of chapter 56, Public Laws, 1915, as 
amended, heard upon facts agreed. 

1. The original levy and validity of assessment against defendants’ 
property, located in the city of High Point, for street improvement, is 
not controverted. The assessment roll was duly confirmed 25 November, 
1921, and thereby became a lien on defendants’ property, by virtue of the 
statute, “superior to all other lens and encumbrances.” Section 9, 
chapter 56, Public Laws, 19135. 

2. The assessment levied against the defendants’ property was $287.05, 
payable in ten equal annual installments. The first four installments 
were paid. Default was made in the installment due 25 November, 
1925, and no further payments have been made. 

3. It is provided in section 10, chapter 56, Publie Laws, 1915, that in 
case of the failure or neglect of any property owner to pay “said in- 
stallment when the same shall become due and payable, then and in 
that event all of said installments remaining unpaid shall at once be- 
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come due and payable,” and collection may be enforced by sale of the 
property as in case of unpaid taxes. 

4, By act of Assembly, chapter 331, Public Laws, 1929, it 1s pro- 
vided that no statute of limitations shall bar the right of a municipality 
to enforce any remedy provided by law for the collection of unpaid 
assessments, whether for paving or other benefits, save from and after 
ten years from default in the payment thercof. 

5. Under chapter 131, Pubhie-Local and Private Laws, 1931, “all spe- 
clal assessments or installments of special assessments acretofore levied 
by the city of High Point for local improvements” were authorized to 
be extended by resolution of the city council duly adopted, which was 
done, 

6. That the amount levied against defendants’ property under this re- 
assessnient or extension was $240.95, payable in eight equal annual in- 
stallments of #30.12 cach, the first installment maturirg on 1 October, 
1931. 

7. The defendauts having failed and neglected to pay the installment 
due 1 October, 1931, this action was instituted 1 June, 1932, in the 
Municipal Court of the city of High Point to recover the full amount 
of said assessment, $240.95 with interest from 1 July, 1931. 

8. The only defense uiterposed is the plea of the three years statute 
of limitations. 

There was a judgment for the plaintiff in the municipal court, which 
was affirmed on appeal to the Superior Court, and from this latter 
ruling, the defendants appeal. 


Grover H. Jones and Thos, W. Sprinkle for plaintiff. 

Wm. llenry Hoyt, Self, Bagby, Aiken & Patrick and Clem B. Holding 
of counsel. 

ELA. Wright, R. L. Foust and Walter £. Crissman for defendants. 


Stacy, C. J. The case falls within a very uarrow compass. It is 
simply this: Defendants say that when they failed to pay the installment 
due on 25 November, 1925, plaintiff’s right of action accrued, was barred 
at the expiration of three years thereafter, and that the statutes of 
1929 and 1931, passed after the bar of the statute was complete, could 
not revive the right of action. For this position, they rely upon the 
following decisions: Jlorganton v. Avery, 179 N. C., 551, 108 S. E., 
138; Greensboro v. McAdoo, 112 N. C., 359, 17 S. E., 178; In re 
Beauchamp, 146 N. C., 254, 59 S. E., 687; Whitehurst v. Dey, 90 N. C., 
542; Note 36 A. L. R., 1316, e¢ seg. 

The position of the defendants, however, overlooks the fact that by 
virtue of the statute, chapter 56, Public Laws, 1915, under which the 
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assessment was originally levied, the confirmation of “the assessmeuts 
embraced in the assessment roll” is made a “Hen on the real property 
against which the same are assessed, superior to all other liens and en- 
eumbranees.” Schank v. ctsheville, 154 N. C., 40, 69 S. E., 681. This 
brings the case under the ten years statute, as decided in Drainage 
District v. Lluffstetier, 173 N. C., 523, 92 8. E., 368, rather than under 
the three years statute, as contended for by the defendants. Compare 
Statesville v. Jenkins, 199 N. C., 159, 154 8. E., 15. 

In this view of the matter, it becomes unnecessary to consider the ques- 
tion, debated on brief, whether a right of action already barred may 
he revived by a change in the statute of hmitations. Dunn v. Beaman, 
126 .N, C106, 36 Ss I, 1725 J arner-@ Johnston, 11) N.C. 300, Ai 
S. E., 483; Campbell x. Holt, 115 U. S., 620; Note, 36 \. L. R., 1316, 
ef seq. See, also, Wilkes County v. Forester, post, 163. 

Affirmed. 


C. L. LEGGETT vy. FEDERAL LAND BANK OF COLUMBIA, 
SOUTH CAROLINA. 
(Filed 8 February, 1933.) 
Process B d—Federal Land Bank may not be served with summons by 
service on Secretary of State under provisions of C. S., 1137. 

A Federal Land Bank created by act of Congress and deriving its 
right to own property and to do business in this State solely through 
a Federal statute is not a foreign corporation exercising such functions 
under cxpress or implied authority of this State, and C. S., 1187, relating 
to service of process on foreign corporations by service upon the Secretary 
of State is not applicable to such corporation, and our courts aequire 
no jurisdiction over it by such service. 


APPEAL by the defendant from Frizzel/e, J., at June Term, 1932, of 
Martin. Reversed. 

This is an action to recover damages for the breach of a contract in 
writing by which the defendant agreed to sell and convey to the plaintiff 
the land described in the complaint. 

The action was begun by a summons issued by the clerk of the Su- 
perior Court of Martin County, dated 12 December, 1931, and directed 
to the sheriff of Wake County, North Carolina. The summons was 
served as directed by leaving a copy of said summons with J. A. 
Hartness, Secretary of State, and thereafter duly returned by the sheriff 
of Wake County to the Superior Court of Martin County. 

In the complaint thereafter filed by the plaiuitiff, it is alleged that the 
plaintiff is a resident of Martin County, North Carolina, and that the 
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defendant 1s a corporation organized and doing business under and by 
virtue of an act of the Congress of the United States of America, with 
its principal office in the city of Columbia, in the State of South Caro- 
hna. It is further alleged in the complaint that the defendant has 
property in Martin County, North Carolina, and is doing business in 
this State. 

The defendant, in apt time, entered a special appearanec, and moved 
that the action be dismissed on the ground that the court had aequired 
no jurisdiction of the defendant by the service of the summons in the 
action by the sheriff of Wake County by leaving a copy of said summons 
with the Secretary of State, under the provisions of C. S., 1137. The 
motion was denied, and the defendant appealed to the Supreme Court. 


Joseph W. Bailey for plaintiff. 
B.A. Critcher, Frank P. McGowan and Harry D. Reed for defendant, 


Connor, J. The summons in this action was served in accordance 
with the provisions of C. §., 1187. The defendant coatends that sueh 
service was not effective as to it, for the reason that the statute is not 
appheable to the defendant. The statute is in words as follows: 

“C. $., 1187. Every corporation having property or doing business 
in this State, whether incorporated under its laws or not, shall have an 
officer or agent in this State upon whom process in all actions or pro- 
ceedings against it can be served. A corporation failing to comply with 
the provisions of this section is liable to forfeiture of its charter, or to 
the revocation of its license to do business in this State. In the latter 
event, process In an action or proceeding against the corporation may be 
served upon the Secretary of State by leaving a true copy thereof with 
him, and he shall mail the copy to the president, secretary, or other 
officer of the corporation, upon whom, if residing in this State, service 
could be had. For this service to be performed by the secretary, he 
shall receive a fee of fifty cents to be paid by the party at whose instance 
the service was made.” 

The validity of this statute has been sustained, where the defendant 
1s a corporation organized under the laws of another State, and has 
property or is doing business in this State, and summons issued in an 
action begun or pending in a court of this State against such corpora- 
tion, has been served in accordance with the provisions of the statute. 
See White v. Lumber Co., 199 N. C., 410, 154 S, E., 620; Timber Co. 
v. Insurance Co., 192 N. C., 115, 183 S. E., 424; R. R. x. Cobb, 190 
N.C., 375, 129 8. E., 828; Lunceford v. Association, 190 N. C., 314, 129 
S. E., 805; Anderson v. Fidelity Co., 174 N. C., 417, 93 S. E., 948; 
Currie v, Mining Co., 157 N. C., 209, 72 §. E., 980; Fisher v. Insurance 
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('o,, 186 N. C., 217, 48 S. E., 667. The principles on which the statute 
is held valid, when apphed to a corporation organized under the laws of. 
another State, are stated by Walker, J., in his opinion in the last cited 
case. In that opinion it is said: 

“Tt is thoroughly well settled thet the right of a foreign corporation 
to engage in business within a State other than that of its creation, 
depends solely upon the will of such other State, and this right may be 
granted or withheld by the State at its discretion, or it may be granted 
on any condition the State may see fit fo impose, unless there is an 
interference with interstate commerce, or some other federal principle 
is violated.” 

“A. foreign corporation, as will be seen from the authorities, can 
exercise the right to do business in a State only by comity or as an act 
of grace on the part of the State, and the condition upon which the 
favor is extended goes with it, and cannot be separated from it, so that 
if the privilege is enjoyed the condition must be performed.” 

The defendant in the instant case is a corporation created and organ- 
ized under an act of the Congress of the United States, known as “The 
Federal Farm Loan Act.” The validity of this act was upheld in 
Smith «. Kansas Cuy Title and Trust Company, 255 U. S., 180, 65 
L.. Ed. 577. The defendant was not only created and organized under 
and by yirtue of said act of Congress; it derives its right to own prop- 
erty and to do business im this State, solely from said act. It is not a 
foreign corporation, having property or doing business in this State, 
under a license, express or implied, from North Carolina. 14(a) C. J., 
1214. For this reason the provisions of C. 8., 1137, are not applicable 
to the defendant. There was error in the order denying the motion of 
defendant that the action be dismissed. The order must be 

Reversed. 


J. S ARMSTRONG vy. CHARLES A. JONAS, TRUSTEE, ET ADL, 


(Filed 8 February, 1938.) 
Mortgages A c-—— 
A notary public who owns a life estate in lands has no interest therein 


which would render his taking the acknowledgment of a deed of trust on 
the remainder in fee void. 


Civin action, before //arris, J., at July Special Term, 1932, of 
Lixcoin, 
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On 1 July, 1927, Kenneth Grigg and wife executed a deed of trust to 
Charles A. Jonas, trustee, and the Commercial Bank and Trust Com- 
pany, ceslui que trust, to secure a note for $10,000, payable to said 
bank. The property described in the deed of trust was situated on Main 
Street in the town of Lincolnton. The deed of trust contains the fol- 
lowing stipulation: “It is agreed that W. E. Grigg :s the owner of a 
life estate in the property herein conveyed, said property having been 
willed to him by B. F. Grigg during the lifetime of said W. E. Grigg.” 
The Seth Lumber Company purchased the note and deed of trust above 
described for valuable consideration on or about 18 June, 1931, and 1s 
now the owner and holder of said deed of trust. On 16 September, 1929, 
J. S. Armstrong, plaintiff, secured a judgment against Kenneth Grigg 
aud W. E. Grigg, amounting to $2,735 with interest and cost. Thereafter 
an execution was issued and the land duly sold therewider by the sheriff 
on 20 July, 1931. At said execution sale the plaintiff Armstrong became 
the purchaser of said land, and on 22 August, 1931, ins-ituted the present 
action to cancel the deed of trust, dated 1 July, 1927, and recorded in 
Book of Mortgages 154, at page 438, as a cloud upon his title, upon 
the proof that the acknowledgment of said deed of trust was taken 
by W. E. Grigg, notary public, who at the time owned a hfe estate in 
the land. .At the conclusion of the evidence there was judgment of 
nonswuit, and the plaintiff appealed. 


W. HW. Childs and W. A. Dennis for plaintiff. 

Ieyburn & Iloey for Lumber Company. 

Kemp B. Nivon for Charles A. Jonas and the liquidating agent of 
the Commercial Banh. | 


Broopen, J. If a notary public owns a life estate in a parcel of land. 
is he qualified to take the acknowledgment of the grantor and his wife 
to the execution of a deed of trust upon the remainder in fee? 

It has been generally held that 1f a notary puble is a party, trustee. 
or cestut que trust, 1 a conveyance of land that he is disqualified to 
probate the instrument or to take the acknowledgment of its execution. 
Blanton v. Bostic, 126 N. C., 418, 85 8. E., 1035; Cowan v. Dale, 189 
N. C., 684, 128 S. E., 155; Bank v. Tolbert, 192 N. C., 126, 133 S. E., 
558; Investment Company v. Wooten, 198 N. C., 452, 152 8S. E., 167. 
The Court observed in the Investment Company case, supra, that “from 
the authorities in this jurisdiction, the principle laid down ordinarily 
is to the effect that the notary public must not have a pecuniary or 
financial interest in the property conveyed.” 
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The pecuniary interest which vitiates an official act of this sort, mn- 
plies that the offiecr taking the acknowledgment will either actually or 
probably receive as his own, money or equivalent value as a result of 
the transaction. What value, benefit or advantage could the hfe tenant 
possibly realize from the execution of the deed of trust on the remainder 
in fee? His life estate is neither diminished nor enlarged thereby; nor 
is the enjoyment thereof in anyway Impaired or affeeted. Consequently, 
it is the opinion of this Court that the trial judge made a correct 
ruling. 


Affirmed. 


W. C. HANIXSS, ADMINISTRATOR OF CURTIS HANISS, DECEASED, vy. SOUTHERN 
PUBLIC UTILITIES COMPANY. 


(Tiled S February, 19383.) 


1. Master and Servant If a— 
The North Carolina Workmen's Compensation Law is constitutional. 
2. Same— 

Under the provisions of section SOS8S1(k) every employer and employee 
within the purview of the Compensation Act is presumed to have accepted 
its provisions. 

3. Same: Pleadings D c—Vitiating defect must appear upon face of com- 
plaint in order to be available upon demurrer. 

Where a demurrer is interposed in an action by the administrator of a 
deceased employee on the ground that the action is cognizable only by 
the Industrial Commission, and it does not appear from the face of the 
complaint that the defendant employed more than five men in this State, 
section SOSL (au), the demurrer is properly overruled, it being necessary 
that the vitiating defect appear ou the face of the complaint in order 
to be available on demurrer. 


Civin action, before Moore. J., at June Term, 1932, of Winkes. 

The plaintiff filed a complaint to recover damages for personal in- 
jury. A demurrer thereto was sustained, and thereupon the plamtitt 
filed an amended complaint alleging that his intestate was killed on 6 
December, 1929. The cause of death was contact with a guy wire im- 
properly insulated; and it was also alleged that the defendant negligently 
failed to furnish the deceased with safe and suitable tools and applances 
with which to perform his duties. Paragraph 10 of the complaint is as 
follows: “That at the time of the grievance herein set forth and at no 
time prior thereto had the plaintiff’s intestate accepted the provisions ot 
the Workmen’s Compensation et, or by any acts or conduct acquiesced 
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in or agreed to become bound by the provisions thereof.” The defendant 
demurred to the amended complaint for that on 6 December, 1929, the 
date of the injury and death, plaintiff’s intestate was employed by the 
defendant “in its business in the State of North Carolina, and that his 
alleged injury occurred in the State of North Carolina, and that such 
employee was subject to the provisions of the North Carolina Work- 
men’s Compensation Act.” The demurrer was overruled and the de- 
fendant appealed. 


T. C. Bowie and Wm. M, Allen for plaintiff. 
Manly, Hendren and Womble for defendant. 


Broepren, J. The defendant contended that the injury occurred subse- 
quent to the enactment of the Workmen’s Compensation law, and that 
as a result the cause was cognizable by the Industrial Commission. The 
plaintiff contended that the Workmen’s Compensation -Act was uncon- 
stitutional for that it impaired the right of trial by jury, guaranteed 
by the Constitution of North Carolina. 

The constitutionality of the Workmen’s Compensation Act was upheld 
in /fearner v. Lincolnton, 202 N,. C., 400, 162 S. E., 909. See, also, 
Ilagler v. Highway Commission, 200 N. C., 733, 158 S. E., 383. 

The plaintiff alleges in paragraph 10 of the compla:nt that his in- 
testate had not accepted the provisions of the Workmen’s Compensation 
Aet. However, this is immaterial for the reason that C. S., 8081 (k) 
provides in substance that every employer and employee coming within 
the purview of the act is presumed to have accepted the provisions 
thereof. 

Hflowever, the demurrer was properly overruled. It does not appear 
upon the face of the complaint that the Workmen’s Compensation Act 
apples to the defendant. C. S., 8081(u) provides in subsection (b) that 
the Workmen’s Compensation .Act does not apply to casual employees, 
“nor to any person, firm or private corporation that has regularly in 
service less than five employees in the said business within this State.” 
ete. cLycoch v. Cooper, 202 N. C., 500, 163 S. E., 569. The face of the 
complaint does not disclose that the defendant employs more than fire 
men. .A demurrer cannot be sustained unless the vitiating defect appears 
upon the face of the pleadings assailed. Justice v. Sherard, 197 N. C., 
237, 148 S. E., 241. 

Affirmed. 
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STATE vy. ADE FRANKLIN. 
(Filed 8 February, 1933.) 


Indictment E d: Bills and notes I f—In this case held: there was fatal 
variance between indictment and proof. 


Where the indictment charges the defendant with issuing a worthless 
check to a certain person and the evidence at the trial relates only to 
the issuance of a check to another person, there is a fatal variance be- 
tween the indictment and proof, and a demurrer to the evidence should be 
sustained or the action dismissed as in case of nonsuit. C. 8., 4643. As to 
whether a check given under representations that the drawer would have 
money in the bank to meet payment within ten days comes within the 
provisions of the ‘bad-check”’ law is not presented for decision on the 
record. 


APPEAL by defendant from Jloore, J., at April Term, 1932, of Avery. 

Criminal prosecution tried upon indictment in which it is charged 
that the defendant, on 19 October, 1981, did, unlawfully and wilfully, 
exccute, utter, and give a worthless check on the Avery County Bank, 
in the sum of $21.50, payable to Watauga Chevrolet Company, and 
dated 24 July, 1930, which said check was presented to the bank for 
payment, and payment refused because the defendant had not provided 
suficient funds in said bank to pay off said check, in violation of chapter 
62, Public Laws, 1927, generally known as the “Bad Cheek Law.” 

The State offered only one witness, Max Daniels, whose entire testi- 
mony is as follows: 

“T sold the defendant, Ade Franklin, a car in July and he gave me 
his check and said: ‘I have got no money in the bank but I will have 
it in there in ten days, and asked me to hold the check ten days and I 
did; and I presented it after ten days, and there was not any money mn 
the bank. I presented the check to the bank and it was not paid. I do 
not know why. Yes, 1 endorsed the check. I put it through the window 
and they wouldu’t aecept it. They said there was no money. I wrote the 
eheck myself and Mr. Franklin held the pen and made his mark.” 

The defendant demurred to the State’s evidence and rested. 

Verdict: Guilty in the manner and form as charged in the bill of 
indictment. 

Judgment: Eighteen months on the roads. 

Defendant appeals, assigning errors. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
JW. Ragland for defendant. 
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Stacy, C. J. It is not charged in the bill of indictmeut that the check 
described therein was “delivered to another . . . for the payment ot 
money or its equivalent, knowing at the time . . . that the maker 
or drawer thereof has not sufficient funds on deposit in or eredit with 
such bank er depository with which to pay the same upon presentation.” 
Chapter 62, Public Laws, 1927; S.v. Varboro, 194 N. C., 498, 140 S. E., 
2165 5.0. Baker, 100 NC. 578, 109 8. Be 249, 

Nor does it appear that the check mentioned in the indictment is 
the same as the one given to the witness, Max Daniels. Apparently the 
charge relates to one transaction, while the proof concerns another. S. v. 
Corpening, 191 N. C., 751, 183 S. E., 14. 

Where there is a fatal variance between the indictment and the proof, 
it is proper to sustaim the demurrer to the evidence, or to dismiss the 
etion as in case of nonsuit. C. 8., 4643; 8. ve. Harris, 195 N. C., 306, 
1418. E., 883; 8. ve. dlarbert, 185 N. C., 760, 118 8. E., 6; 8S. vo. Gibson, 
170 N. C., 697, 86 8. E., 774. 

The point debated on brief as to whether the evidence brings the ease 
within the principle announeed in 8, +, Crawford, 198 N. C., 522, 152 
S. E., 504, is not presented by the record. S. a. Corpening, supra, 

Reversed. 


GURNEY P. HOOD), COMMISSIONER, EX REL. FIRST BANK AND TRUST 
COMPANY, v. J. MACK RHODES anp THE FIDILITY AND CASU- 
ALTY COMPANY OF NEW YORK. 


(Filed S February, 1983.) 


Principal and Surety B d—Contractual limitation on time for bringing 
action on bond of bank official is unaffected by C. S., 441. 

Where the bond covering defalcation of a bank official provides that no 
action thereon should be maintained after six months from the termina- 
tion of the bond, the contractual limitation is valid and bars an action on 
the bond after the expiration of the prescribed period although the defal- 
sation was not sooner discovered because of the concealment of the official, 
nor is this result affected by the provisions of C. S., 441 that action against 
the official is not deemed to have accrued until the discovery of the facts 
constituting the fraud. 


ArPEAL by plaintiff from Schenck, J., at May Term, 1932, of 
HeENDERSON. 

Civil action to recover for alleged faithlessness of bank official and 
to hold surety for his derehetions, heard upon demurrer. 
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The complaint alleges: 

1. That J. Mack Rhodes, officer of the First Bauk and Trust Com- 
pany of Hendersonville, misappropriated not less than $5,000 annually 
from 1 June, 1926, to 1 June, 1929. 

2, That on 1 June, 1926, a $5,000 fidelity bond was executed by the 
Fidelity and Casualty Company of New York, indemnifying the First 
Bank and Trust Company against loss through fraud, dishonesty, for- 
very, theft, embezzlement, or wrongful abstraction by any of its officers 
or employees. This bond was renewed each year for three years and 
expired by mutual consent 1 June, 1929. It contains the following 
clause : 

“Tn the event of the canecllation or termination of this bond as to any 
emplovee, whether by notice or otherwise, the right fo snake a claim 
hereunder as to such employee shall ecase at the end of six months after 
such termiation.” 

3. The First Bank and Trust Company closed its doors 19 November, 
1980. Soon thereafter, defaleations of at least $5,000 annually while 
said bond was in foree, was discovered and immediately reported to the 
defendant, Casualty Company. 

4+. That demand for payment of $15,000 has been made upon the 
defendants, and refused. 

Demurrer interposed by the Fidelity and Casualty Company of New 
York on the ground that the complaint fails to state facts sufficient to 
constitute a cause of action against said defendant. Demurrer sustained. 
Plaintiff appeals. 


Redden & Redden for plaintiff. 
Johnson, Smathers & Rollins for defendant, Casually Company. 


Stacy, C. J. By the terms of the bond in suit, the right to make claim 
thereunder expired at the end of six months after its termination. It 
terminated by mutual consent 1 June, 1929. Claim was not made until 
more than seventeen luonths thereafter. The demurrer was properly 
sustained. Annotations, 43 A. L. R., 977, and 62 A. L. R., 4115 Chicora 
Bank v. U.S. F. & G. Co., 159 8. E. (8. C.), 454; Ballard Co. v. U.S. 
Moa Gs C0y, 150 Why, 236; 250-8. W.;- 1, inn. Cas. 191SC, 1208 > Baird 
vw. Northwestern Trust Co., 56 N. D., 398, 217 N. W., 538, 56 A. L. R, 
1L2O 

The decisions are to the effect, that where the lability of the insurer 
is expressly limited in an indemnity or fidelity bond to losses occasioned 
and discovered during a specified time, there is no Hability unless the 
loss not only occurs but is also discovered within the prescribed period. 
and the mere fact that the discovery is prevented by the concealment of 
the defaulter will not extend the period of indemnity. 14 R. C. L., 1268. 
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Nor is the case altered by the fact that under C. S., 441, cause of 
vetion for fraud as against the defaulting officer, is not deemed to have 
accrued “until the discovery by the aggrieved party of the facts consti- 
tuting the fraud.” This is a statute of hmitations and can have no effect 
upon the valid contractual relations existing between the indemuitor 
and indemnitec. Williams v. UL S. Cas. Co., 150 N, C., 597, 64 8. E., 
910. 

Affirmed. 


T. HYDE vy. JOHN A. TATHAM anp WILLIAMS AND FULGHAM 
LUMBER COMPANY. 
(Filed S February, 19383.) 
1. Pleadings G b— 
The liability of a defendant will be determined in accordance with the 
theory of liability alleged in the complaint. 
2. Bills and Notes C a—Person signing note as endorser is bound in that 
‘apacity in absence of words indicating contrary intention. 


One who signs a note as an endorser without indicating by proper words 
his intention to be bound in any other capacity is an endorser, C. S., 3044, 
and by his unqualified endorsement engages to pay the note to a holder, 
or any subsequent endorser required to pay it, upon proper notice of dis- 
honor and proceedings thereon. C, 8., 3047. 
3. Same—An endorser of commercial paper is entitled to notice of dis- 
honor. 


An endorser on commercial paper is entitled to notice of dishonor, and 
where in an action against an endorser on a note there is testimony that 
the endorsement was not an accommedation endorsement, C, S., 3061, an 
instruction that if the jury found that the note had been executed and 
transferred to plaintiff and had not been paid, that they should allow re- 
covery for the amount of the note with interest is error. 


APPEAL by defendant Tatham from Stach, J., at June Teri, 1932, of 
‘XN a : 
Granam. New trial. 

The Williams and Fulgham Lumber Company executed and delivered 
to its codefendant John A. Tatham its promissory note as follows: 


$262.98. Biltmore, N. C., 13 Javuary, 1931. 

Three months after date we promise to pay to the order of John .\. 
Tatham, two hundred and sixty-two dollars ninety-eight cents. At Na- 
tional Bank of Commerce, Asheville, N. C. Value received. 


W liaims and Fulgham Lumber Co. 
NO; Do22. Per J. E. Fulgham, Sec. and Treas. 


“Endorsed on back: John A. Tatham, D. T. Hyde.” 
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The plaintiff brought suit on this note and on another note dated 
10 February, 1931, in the sum of $250, executed by the Williams and 
Fulgham Lumber Company, and on an open account for $417.91 alleged 
to be due by the Lumber Company. Tatham’s motion for nonsuit was 
denied as to the action on the note herein set out and was allowed as 
to the last two causes of action. The jury returned a verdict fixing 
Tatham’s indebtedness to the plaintiff at $262.98 with interest from 13 
April, 1931. Judgment for plaintiff; appeal by Tatham. 


Moody & Moody for appellant. 
Vo counsel contra, 


Avams, J. The plaintiff was the only witness. He testified that he 
had received the note from Tatham before its maturity and had endorsed 
and delivered it to Hyatt; that Hyatt had returned it, and that the 
plaintiff was the owner and holder of the note at the time he brought 
suit. 

Instead of being clear the testimony is rather confusing. A part of it 
scems to indicate that Tatham sold the lumber “for the money,” and 
thereby became indebted to the plaintiff; but other parts are incon- 
sistent with this inference. The plaintiff alleges, however, that Tatham 
is indebted to him on the note, not in assumpsit for money had and 
received; and in passing on the question of the appellant's liability we 
are restricted to the allegations in the complaint. 

Tatham was an endorser of the note: he did not indicate by appro- 
priate words lus intention to be bound in any other capacity. C. 8. 
3044; ITouser v. Fayssoux, 168 N. C., 1. By his unqualified endorse- 
ment he engaged that on due presentment the note should be paid accord- 
ing to its tenor, and that if dishonored and the necessary proceedings 
on dishonor were taken he would pay the amount thereof to the holder 
or to any subsequent endorser who might be compelled to pay it. C.S.. 
3047. 

An endorser of commercial paper is entitled to notice of dishonor. 
Perry v. Taylor, 148 N. C., 362; Houser v. Fayssoux, supra; Bank v. 
Johnston, 169 N. C., 526; Horton v. Wilson, 175 N. C., 5383. We find 
nothing in the record which is sufficiently definite to be within any of 
the exceptions to this rule. Presentment for payment is not required 
to charge an endorser if the instrument is made for accommodation and 
he has no reason to believe that it will be paid if presented; C. S., 3061, 
but the plaintiff testified that the appellant was not an endorser for 
accommodation. 
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We think the following instruction to the jury was inaccurate: “If 
you beheve the note was executed and transferred to the plaintiff, there 
being nothing to show discharge or payment, your answer would be the 
amount of the note with interest as stated. The evidence is undisputed 
and if you believe it, your answer would be $262.98 with interest from 
13 April, 1981.” 

The exception to the instruction entitles the appellant to a new trial, 
in which the facts may be more clearly developed. 

New trial. 


STATE v. D. M. BYRD. 


(Filed 8 February, 1988.) 


Bills and Notes I f— 


A post-dated cheek for a past account does not come within provisions 
of the “bad-check law.” C. 8., 4288(a). 


AvpEAL by defendant from Moore, J., at April Term, 1932, of 
Mircurntyt. New trial. 


Attorney-General Brummitt and Assistant Attorney-General Scawell 
for the State. 
Berry & Greene for defendant, 


Apams, J. The defendant drew two checks on the Bank of Spruce 
Pine payable to the order of the Climax Manufacturing Company. Both 
checks were post-dated—that is, the date on each check was later than 
the real date of its issue. The question is whether the defendant is 
guilty of giving a worthless check in violation of section 4283(a) of the 
Consolidated Statutes. 

The trial court instructed the jury to convict the defeadant if thev 
believed the evidence and found beyond a reasonable doubt that he had 
given the checks, and that it made no difference whether the checks were 
or were not post-dated. 

They were given for a past account and if post-dated d:d not import 
ernninal liability. S. v. Crawford, 198 N. C., 522. For error in the 
instruction the defendant is entitled to a new trial. 

New trial. 
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WILKES COUNTY vy. C. A. FORESTER anp Wire, LUNA PORESTHR. 
(Filed 8 February, 1953. ) 


. Limitation of Actions E c— 
Where the applicable statute of limitation is properly pleaded the 
burden is on plaintiff to show that the action is not barred thereby. 


po 


2, Taxation H b—County’s right to foreclose tax certificate held barred 
for failure to bring action within eighteen months. 

Where a county has purchased certain land at a tax sale and elects to 
proceed to forecluse its tax certificate under the provisions of N. C. Code 
(Michie), SOS, the county is bound by the limitation prescribed by section 
S037, and its action to forecluse such certificate is barred after the elapse 
of eighteen months from the date of the purchase of the certificate 
when the limitation prescribed by the statute is properly pleaded. 

3. Limitation of Actions A a—Where statute providing remedy prescribes 
limitation such limitation applies to sovercign. 

The general rule that the suvereign is not barred by the statute of 
limitations does not apply where the statute providing the remedy also 
prescribes a limitation. 

4. Limitation of Actions A a—After action is barred right of action can- 
not be revived by statute. 

Where the bar of the statute of Mmitations has been completed the 
Legislature may not repeal the bar by statute, since such action would 
affect a vested right. 

Taxation H b: Statutes A c—After right to foreclose tax certificate is 
barred statute may not revive right by changing limitation. 

The provisions of chapter 260, section 3, Public Laws of 1931, in so far 
as they attempt to revive the right to foreclose a tax certificate after such 
right had been barred under the provisions of N. C. Code (Michie), sec. 
S037, is uncunstitutional and yoid, but under the proviso in the act it 
would seem that it was not intended to so apply. 


Uw 


APPEAL by plaintiff from soore, J., at June Term, 1932, of W1ILKEs. 
Afhrmed. 

This was a civil action instituted by plaintiff against defendants in 
the Superior Court of Wilkes County, under C. 8., 8037, and amend- 
ments, in which action the plaintiff is seeking to foreclose certain certifi- 
cates of tax sales on the property described in the complaint for taxes 
for the years 1924 and 1925. The summons was issued 16 May, 1930. 
One of the certificates of tax sale was for the tax for 1924 and dated 
20 November, 1928, but sold on 5 November, 1928; and the other was for 
tax of 1925 and dated 27 November, 1928, but sold 8 November, 1928. 
The above is accurate, the further answer of defendants is incomplete, 
but the plea is sufficient. 
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The complaint, among other things, alleges that “3. The premises 
have not been redeemed from the sales mentioned and there is now due 
and owing plaintiff the sums mentioned in the preceeding paragraph, 
which are a first lien on the premises, which sums or certificates of sale 
shall bear interest at the rate provided by law on the entire amount of 
taxes and sheriff’s costs as prescribed by chapter 221, Public Laws of 
North Carolina, session 1927, as amended by chapter 20+, Public Laws 
of North Carolina, session 1929, and as amended by acts of General 
Assembly, session 1931, under the provisions of which this action is re- 
quired to be brought against the defendants who have or claim to have 
an interest or estate in the premises.’ Wherefore, plaintiff asks the court 
to render judgment as follows: (a) Declaring a first lien on the premises 
for the amounts mentioned in the second paragraph above and interest 
claimed in the third paragraph hereof. (b) Foreclosure cf said liens on 
the premises and the appointment of a commissioner to make sale ac- 
cording to the usage and practice of the courts and agreeable to the 
statute. (¢) An order of publication as provided in chaprer 221, Public 
Laws of North Carolina, session 1927, as amended by chapter 204, Pub- 
lic Laws of North Carolina, session 1929, and as amended by acts of 
General Assembly, session 1931. (d) For costs of action and for such 
other and further rehef as plaintiff may be entitled to under the pro- 
visions of the above mentioned statute and amendments thereto and other 
applicable provisions of law. 

The defendants, in their answer, say: “Answering allegations con- 
tained in paragraph 2, the defendants admit that the property was listed 
and assessed for taxes, but they deny the remainder of said paragraph 
and ayer the truth to be, that the taxes described in said paragraph 
have been fully paid, and if said property was sold that the same was an 
illegal sale, as these defendants are informed, believe and allege, and 
that the taxes have been paid at the time of the sale and all other allega- 
tions in said paragraph are denied. That allegations contained in para- 
graph 3 of the complaint are not true and the same are denied. These 
defendants, further answering the complaint, and for further defense, 
say: That they are advised, informed and believe under the statute, 8037, 
Consolidated Statutes, that the plaintiff was required to tring its action 
Within 18 months from the date of the certificate of sale and that the 
certificate of sale as alleged in the complaint should have been issued 
on the day of the sale as the bidder was entitled to the ce:tificate on the 
date of said sale and that the sale in this action was ou 5 November, 
1928, and that the action was not instituted until 16 May, 1930, aud 
more than 18 months elapsed from the date of the sale before said action 
was instituted and that the plaintiff’s action is barred by said statute, 
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and that said statute of limitation is hereby pleaded as a bar to the 
plaintiff’s right to recover in this action. Wherefore, these defendants, 
having fully answered the complaint of the plaintiff, pray that this 
action against them be dismissed; that any tax receipts or certificates 
which are now held by the county be canceled of record and surrendered 
to these defendants; that these defendants recover their cost expended 
and for any other and further relief that they may be entitled to 
recover.” 


A. IT. Casey for plaintrff. 
Trivette & Holshouser for defendants. 


Crarxson, J. At the close of plaintiff’s evidence, the defendants made 
a motion in the court below for judgment as in case of nonsuit. C. S., 
567. We see no error in the court below granting the nonsuit. This 1s an 
action brought to foreclose certificates of tax sales for the years 1924 
and 1925 under C. 8., 8037, and amendments. 

The statute of limitations having been pleaded by defendants, the 
burden was on plaintiff to show that its suit was brought within eighteen 
months from the time of the accrual of the cause of action, or otherwise 
it was not barred. This has been the prevailing rule with us as to the 
burden of proof, where the statute of limitation is properly pleaded. 
Marks v. McLeod, 203 N. C., at pp. 258-9. 

Public Laws, 1927, chapter 321, at p. 582, sec. 4. C. S., 8028, as sub- 
stituted, is as follows: “Remedy of holder of certeficate of sale. Every 
county, person, firm or corporation, private or municipal, who has pur- 
chased any lands or interest in the same at any tax sale, as evidenced by 
sheriff’s certificate of sale, or becomes a holder of any sheriff’s certificate 
of sale referred to in section 8024, Consolidated Statutes, shall have the 
right of foreclosure of said certificate of sale by civil action and this 
shall constitute his sole right and only remedy to foreclose the same.” 

C.§S., 8037, as substituted (Public Laws, 1927, chap. 321, at p. 584), 
is as follows: “Every county, or political subdivision of the State which 
is now, or may hereafter become, the holder by purchase at sheriff’s sale 
of land for taxes of any certificate of sale, shall bring action to foreclose 
the same within eighteen months from the date of the certificate.” 

Public Laws, 1929, chap. 204, sec. 4, at p. 261, is as follows: “Any 
certificate of sale in the hands of any person, corporation, firm, county 
or municipality on which an action to foreclose has not been brought, 
which according to the terms of chapter two hundred and twenty-one 
of the Public Laws of one thousand nine hundred and twenty-seven 
should have been brought, shall have until December first, one thousand 
nine hundred and twenty-nine to institute such action. This action and 
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extension shall and does include all such certificates whether the same 
were issued for the sale of one thousand nine hundred and twenty-seven 
taxes and any and all certificates sold or issued prior thereto. This sec- 
tion does not in any way or manner repeal so much of said section eight 
thousand and thirty-seven in said chapter which provides that such 
action to foreclose shall be brought within eighteen months from the 
date of the certificate beginning with certificates purchased and issued 
during the year one thousand nine hundred and twenty-eight.” See 
Pubhe Laws, 1929, chap. 334. 

Pubhe Laws, 1981, chap. 260, sec. 8, is as follows: “That chapter 
two hundred and four of the Public Laws of one thousand nine hundred 
and twenty-nine be and the same is hereby amended by striking out all 
of section four and inserting in lieu thereof the following: ‘Section 4. 
Any person, corporation or firm, or the board of commissioners of any 
county or the governig body of any municipality holding a certificate 
of sale on which an action to foreclose has not been brought but accord- 
ing to the terms of chapter two hundred twenty-one of the Public Laws 
of one thousand nine hundred and twenty-seven as amended should have 
been brought, shall have until the first day of December, one thousand 
nine hundred and thirty-one, to institute such action. This section and 
extension shall include all certificates exeeuted for the sales prior to and 
including sale for the tax levy of the year one thousand nine hundred 
twenty-eight. The board of commissioners or the governing body of any 
county or municipality holding any certificate upon which action has 
been brought, but upon which final judgment of confirmation has not 
been rendered, may, by recorded resolution, cause such action to be held 
in abeyance until the first day of December, one thousand nine hundred 
and thirty-one, and the court shall abide by such resolution: Provided. 
however, that where any action to foreclose has heretofore been insti- 
duted or brought for the collection of any tax certificate, prior to the 
ratification of this act, under the then existing laws, nothing herein shall 
prevent or prohibit the continuance and suing to completion any of said 
suit or suits under the laws existing at the time of institution of said 
action.” (Italics ours in all the foregoing statutes. ) 

The record, undisputed, discloses: (1) The certificates of tax sales 
now owned by plaintiff county were purchased by it on 5 November, 
1928, and on 8 November, 1928. (2) The summons in this action was 
issued 16 May, 1930—over eighteen months after the purchase of the 
certificates of tax sales. 

(1) The first question involved: Is plaintiff barred by the eighteen 
months statute of limitations, which is properly pleaded, where it at- 
tempted to foreclose certain certificates of tax sales? We think so. It so 
elected. 
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There are two methods of tax foreclosures provided by the statutes. 
C. S., 7987, is as follows: “The lien of the State, county, and municipal 
taxes levied for any and all purposes in each year shall attach to all 
real estate of the taxpayer situated within the county or other munici- 
pality by which the tax list is placed in the sheriff’s hands, which hen 
shall attach on the first day of June, annually, and shall continue until 
such taxes, with any penalty and costs which shall accrue thereon, shall 
be paid.” C.§8., 7990, is as follows: “A lien upon real estate for taxes 
or assessments due thereon may be enforced by an action in the nature 
of an action to foreclose a mortgage, in which action the court shall 
order a sale of such real estate, or so much thereof as shall be necessary 
for that purpose, for the satisfaction of the amount adjudged to be due 
on such lien, together with interest, penalties, and costs allowed by law, 
and the costs of such action. When such hen is in favor of the State 
or county, or both, such action shall be prosecuted by and in the name 
of the county; when the hen is in favor of any other municipal corpora- 
tion the action shall be prosecuted by and in the name of such eorpora- 
tion. When such lien is in favor of any private individual or private 
corporation holding a certificate of tax sale or deed under a tax sale, 
whether as original purchaser at a tax sale or as assignee of the county 
or other municipal corporation or of any other holder thereof, such 
action shall be prosecuted in the name of the real party in interest.” 

In proceeding under these statutes, the sovereign is not barred. Wel- 
mington v. Cronly, 122 N. C., 383. 

In Wilmington v. Moore, 170 N. C., at p. 53, the following observa- 
tions are made: “The power of the General Assembly to enact legisla- 
tion authorizing collection of back taxes and the right of the State and 
municipalities representing it to enforce collection by appropriate action 
in the courts, is fully established in this State.” Threadgill v. Wades- 
boro, 170 N. C., at p..648; New Hanover County v. Whiteman, 190 
N. C., 332; Whitley v. Washington, 193 N. C., 240; Hunt v. Cooper, 
194 N. C., at p. 267; Shale Products Co. v. Cement Co,, 200 N. C., 
at p. 230. Under the above there is no statute of limitations applicable. 
In the present action, however, it is different. 

We have the statutes first above cited which relate to foreclosures by 
a county which has advertised the taxpayer’s land, and it is not pur- 
chased by a stranger but purchased by a county and a certificate of tax 
sale 1s issued to the county. The foreclosure of this certificate of tax 
sale is “sole right and only remedy” and C. 8., 8037, supra, provides 
that such action to foreclose be brought “within eighteen months from 
the date of the certificate.” New Hanover County v. Whiteman, supra: 
Shale Products Co. v. Cement Co., supra. 
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The plaintiff brought this action under the statutes first above cited, to 
foreclose its certificates of tax sales. The defendants set up the plea of 
the statute of limitations, which we must sustain. The general rule 
“nudlum tempus occurrit retpublice”’ does not obtain, in a case where 
the statute applicable provides a time limit in which the action must be 
brought. JJanning v. R. f., 188 N. C., at p. 665; Gauwit v. Lake Wac- 
camaw, 200 N. C., at p. 599. 

Under the well-settled authorities in this jurisdiction, plaintiff’s action 
is barred by the statute in force applicable to this controversy. 

(2) The second question involved: Public Laws, 1931, chap. 260, see. 
3; at p. 320: “This section and extension shall include all certificates 
executed for the sale prior to and including sale for the tax levy of the 
year one thousand nine hundred and twenty-eight.” Is this provision, 
when the cause of actions is barred, constitutional? We think not. 

This enabling act was passed after the bar of the statute was complete. 
See Trust Co, v. Redwine, ante, 126; High Point v. Clinard, ante, 149. 

“In Campbell v. lolt, 115 U. &., 263, it is said: ‘It may, therefore, 
very well be held that, in an action to recover real or personal property, 
where the question is as to the removal of the bar of the statute of lm1t- 
tatlous by a legislative act passed after the bar has become perfect such 
act deprives the party of his property without due process of law. The 
reason is, that, by the law in existence before the repealing act, the 
property has become the defendant’s, Both the legal title and the real 
ownership had become vested in him, and to give the act the effeet of 
transferring this to plaintiff, would be to deprive him of the property, 
without due process of law.’ See Dunn v. Beaman, 126 N. C,, at p. 770.” 
Booth v. Hairston, 193 N. C., at p. 286. Although the Campbell case, 
supra, 1s not applicable to the facts in this action, it has been frequently 
cited to sustain them. 

In Dunn v. Beaman, supra, this interesting obiter diclum is found: 
“The referee holds, however, and was sustained by the judge below, that 
though ‘this claim was already barred when chapter 269, Laws of 1889, 
was passed, it was revived thereby.’ That chapter struck out the words, 
‘in cases heretofore solely cognizable in courts of equity,’ from section 
155(9), of The Code. The ruling, that though a debt is barred by the 
statute of limitation the Legislature may remove the bar by repealing 
the limitation after 1t has accrued, is within the reason:ng of Pearson, 
C. J., in Hinton v. Hinton, 61 N. C., 410, and is sustained by Justice 
Miller, in Campbell v. Holt, 115 U. S., 620, decided in 1885, the Court 
in the latter case holding that this 1s true as to a debt, though not 
us to the title to property which has ripened, because tine does not pay 
the debt, but time may vest the right of property. On the other hand, 
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it has been held by the Supreme Court of this State (1884), in White- 
hurst v. Dey, 90 N. C., 542, that the Legislature cannot revive a right 
of action as to a debt when it has become barred by the lapse of time, 
though it is true the decision was not necessary to the disposition of 
that case. The point is an interesting and important one, but it 1s not 
necessary that we pass upon it, for there is no state of facts to which 
it 1s applicable.” 

McIntosh, Practice & Procedure in Civil Cases, latter part of section 
104, at p. 105, speaking to the subject, citing numerous authorities, says: 
“Where the effect of the statute is to bar the remedy and that bar is 
complete, it is generally held that a change in the statute cannot revive 
the remedy. Where the bar of the statute is not complete, a change 1n 
the statute may extend or shorten the time, but in the latter case a 
reasonable time must be given for the claimant to enforce his right.” 
See Carawan v. Barnett, 197 N. C., 511. 

In 17 R. C. L., “Limitations of actions” is the following; sections 15 
and 16, at pp. 674-5: “Section 15. Vested right of defense when bar ws 
complete. One who has become released from a demand by the operation 
of the statute of limitations is protected against its revival by a change 
in the limitation law, the defense in such case being considered a vested 
right or property, which cannot be taken away by legislation, or even 
by the action of a constitutional convention, attempting to revive the 
cause of action either by repeal of the statute or by affirmative act. 
Section 16. Bar of statute as affecting rights in property. There appears 
to be no divergence of opinion as to the full appheability of the principle 
that the Legislature cannot divest a vested right to a defense under the 
statute of limitations, whether the case involves the title to real estate or 
personal property. Where a right of action to recover property 1s barred 
in favor of one having possession thereof the possessor becomes the owner 
of the property, with all the incidents of ownership, and his title cannot 
be impaired by subsequent legislation.” 

6R. C. L., “Constitutional Law” latter part of section 308, at p. 320: 
“In most jurisdictions it is held that after a cause of action has become 
barred by the statute of limitation, the defendant has a vested right 
to rely on that statute as a defense, and neither a constitutional conven- 
tion nor the Legislature has power to divest that right and revive the 
cause of action. Where title to property has vested under a statute of 
limitations it is not possible by any enactment to extend the statute or 
revive the remedy since this would impair a vested right in the prop- 
erty.” 

In Ballentine & Sons v. Thos. Macken (N. J.), 10 A. L. R., at p. 


837, citing Campbell v. Holt, supra, and 1umerous other authorities, 
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it is said: “The rule is institutional and fundamental that a party who 
has become released from a demand by the operation of the statute is 
protected against its revival by a change in the limitation law; the de- 
fense of the statute being considered a vested right, which cannot be 
taken away by legislation without violating the inhibition of the 14th 
Amendment to the Federal Constitution.” 

In Varner v. Johnston, 112 N. C., p. 576 (Burwell, J.), annotated in 
36 A. L. R., at p. 1818: “It was held that an action to declare the con- 
tents of a destroyed will, which was barred by the statute of limitations, 
was not revived by a subsequent statute apparently passed during the 
appeal, the Court saying that said subsequent statute ‘can have no apph- 
cation to the matter before us. .\s the law was when the case was heard 
in the Superior Court, the proceeding was barred.’ ” 

In 36 A. L. R., supra, at p. 1818, we find: “There are many cases hold- 
ing that where the right to collect a debt is barred by the statute of 
limitations, the legislature has no power to revive the right of action,” 
citing Whitehurst v. Dey, supra. 

Whatever may be the holdings in other jurisdictions, we think this 
jurisdiction is committed to the rule that an enabling statute to revive 
a cause of action barred by the statute of hmitations is inoperative and 
of no avail, Booth v. Hairston, supra. It cannot be resuscitated. The 
sovereign, permitted an old principle to be invaded in this matter, that 
no time runs against the commonwealth or State, and the General As- 
sembly having passed the statute of limitations which ccfendants prop- 
erly pleaded, the statute of 1931, which attempted to destroy defendants’ 
defense of the statute of hmitations, is Inoperative and void as to them. 
It takes away vested rights of defendauts and therefore is unconstitu- 
tional. Again we think under the proviso, the present ac‘ion is exempted 
from the statute. Public Laws, 1931, chapter 260, supra: “Nothing 
herein shall prevent or prohibit the continuance and suing to completion 
any of said suit or suits under the laws existing at the time of institution 
of said action.” 

This case has been decided since the death of Judge Walter E. Moore, 
who heard this cause in the court below. It is one of the last appeals to 
this Court from the courts he presided over. It may not be out of place 
to say that he died at an advanced age—full of honors. An able judge, 
one who did much in educational hnes in the mountain section of this 
commonwealth, and his love for his State was shown in many uplift 
movements. For the reasons given, the judgment of the court below is 


Affirmed. 
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TOWN OF LUMBERTON vy. GURNEY P. HOOD, COMMISSIONER oF BANKS, 
PLANTERS BANK AND TRUST COMPANY, and R. C. COPPEDGE. 
LIQUIDATING AGENT. 

(Filed 8 February, 1933.) 


1. Banks and Banking H d—Right of bank to offset depositor’s claim 
against depositor’s debt to bank. 


Upon the insolvency of a bank it has the right to offset an amount due 
a depositor against the depositor’s debt to the bank if the depositor’s debt 
has matured, or, even though the debt has not matured, if the depositor 
is insolvent. 


2, Same—Bank held not entitled to offset municipal bonds owned by it 
against the municipality’s deposit in the bank. 

A bank executed bonds to secure deposits by an incorporated town. The 
bank refused to renew the bonds at their expiration, but entered into a 
written agreement with the town whereby the town was “assigned” cer- 
tain of its municipal bonds owned by the bank to “protect it against loss 
on account of deposits.”’ The bank became insolvent. The municipal bonds 
bore maturity dates of 1985, 1941 and 1942, and at the time of the bank’s 
insolvency were selling below par, although the town was solvent: Held, 
the bank was not entitled to offset the town's deposit against the munici- 
pal bonds owned by it, the town being solvent and the bonds not having 
matured. 


3. Indemnity B a— 


An action on an “indemnity’’ contract in its technical sense could not 
be instituted at law until damages had been suffered, but a suit in equity 
could be maintained to enforce rights arising therefrom. 


4. Actions B a— 


Both legal and equitable rights and remedies may be maintained in one 
civil action. Constitution, Art. IV, sec. 1, C. S., 899. 


5. Contracts B a—Intention of parties to contract will be given effect. 


In interpreting a contract the intention of the parties as gathered from 
the entire instrument will be given effect, but such intention may be 
sought from circumstances surrounding its execution, including the 
subject-matter, the relation of the parties, and the object of the agree- 
ment. 


G. Banks and Banking H d—Town held entitled to immediate sale of its 
bonds pledged by bank to secure deposit. 


A bank executed bonds to secure deposits by an incorporated town. The 
bank refused to renew the bonds at their expiration, but entered into a 
written agreement with the town whereby the town was “assigned” cer- 
tain of its municipal bonds owned by the bank to “protect it against 
loss on account of deposits.” The bank became insolvent, and the town 
demanded of the liquidating agent the amount of its deposit, and sought 
to sell the bonds so assigned: Held, the purpose of the agreement was to 
prevent’ damage to the town by reason of the loss of the deposit or the 
tying up of its funds, and the town is entitled to have the bonds sold 
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and applied to the payment of its deposit without having to wait until 
the amount of loss should be determined in the process of liquidation of 
the bank. 


Avprat by defendants from Small, J., at Chambers, 19 September, 
1932. From Rozrson, 

The case was heard on an agreed statement of facts, the substance 
of which is as follows: 

The plaintiff is a municipal corporation; the Planters Bank and Trust 
Company was engaged in the business of banking at Lumberton; the 
defendant Hood is the Commissioner of Banks; and R. C. Coppedge is 
the liquidating agent of said bank. The plaintiff required the defendant 
bank as a depository of its funds to execute a surety bond to indemnify 
it against loss. The bank gave the bond, and it remained in foree from 
1925 until 1 July, 19381, when the bank refused to renew the bond. 
Thereupon the plaintiff and the defendant bank entered into the follow- 
ing contract: 

“Lumberton, N. C., 1 July, 1931. 
Planters Bank and Trust Company.—City. 
Gentlemen : 

This is to certify that the town of Lumberton holds $8,000 of town 
of Lumberton municipal bonds assigned by you to it in heu of a surety 
bond in a like amount to protect the town of Lumberton from any loss 
on account of deposits made by the said town with you. The town of 
Lumberton agrees to be responsible for the safe-keeping of said bonds 
until the conditions under which the assignment has bee: made are fully 
discharged and at that time the same will be redeliverecd to the Planters 
Bank and Trust Company. As an evidence of this mutual agreement 
between the town of Lumberton and the Planters Bank and Trust Com- 
pany, this letter is approved by the signature of the Planters Bank and 
Trust Company. 

This 1 July, 1931. Town of Lumberton. 

By E. M. Joanson, Mayor. 


Attest: R. W. Wishart, city clerk, Approved: Planters Bank and 
Trust Company, by K. M. Barnes, president.” 


The execution of this contract was approved by the proper authorities 
representing the plaintiff and the bank. The bank then turned over to 
the plaintiff $8,000 in the bonds of the town of Lumberton which were 
the property of the bank. These bonds were as follows: Funding Bonds, 
Nos. 24, 25, and 26 in the sum of $1,000 each, due 1 April, 1935, bearing 
interest at 69; Street Improvement Bond, No. 76, for $1,000 due 1 
April, 1941, at 6% interest; Street Improvement Bonds, Nos. 77, 78, 79 
and 80, each in the sum of $1,000 due 1 April, 1942, bearing interest at 
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6%. These bonds are now held by the plaintiff. On 19 December, 1931, 
the bank closed its doors and the Commissioner of Banks took charge of 
the affairs and placed it under the management of the liquidating agent. 
On the day the bank was closed the plaintiff had on deposit the sum of 
46,831.66, and since that time has demanded of the bank the payment of 
the said amount, and has notified the Commissioner and lquidating 
ageut that it would advertise and sell the bonds referred to unless the 
amount of deposit was paid. The defendants thereupon offered to allow 
the plaintiff to retain as its own property free from any claim or de- 
mand of the defendant bank enough of the municipal bonds to aggregate, 
including interest, the sum of $6,831.66, the remainder of the said $8,000 
in bonds to be returned to the defendants. The defendants made an altern- 
ative proposition to pay to the plaintiff from time to time in the or- 
derly liquidation of the bank sums of money aggregating the amount ot 
deposit. The bank is yet in process of hquidation and it cannot be de- 
termined what dividend it will be able to pay, or whether it will be able 
to satisfy in full the demands of its creditors. The bank has no funds 
with which to purchase the bonds. The bonds are not listed upon any 
stock exchange and while the town of Lumberton is financially solvent, 
still on account of the long existing financial depression and the time of 
almost world-wide economie distress, said bonds would not bring, 1f sold 
at this time, more than seventy per cent of their par or face value. 
Conditions are worse now than they were when said bank closed its doors, 
ns said bonds could have been sold then for 85 per cent of their face 
value, whereas now they cannot be sold for more than 70 per cent thereof. 

Upon the foregoing facts, the court rendered the following judgment: 

First: That the plaintiff have and recover of the defendant, Planters 
Bank and Trust Company, the sum of $6,831.66, with interest thereon 
from 21 December, 1931. It is further considered and adjudged that in 
default in the payment of said sum with interest and costs into the office 
of the clerk of this court within 90 days from 1 October, 1932, said 
bonds be sold to satisfy the amount for which judginent is now rendered 
in favor of the plaintiff. And R. W. Wishart is hereby appointed as 
commissioner to make sale of said bonds and he will sell same at public 
auction to the highest bidder for cash at the courthouse door at Lumber- 
ton, N. C., after first advertising the time and place of sale for 30 days 
at the courthouse door and four other public places once a week for four 
weeks, and also by publication once a week for four consecutive weeks 
in some newspaper published in said county and he will file his report 
of sale in the office of the clerk within ten days thereafter. 

It is further considered and adjudged that the plaintiff recover of 
the defendant the costs of this action as taxed by the clerk. 

The defendants excepted and appealed upon assigned error. 


174 IN THE SUPREME COURT. (204 


LUMBERTON v. HooD, COMMISSIONER. 
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pellants. 
John G. Proctor and Johnson & Floyd for appellee. 


ApAMs, J. The Planters Bank and Trust Company, a corporation 
engaged in the business of banking, held funding and street improve- 
nent bonds issued by the plaintiff in the sum of $8,000, payable on 1 
April, 1935, 1941, and 1942. On 19 December, 1931, it closed its doors 
and the Commissioner of Banks took charge of its assets. At that time 
the plaintiff had on deposit in the bank the sum of $6,831.66, which 
was subject to check. For a number of years prior thercto the plaintiff 
had deposited funds in the bank, and in 1925 had passed a resolution re- 
quiring the bank to execute a bond payable to the town to protect it 
against the loss of its deposits. Upon the refusal of the bank to renew 
the bond, the parties entered into the written contract set out in the 
statement of facts. The plaintiff demanded payment of its deposit and, 
upon the refusal of the Commissioner of Banks to make payment, 
brought suit to recover the amount of deposit and to get an order for a 
sale of the bonds it held as security. The defendants resisted judgment 
on the ground that the bank owned the bonds and had a right to offset 
against the plaintiff’s demand the amount due the plaintiff on its deposit. 
The plaintiff denied the asserted right of set-off or counterclaim, 

There is diversity of opinion and conflict of authority concerning the 
effect on the right of set-off of the immaturity of a claim at the time 
insolvency proceedings are begun. .\ discussion of the question with 
annotations appears in the following cases: Gersela Corp. v. Equitable 
Trust Company, 43 A. L. R., 3820; Prudential Realty Co. v, Allen, 25 
ibid., 985; Steelman v. Atchley, 32 L. R. A. (N.S.), 1060; Richardson 
v. Anderson, 25 L. R. A. CN. S.), 398; Nashville Trust Co. v. Fourth 
National Bank, 15 L. R. A., 710; Fidelity Trust and Safety Vault Co. 
v. Merchants National Bank, 9 L. R. A., 108. 

The decisions of this Court are in accord with those which hold that 
a bank may offset the amount it is due for deposits against the indebted- 
ness of a depositor if the depositor’s indebtedness to the bank has 
matured or if the depositor is insolvent. The principle is stated as fol- 
lows in Hodgin v. Bank, 124 N. C., 540: “A bank has the right to 
apply the debt due by it for deposits to any indebtedness by the de- 
positor, in the same right, to the bank, provided such indebtedness to the 
bank has matured. Bank v. Hill, 76 Ind., 223; Knapp v. Cowell, 77 
Lowa, 528; Coats v. Preston, 105 Ill., 470; Bank v. Bowen, 21 Kansas, 
354; Clark v. Bank, 160 Mass., 26; Bank v. Armstrong, 15 N. C., 519; 
Muench v. Bank, 11 Mo. App., 144; Morse on Banks, sec. 324; Bank v. 
Hughes, 17 Wend., 94; Eyrich v. Bank, 67 Miss., 60. liven if the in- 
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debtedness to the bank has not matured, if the depositor becomes in- 
solvent, the bank by virtue of the right of equitable set-off may apply 
the deposits with it of such debtor to his indebtedness. Dammon v. Bank, 
50 Mass., 194; Flour Co. v. Bank, 90 Ky., 225; Trust Co. v. Bank, 91 
Tenn, 336; Seed Co. v. Talmage, 96 Ga., 254; Waterman on Set-off, 
432,” 

The reversal of another proposition laid dowu in that case does not 
affect this statement of the law. //odgin v. Bank, 125 N. C., 503. In- 
deed, the principle is approved in Joore v. Bank, 173 N. C., 1825 Lrust 
Co. w. Trust Cuo., 188 N. C., 766; Graham +. Warehouse, 189 N. C., 
jo0%. Lpust Co. a spencer, 193 Ne C.,. 4e05 Coburn v Carstarphen. 
194 N. C., 368. It is needless to review the several decisions in which 
the question is discussed. We do not regard Davis v. Mfg. Co., 114 
N.C., 331, which deals with the cross-demands of insolvent corporations, 
its necessarily in conflict with these cases. 

In their briefs the defendants seem to concede the general principle 
as declared in flodgin v. Bank, supra, but they say that since the bonds 
at this time will not sell for more than 70 per cent of their par value, 
the plaintiff is for practical purposes insolvent. We cannot agree with 
the defendants. It is admitted that “the town of Lumberton is finan- 
cally solvent.” The market value of the best of securities fluctuates. 
Today it may be low and tomorrow it may be high; it 1s not always 
determined by the question of the debtor’s financial stauding. Our con- 
clusion, therefore, 1s this: Since the town of Lumberton is solvent and 
the bonds are not due, the right of set-off is precluded. 

The defendants raise another question. The bank assigned the bonds 
to the plaintiff “to protect the town of Lumberton from any loss on 
account of deposits made by the town with the bank.” The defendants 
say that even if the doctrine of offset or counterclaim is not applicable 
here the plaintiff cannot sell the bonds until the liquidation of the bank 
is completed and the percentage of its delinquency is determined. This 
position can be sustained, if at all, only upon the theory that the con- 
tract between the parties is strictly a contract of indemnity. 

Technically the word “indemnify” is used in the sense of giving 
security or in the sense of releving a party from lability for accrued 
damage. In a broad sense indemnity signifies that which is given to a 
person to save him from suffering damage. 31 C. J., 419. Under the 
former practice 1f a collateral obligation was in strickness an indemnity 
an action at law could not ordinarily be maintained until some actual 
loss or damage had been suffered, but a suit could be prosecuted in a 
court of equity if it was necessary for the prevention of wrongs or the 
enforcement of rights growing out of the obligation. Hillard v. New- 
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berry, 158 N. C., 104; Burroughs v. MeNeill, 22 N. C., 297. The dis- 
tinction between actions at law and suits in equity has been abolished 
and under the prevailing system a civil action is a proceeding for the 
enforcement or protection of a right or the redress or prevention of a 
wrong. Constitution, Art. IV, sec. 1; C. 8., 399. 

In the interpretation of contracts the intention of the parties as en- 
bodied in the entire instrument is the end to be attained, but the inten- 
tion may be sought from the circumstances surrounding its execution, 
including the subject-matter, the relation of the partics, and the object 
of the agreement. Airkman v. Hodgin, 151 N. C., 588; Hornthal v. 
Hlowcott, 154 N. C., 228; Weley v. Lumber Co., 156 N. C., 210; Faust v. 
Rohr, 166 N. C., 187; Bank v, Redwine, 171 N. C., 559; King v. Davis, 
190 N. C., 737. 

The manifest purpose of the contract in question was to prevent daim- 
age to the plaintiff by the bank’s holding the funds subject to use on 
demand of the depositor. The plaintiff is not an individual but a munici- 
pal corporation charged with the performance of duties necessary to its 
government; for its functions are governmental as well as municipal. 
For purposes of local administration it may be deemed an agency of the 
State. In the conduct of its business depositing and wichdrawing money 
may usually be regarded as a daily incident. Security for prompt pay- 
ment may be demanded. In this case the bonds were accepted by the 
plaintiff in heu of a “security bond.” The obvious purpose would be de- 
feated if the funds were dissipated or “tied up” for the indefinite period 
required for the liquidation of the bank. We are, therefore, of opinion 
that the plaintiff is not required to await final settlement by the Com- 
missioner of Banks but may proceed at once to sell the bonds held as 


collateral security. Judgment 
Affirmed. 


H. W. BATEMAN vy. JESS BROOKS anp W. M. RITTER LUMBER 
COMPANY. 


(Filed 8 February, 1933.) 


1. Master and Servant G b—Evidence of negligence in this action against 
logging road held sufficient to be submitted to jury. 


In an action to recover damages of a steam logging or tram road and 
its foreman, evidence tending to show that the defendant company failed 
to repair or use air brakes on its cars and that the plaintiff was injured 
by slipping and falling between the moving cars while attempting to apply 
the hand brakes thereon by walking or running between them and using 
a brake wrench, and that the defendant’s foreman «nd alter ego had 
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directed the plaintiff to apply the brakes in this dangerous manner, is held 
sufficient to be submitted to the jury on the issue of the defendant’s ac- 
tionable negligence, the rules as to contributory negligence and assump- 
tion of risk prescribed by C. S., 3467, 8468 applying to the action. C. &S.. 
3470. 

2. Master and Servant G c—Provisions of C. S., 3467, 3468, apply to 
action against logging road by injured employee. 

The provisions of C. 8., 3467, that in actions against a railroad com- 
pany by an employee thereof contributory negligence shall not bar re- 
covery but shall be considered only in diminution of damages and that 
no employee shall be held to have been guilty of contributory negligence 
where the violation of a statute enacted for the safety of employees 
contributed to the injury or the injury was caused by negligence, and 
the provisions of C. 8., 3468 that no employee shall be held to have 
assumed risks resulting from the violation of such safety statutes by the 
employer or from its negligence, apply to an action by an employee of a 
logging or tram road to recover damages for an injury suffered by him 
in the performance of his duties. (. 8., 3470. 


3. Same—Where rule for safety of employees is constantly violated to 
employer’s knowledge it becomes a dead rule. 

Where a rule promulgated by an employer for the safety of employees 
is constantly and habitually violated by the employees for a long period 
of time to the knowledge of the employer or his alter ego the rule becomes 
a dead rule and its violation by an employee may not be set up as 
contributory negligence in an action by the employee to recover damages 
for a negligent personal injury. 

4. Evidence K b—Testimony of witness in this case as to effect of hand 
and air brakes held competent. 


In an action by an employee against a loyging or tram road to recover 
for injuries received by the employee while attempting to apply a hand 
brake on the cars, the air brakes thereon haying become in such state of 
disrepair as to render them useless, the admission of testimony of wit- 
nesses of years of experience and with personal knowledge of the facts as 
to the operation of hand and air brakes and as to whether the injury 
could have heen avoided had the air brakes been repaired and used, és 
held not to constitute reversible error. 


5. Appeal and Error J c— 
An exception to the admission of incompetent evidence will not ordi- 


narily be considered where evidence of the same import is later admitted 
without objection. 


AppEaL by defendants from Stack, J., and a jury, at April Teri, 
1932, of Macon. No error. 

This is an action for actionable negligence brought by plaintiff against 
defendants, alleging damage. 

The plaintiff was an employee of defendant W. M. Ritter Lumber 
Company, which was engaged in the general lumber business in Macon 
County, N. C. In connection with its business it had a large band mill 
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located at Rainbow Springs, in said county. It owned a standard gauge 
railroad of some seven miles, which went back into its lands in the 
woods, to haul lumber to its band mill. It operated over the tracks for 
the purpose, locomotive engines, trains, and cars. Tlie defendant, Jess 
Brooks, was defendant ae Companys s general woods superintendent 
and train foreman, with the power and authority to lure and discharge 
hands. He employed the plaintiff to work for the Lumber Company. 
Before his injury, on 14 July, 1931, he had been working as brakeman 
some four years. The plaintiff alleged that at the time of Ins Injury 
“it was the duty of the defendant Jess Brooks and the defendant W. M. 
Ritter Lumber Company to furnish and provide for the plaintiff in the 
exercise of reasonable and ordinary care a reasonably safe and suitable 
place in which to perform the work required of him, and to furnish and 
provide for the use of the plaintiff while engaged in the performance 
of his said duties in the course of his said employment, reasonably safe 
and suitable apphances, ways, means, methods and equipment with which 
to perform his said duties, and 1t was hkewise the duty of the said de- 
fendants, and each of them, to provide the plaintiff wth sufficient nuim- 
ber of competent delabovens aud assistants and with reasonably safe and 
suitable cars, machinery and equipment with which to do and perform 
the duties required of him, and also to warn and instruct the plaintiff of 
wuv risk or danger incident to the performance of his said work, to the 
end that the plaintiff might perform his said duties without any unneces- 
sary risk, hazard or danger to his life or hmb; but that the said defend- 
ants, Jess Brooks and W. M. Ritter Lumber Company, in violation of 
the aforesaid duties incumbent upon them were neghgent upon said 
occasion, In that defendants did negligently, recy and recklessly 
order and direct this plaintiff on this oceasion and at livers other times 
to go between said railroad cars where same were coupled together and 
walk and run along the ends of the cross ties projecting from the steel 

‘ails of said railroad track in order to apply the brakes to and upon 
the car then being pulled by a locomotive engine, without providing the 
plaintiff in the exercise of reasonable and ordinary care suitable equip- 
ment, ways or means to apply said brakes with reasonable safety to 
hinself. . .  . Defendants ordered and directed the plaintiff to go 
In between said ears and apply the brakes thereto witn a brake wrench, 
whereupon this plaintiff protested and requested the said defendant to 
provide other ways and means of applying the brakes to said cars and 
requested of the said train foreman that he and the defendant company 
furnish a wheel brake or air brakes for the operation of said cars, and 
plaintiff alleges that the said defendant negligently refused to provide 
said wheel brake, air brakes or other ways and means to apply the brakes 
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to and upon the wheels of said cars. . . . While the plaintiff in 
obedienee to the orders of the defendant, Jess Brooks, was walking or 
running along said cross ties between said cars for the purpose of apply- 
ing the brakes thereto, was caught by the wheel of one of said freight 
cars and was thrown with great force and violence to and upen the 
track and cross ties and thereby run over, crushed, bruised and mangled 
by said train, and said train was neghgently and carelessly operated and 
run over the left leg of plaintiff on said occasion, cutting, bruising and 
breaking the bones of plaintiff’s said leg in such a way and manner us 
to make it necessary for plaintiff’s said leg to be amputated about 5 
inches above the knee joint. 

“That when plaintiff was caught by the wheels of said log car ou said 
occasion he was knocked down and dragged along said track for a dis- 
tance of 18 feet or more before said train was stopped, and plaintiff 
here avers that if said train had been properly equipped with air brakes 
that same could have becn stopped before plaintiff’s leg was crushed, 
broken and bruised as aforesaid. 

“That sometime prior to plaintiff’s aforesaid injuries, the defendant 
company had its cars and engines equipped with air brakes, but negli- 
gently allowed and permitted the air hose on said train to get out of 
order and use and failed to keep same in proper repair so that the air 
could be applied to and upon the wheels of said log cars in order that 
said train might be operated with safety to plaintiff and his coemployees. 

“That on the date of the aforesaid injury, plaintiff was a young man 
23 years of age, strong, able-bodied, industrious and of good habits, and 
had been for several years prior thereto regularly employed at good 
wages and on the date of said injury was receiving the sum of $3.25 
per day. 

“That the aforesaid careless, negligent, wilful and reckless acts and 
conduct and omissions of the defendants, and each of them contributed 
to and were the direct and proximate, concurrent and joint cause of the 
plaintiff’s said injury and suffering, all to his great damage in the sum 
of $50,000.” 

The defendants denied the material allegations of the complaint of 
plaintiff as to negligence, and set up the plea of contributory negligence. 

“That if the plaintiff was injured by reason of any negligence on the 
part of these defendants or either of them, which is expressly denied, 
he contributed to his injury by his own negligence in negligently and 
carelessly violating orders and stepping across the railroad iron when 
the train was moving only two or three miles an hour, and but for his 
negligence no injury would have occurred and such contributory negli- 
gence on his part is expressly pleaded in bar of any recovery in this 
cause.” 
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The issues submitted to the jury and their answers :hereto and judg- 
ment on the verdict were as follows: 

“This cause coming on to be heard and same being heard at this the 
April Term, 1932, of Macon Superior Court, before the Honorable .\. M. 
Stack, judge presiding, and a jury, upon the following issues: 

“1, Was the plaintiff injured by the negligence of she defendants as 
alleged in the complaint ? 

“2, Did the plaintiff by his own negligence contribute to his injuries 
as alleged in the answer ? 

“3. What damage, if any, is the plaintiff entitled to recover ¢ 

“And the jury having answered the first of said issues Yes and the 
second of said issues No, and the third of said issues $9,000; 

“Jt is now, upon motion of Edwards & Leatherwood, attorneys for 
the plaintiff, considered, ordered, adjudged and decrecd that the plain- 
tiff H. W. Bateman have and recover judgment against the defendants, 
Jess Brooks and W. M. Ritter Lumber Company, in the sum of $9,009, 
together with the costs of this action to be taxed by the clerk of this 
court.” 

The defendants excepted and assigned error to the judgment as signed 
wud made numerous other exceptions and assignments of error and ap- 
pealed to the Supreme Court. The material evidence necessary for a 
decision of the case will be set forth in the opinion. 


Edwards & Leatherwood for plaintiffs. 
Alley & Alley and Johnston & Horner for defendants. 


Crarkson, J. The defendant at the close of plaintiff’s evidence and 
ut the close of all the evidence made notions for judgraent as in case of 
nonsuit. C.8., 567. The court below overruled these motions and in this 
we Can see 10 error. 

We think the evidence of plaintiff was sufficient to be submitted to a 
jury and fully warranted the verdict and judgment. The action is for 
actionable negligence. We think the evidence supports fully the allega- 
tious in the complaint. The defendant denied negligence and set up the 
plea of contributory negligence. The plaintiff was an employee, a brake- 
man for the defendant Ritter Lumber Company’s railroad, and had been 
in the employ of defendant Lumber Company for four years when in- 
jured, on 14 July, 1931. At the time of the injury he was 23 years 
old, weighed 190 pounds, carning $3.25 a day, “was healthy and stout 
as a mule.” The train ran over his left leg and it had to be amputated 
about three hours after the injury, about five inches above the knee 
joint and he is a cripple for life. The train he was working on was 
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standard gauge. The Lumber Company had a large band mill at Rain- 
bow Springs, and the railroad ran about 7 miles into the woods to get 
timber from the lands of defendant Lumber Company to haul it to the 
band mill. 

C. S., 3467, is as follows: “In all actions hereafter brought against 
auy common carrier by railroad to recover damages for personal injury 
to an employee, or where such injuries have resulted in his death, the 
fact that the employee may have been guilty of contributory negligence 
shall not bar a recovery, but the damages shall be diminished by the jury 
in proportion to the amount of negligence attributable to such employee: 
Provided, however, that no such employee who may be injured or killed 
shall be held to have been guilty of contributory negligence in any case 
where the violation by such common carrier of any statute enacted for 
the safety of employees contributed to the injury or death of such 
employee.” 

C.S., 468: “In any action brought against any common carrier under 
or by virtue of any of the provisions of this article to recover damages 
tor injuries to, or the death of, any of its employees, such employee 
shall not be held to have assumed the risk of lis employment in any 
case where the violation by such common carrier of any statute enacted 
for the safety of employees contributed to the injury or death of such 
employee or the death or injury was caused by negligence.” 

C. 8., 3470: “The provisions in this article relating to hability for 
damages shall also apply to logging roads and tramroads.” 

In Stewart v. Lumber Co., 193 N. C., at p. 141, the following obserya- 
tion is made: “But since the act of 1919, chap. 275, C. S., 3470, same 
applies with equal force to logging roads and tramroads.” Lilley v. 
Cooperage Co., 194 N. C., at p. 255; Moore v. Rawls, 196 N. C., at p. 
129; Sampson v. Jackson Bros., 203 N. C., at p. 417. 

All the evidence was to the effect that the defendant, Jess Brooks, was 
the foreman or superintendent, an alter ego of defendant Lumber Com- 
pany. Robinson v, Ivey, 193 N.C., at p. 811. At the time plaintiff was 
injured, eight cars were attached to the engine, heavily loaded with 20 
logs to a ear, going down hill on a 7 per cent grade. The track was 56 
iuches wide and the brake wrench was 18 to 20 inches long, which was 
given plaintiff to use. 

Plaintiff, unobjected to, testified: 

“Q. What orders did Jess Brooks give you about the matter, if any? 
A. A few days before I got hurt they suggested not to slide no wheels 
and I made the statement I could not do it the way we had to apply the 
brakes and he said to run along slow and do 1t. 

“QO. Who? <A. Jess Brooks. 
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“Jess Brooks was superintendent and train foreman over all the 
trains and woods. Before this time, he told us what to do with the train. 
He told us to go in there and apply the brakes on this car and run along 
slow and do it. Well, as I stated a while ago, a few days before I got 
hurt there Jess Brooks told me to quit sliding the wheels. That means 
if you slide them on the rail you wear them out. 

“Q. How would you slide them? A. By tying wp the brakes too 
tight, and I told hin I could not keep from sliding them the way we 
had to brake. 

“He said keep going over them and they would not slide. Had to tic 
the brakes up and if you tied them up with the train standing still and 
then move it the wheels would be sliding. He said to keep going over the 
brakes and release them so as not to slide the wheeis; 7f a@ man goes 
over the brakes to release them, have to go in between them on the 
ground to doit. . . . Had to put the wrench in the socket, it was 
over 15 inches inside the rail and had to put them in and pull around 
and after went so far couldn’t pull any further and aad to take it out 
and set it back again. To do that I had to go in between the ears. 

When you went between the cars to apply this brake and brake 
wrench you had to step over the rail to the brake if you had any power 
to put the brake on. 

“At the time of the accident, the track where I got hurt was built 
right in the branch, branch on each side of the track, and it had rained 
that day and all wet and it was put up on rocks right in the creek. I 
was pulling the wrench to tighten the brake tighter, and when I did 
that and put more power on it to pull it tight, my hand shpped off 
of it. I was walking while I was putting it on, the “rain was moving. 
I was doing it that day just like I had always done it. . . . Mr. 
Brooks, foreman of the defendant company, was present at the time 
when he saw me step in between these moving cars to apply this Jim- 
Crow wrench. I couldu’t say how many times; he was with us several 
days. On the occasion of my injury on 14 July, 1931, I stepped in 
across the steel rail to apply these brakes between the cars. 

“Q. State why you put your foot across this stecl rail at the time? 
AA. When you reached over here to tie up your brakes you have to have 
both hands in there and you can’t tell where your feet are going, just 
like a blind duck, and when you put your hands over here you have 
to put your foot inside to maintain your balance. 

“My right foot was over. My left leg was ent off. [ was on the right 
side of the car going down the hill. It was the wheel of the rear that 
caught me instead of the front one; the car was right behind me, had to 
walk right in front of it to tie up the brake.” 
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Iu Bradford v. Hnglish, 190 N. C., at p. 745, citing numerous 
authorities, Varser, J., speaking to the subject, said: “The instant case 
comes within Yate v. Mirror Co., 165 N. C., 279; Pigford v. &. £., 160 
N.C. 101. An employer of labor may be held responsible for direc- 
tious given, or methods used by reason of which an employee is injured. 
It is as much the duty of the master to exercise due care to provide the 
servaut with reasonably safe means and method of work, such as proper 
assistance in the performance of his task, aud it 1s to exercise due care 
to furnish him a safe place and proper tools and apphances.” Robinson 
v. dvey, 1938 N. C., 812, Again in Herring v. . R. 189 XN. C., at p. 
290, citing numerous authorities, we find: “It is well settled law that 
‘uilroad companies, in the conduct of their business, have a perfect 
right to make and promulgate reasonable rules and regulations, ‘To 
be binding, they must be properly promulgated and in full force and 
eflect—a living rule—and not revoked or abrogated by other incon- 
sistent rules and regulations or orders. With knowledge or acquiescence 
of the master, either express or imphed that they have been habitually 
violated, they are ordinarily regarded as a dead rule, waived, abrogated 
or revoked.” Hamilton v. f. &., 200 N. C., at p. 563 

if the defeudant company or its alfer ego, Jess Brooks, ever promul- 
gated a rule that defendant in using the wrench should not go in between 
the cars, it was a dead rule. The alter ego Brooks “saw me step in be- 
tween these moving cars to apply this Jim-Crow wrench. I could not say 
how many tines.” Then from plaintiff's testimony, “To do that, had 
to go in between the cars.” 

iis said in ftobinson case, supra, “without obedience, we would have 
chaos and anarchy, the idustrial life would be stagnant.” 

Another aspect: Plaintiff testified: 

“T first tied one brake up and went to the other one and had to pull 
my wrench out and set it back in to tighten it better and I tried to put 
it back In and my hand shpped and I fell. I hollered when I fell. After 
I hollered some of the other crew hollered at the enginecr and he stopped 
then I imagine as quick as he could and it dragged me about 18 feet and 
it was against my leg skidding the wheel was. The engine dragged me 
15 to 18 feet after I fell, and when he stopped the slack in the cars 
behind run down and ran over my leg. My leg is gone. It ran over it. 
Ilurt me. It ran over my leg right there; one of the loaded cars, three 
or four thousand feet of logs on it. Some air brakes on these cars but 
in shape so could not use them. Train lne was broke and air hose gone. 
The brakes had been im this condition 4 or 5 months. Air brakes are 
used on car to apply the brakes and stop the train. 

“Q. Do you know yourself what could have been done if there had 
been air brakes on the car? 
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“Defendants object, overruled, exception and assignment of error. 

“A. They could have applied that air and held them cars off of me, 
the slack. I had been working there 4 years. Had air brakes before: 
had until 3 or 4 months. 

“Q. I believe you stated this air brake business was what you had 
complained to Mr. Brooks about ? 

“Defendants object, overruled, exception and assignment of error. 

“A. It had been suggested to Mr. Brooks that air brakes were neces- 
sary. 

“T don’t remember his answer. That had been called to his attgntion. 
About 4 or 5 months before this they let them go dowr.; I mean didn’t 
keep them coupled and the air lines down; ‘let them go down,’ means 
didn’t keep their equipment up, train lines and things and get the brake 
off and not put them back. They did not have any air in them.” 

H. N. Younce, a witness for plaintiff, testified, in pert: 

“They were using hand brake or Jim-Crow brake and air brake. I 
know what the condition of the air brakes was at the time. I left the 
shop 5 months before the accident. 

“Q. What was the condition of them at that time? 

“Defendants object, overruled, exception and assigned error. 

“A. They were bad. 

“After I quit working in the shop 4 or 5 months before this, the brakes 
were out of repair. I didn’t have the proper equipment to keep them in 
repair. I suppose Mr. Brooks, the superintendent, knew about this. I 
talked to him about it. . . . <Air brake is brake that works in 
harmony with the hand brakes and if the rear end car cn the train is in 
excellent condition and the next car to the engine 1s out of condition 
the whole train is out of condition because the air brakes operate from 
the engine. . . . I know that they used the hand brakes right along 
with the air brakes.” 

Frank Ledford, a witness for plaintiff, testified, in part: 

“They were using hand brakes on the train. The air brakes were 
not any good. They couldn’t be used because the air 1oles were gone. 

If we had had air brakes against the engine, cach car would 
have stopped just where it was; stopped if the engine stopped. 
This is not the only job I have seen the Jim Crow used on that is not 
standard. The brakes are used from wheel. Wheel stands up on a staff 
waist high. Brake on that car is on platform and to apply it stand on the 
car. To apply the Jim Crow have to walk on the ground and walk in 
between them.” 

Jess Brooks, defendant, testified in part, on cross-examination: 

“You can use air brakes on any per cent grade you want to, but can’t 
use In safety without hand brakes on steep grade. 
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“Anywhere where you can’t hold with your engine, can’t use air 
brakes; they would help to some extent. .Air brakes are and are not 
used in emergency cases. If you didn’t keep your air applied all the 
time to help hold the cars back, but if something should happen you 
would apply your air brakes, you could stop quicker in case of emerg- 
ency. I don’t know whether he would have used the air brakes or not. 
He was going so slow one way could stop as quick as the other. Jf the 
uir brakes had been applied it would have helped stop the cars if he 
had used it, but he might not have used it. I didn’t have them repair 
those because I didw’t want them repaired. They might have stopped 
the train quicker; don’t know they would have used them.” 

W. T. Latham testified in part, for defendants, on cross-examination: 

“Tf your air brakes are in proper condition and your air line in proper 
condition, 1f you apply the air brakes it will stop the cars in a reasonable 
time, 

“Q. I ask if the air brake system is in proper condition and properly 
appled is it the best known system to stop a car quick? 

“Defendants object, overruled, exception and assignment of error. 

“A. Yes, I think the air would stop the car quicker than the hand 
brake, if properly applied.” 

None of these exceptions and assignments of crror can be sustained. 
All of these witnesses were trained men in the particular avocation. 
They had knowledge and experience. 

“It is the witness’ impression, from conditions actually observed and 
noted by him. Even if it should be regarded as more strictly ‘opinion 
evidence, when 1t comes from a source of this kind, from one who has 
had personal observation of the facts, and from practical training and 
experience is qualified to give an opinion which is hkely to aid the jury 
to a correct conclusion, such evidence is coming to be more and more 
reeeived in trials before the jury. McKelvey speaks of it with approval 
as ‘expert testimony on the facts.’ McKelvey, p. 230.” Davenport v. 
R. £., 148 N. C., at pp. 294-3. 

In Street v. Coal Co., 196 N. C., page 183, it is there held: 

“Where an inference is so usual, natural or instinctive as to accord 
with general experience its statement is received as substantially one 
of fact—part of the common stock of knowledge.” 22 C. J., p. 530; 
Britt v. Rk. #., 148 N. C., 37%. 

Again, it is well settled in this jurisdiction that 1t 1s not necessary 
to cite authoritics if incompetent evidence is admitted over objection, 
but if the same or substantially the same evidence is giveu without ob- 
jection, the benefit of the exception is ordinarily lost. In .Woore v. 
duwis, 196 N. C., 125, the matter of logging roads is thoroughly dis- 
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cussed. In that case, there is nothing said in regard to air brakes. In 
fact, it is undisputed on the record that they were used by defendant 
Lumber Company and needed repair. 

Ray Willams, a witness for defendant, on cross-examination, said: 

“This air brake is always used in connection with the Jim Crow. It 
all worked together on that job, air and Jim Crow al. operated same 
brake. I don’t know how long before Bateman got injured they had 
not had any shop man to repair that brake; not any there at that time.” 

Moral Culberson, the engincer, a witness for defendant, on eross- 
examination, testified : 

“The reason we didn’t have air brakes the loading crew of the Ritter 
Lumber Company had knocked them out of order. Brooks knew about 
that and had not had them repaired.” 

We can see no error as to the charge on the measure of damages. The 
court below charged correctly as to diminished damages under the statute 
if the plaintiff was guilty of contributory negligence, to which there was 
no exception. None of the exceptions and assignments of error can be 
sustained. 

After a careful review of the record, able briefs of litigants and the 
painstaking charge by the court below, covering every aspect of the law 
applicable to the facts, we do not think there is any prejudicial or re- 
versible error on the record. The questions were mainly of fact for the 


jury to determine. The judgment of the court below is 
Affirmed. 


MARY BREWER, By Her Next FRIEND, MRS. W. E. OLDHAM, v. DR. 
A. DET. VALK, BOARD OF COUNTY COMMISSIONERS OF FORSYTH 
COUNTY, W. T. WILSON, GuarpIan or MARY BREWER. 


(Filed 8 February, 19383.) 


Constitutional Law I c—Statute providing for sterilization of mental 
defectives is void, there being no provision for notice and hearing. 


A statute which makes it the duty of the board of county commissioncrs 
to have any mental defective sterilized by a qualified, registered surgeon 
upon a written order signed by the next of kin or legal guardian of such 
person or by the responsible executive of any State institution of which 
such person is an inmate, with the special provision that such order 
shall be approved by four reviewers specified, «4 e. the Commissioner of 
Charities and Public Welfare, the Secretary of the Board of Health, and 
the chief officer of two institutions of the feeble-min¢éed or insane, is 
unconstitutional, it being in violation of the provisions cf the Fourteenth 
Amendment, sec. 1, of the Constitution of the United States declaring that 
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no State shall deprive any person of his life, liberty or property without 
due process of law or deny them the equal protection of the laws, and 
of the State Constitution, Art. I, sec. 17, providing that*no person shali 
be deprived of life, liberty or property but by the law of the land, there 
being no provision in the statute giving a person ordered to be sterilized 
notice and a hearing or affording him the right to appeal to the courts. 


Avpean by defendants from Stach, J., at October Term, 1932, of 
ForsytH. -Affirmed. 

This is a eivil action had before his Honor, :\. M. Stack, judge 
presiding at the October Term, 1932, of the Superior Court of Forsyth 
County on complaint of the plaintiff for a permanent restraining order 
enjoining and restraining Dr. A. DeT. Valk from proeceding with an 
operation to asexualize or sterilize Mary Brewer under authority of 
chapter 48, section 6, entitled “Sterilization of Persons Mentally De- 
tective.” (See Michie’s N. C. Code of 1931, section 23804hb-1.) 

The complaint is as follows: “The plaintiff, by her next friend, Mrs. 
W. E. Oldham, complaining of the defendants says: (1) That on 29 
April, 1932, at a hearing before his Honor, W. E. Church, clerk of the 
Superior Court of Forsyth County, and a jury, the plaintiff was ad- 
judged incompetent to manage her affairs and the defendant, W. T. 
Wilson was appointed as her legal guardian. (2) That on 29 April, 
1932, the defendant, W. I. Wilson, requested the board of coimimissioners 
of Forsyth County to authorize and to have performed an operation 
upon the plaintiff for the purpose of rendering her sterile; that 1 com- 
pliance with this request, the board of commissioners of Forsyth County 
authorized and ordered the defendant, Dr. A. DeT. Valk, to perform 
un operation upon the plaintiff for the purpose of rendering her sterile. 
(3) That the defendant, Dr. A. DeT. Valk, is now preparmeg to so 
operate upon the plaintiff to her irreparable hurt and injury. (4+) That 
the plaintiff does not cousent to such operation aud that if it is per- 
formed it will be without her consent and against her will. (5) That 
the proceedings mentioned above in paragraphs 2, 3 and + of this com- 
plaint were had under the authority of chapter 34 of the North Carolina 
Laws of 1929, which laws the plaintiff is informed and beheves and, 
therefore, alleges, are unconstitutional as being in violation of the pro- 
visions of Article I, sections 17 and 35 of the Constitution of North 
Carolina, and section 1 of the Fourteenth Amendment to the Constitu- 
tion of the United States. (6) That if the above mentioned operation 
is performed upon the plaintiff, she will suffer irreparable physical and 
mental hurt and loss for redress of which she neither has nor will have 
adequate remedy at law. Wherefore, the plaintiff prays: (1) That the 
defendants, their attorneys, agents or suecessors be enjoined and re- 
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strained from performing any operation upon the plaintiff for the pur- 
pose of rendering her sterile and that they be enjoined from proceeding 
in any manner to have such operation performed. (2) Tl.at notice issue 
to the defendants and each of them to appear before kis Honor, the 
judge of the Superior Court of Forsyth County, at a tirae to be set to 
show cause, if any they have, why this injunction should not be made 
permanent.” 

The judgment of the court below is as follows: “This ceuse coming on 
to be heard and being heard before his Honor, A. M. Steck, judge pre- 
siding at the 8 October Term of the Superior Court of Forsyth County, 
and it appearing that a temporary injunction was signed on 6 October, 
19382, upon a bill for injunction having been filed restraining the de- 
fendants from sterilizing the person of Mary Brewer, wnder authority 
of section 2304(1) of the Consolidated Statutes and of the sections fol- 
lowing; and it appearing that ten days notice was given to the defend- 
ants in which to answer or show cause why this restraining order should 
not be made permanent; and it further appearing that defendants waived 
the ten days notice and voluntarily appeared in court on Saturday, § 
October, 1932, at 9:30 a.m., for the purpose of a hearing on the above 
restraining order; and it further appearing to the court that said statute 
is invahid and unconstitutional for that it fails to give plaintiff notice 
of the said operation, an opportunity to present witnesses and be heard, 
and it thereby violates the Fourteenth Amendment of the Constitution 
of the United States and section 1, Article XVII of the Constitution 
of North Carolina: It is, therefore, ordered, considered, adjudged aud 
decreed, that the restraining order heretofore signed on 6 Oetober, 1932, 
be, and the same is hereby continued and made permanent and the de- 
fendants are forever enjoined from sterilizing the said Mary Brewer, 
or perform upon her person any operation under the authority of see- 
tion 2380441) of the Consolidated Statutes and the sections following, 
which might impair her procreative organs.” 

To the signing of the foregoing judgment, the defendants excepted, 
assigned error and appealed to the Supreme Court. 


Hanselle L, Hester, Gordon E. Dean and William C. Lassiter for 
plaintiff. 

Fred S. Hutchins, BE. C. Bryson and T. Spruill Thornton for ce- 
fendants, 


Crarkson, J. The question involved: Is chapter 43, article 6, entitled 
“Sterilization of persons mentally defective” (Michie’s N. C. Code of 
1931, section 2304(1) and (j), Public Laws of 1929, chap. 34, sees. 2 and 
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3, unconstitutional, in that it failed to give this plaintiff notice and a 
hearing of the proposed operation, an opportunity to present witnesses 
and be heard, and thereby violates the Fourteenth Amendment, section 
one, of the Constitution of the United States and Article I, section 17, 
Constitution of North Carolina? We think so. 

The sections are as follows: “(i) It shall be the duty of the board of 
commissioners of any county of North Carolina, at the publie cost and 
expense, to have the operation performed upon any mentally defective 
or feeble-minded resident of the county, not an inmate of any public 
institution, upon the petition and request of the next of kin or legal 
guardian of such mentally defective person.” “(j) No operation under 
this chapter shall be performed by other than a duly qualified and 
registered North Carolina surgeon, and by him, only upon a written 
order signed by the responsible cxecutive head gf the institution, or 
board, or next of kin, or legal guardian having custody or charge of the 
feeble-minded, or mentally defective inmate or patient, with the special 
provision that the order so issued shall in each specific case have the 
signed approval of four reviewers, which shall be (1) The Commissioner 
of Charities and Public Welfare of North Carolina; (2) the Secretary 
of the State Board of Health of North Carolina; (3 and 4) the chief 
inedical officer of each of any two of the institutions for the feeble- 
minded or insane of the State of North Carolina.” 

The Constitution of the United States, Amendment 14, sec. 1, is as fol- 
lows: “All persons born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United States and of the 
state wherein they reside. No state shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the United 
States; nor shall any state deprive any person of life, liberty, or prop- 
erty, Without due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws.” 

Constitution of North Carolina, Art. I, sec. 17, is as follows: “No 
person ought to be taken, imprisoned, or disseized of his freehold, 
liberties or privileges, or outlawed or exiled, or in any manner deprived 
of his hfe, liberty or property but by the law of the land.” We shall 
also quote Article I, sec. 29: “A frequent recurrence to fundamental 
principles is absolutely necessary to preserve the blessings of liberty.” 

The defendants contend that the statute now under consideration 
comes within the police power of the State—promotion of general wel- 
fare and is constitutional, the courts have been unable or unwilling defi- 
nitely to cirecumscribe police powers. 

The principle is well stated in 6 R. C. L. (Police Power), sec. 182, 
pp. 183-4: “The police power is an attribute of sovereignty, possessed 
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by every sovereign state, aud is a necessary attribute of every civilized 
government, It is inherent in the states of the Americen Umion and is 
not a grant derived from or under any written constitution. It has been 
said that the very existence of government depends on it, as well as the 
security of social order, the life and health of the citizen, and the enjoy- 
ment of private and social life and the beneficial use of property. It 
has been deseribed as the most essential, at times the most insistent, and 
always one of the least limitable of the powers of government.” Part 
see, 190, p. 191: “the police power under the American constitutional 
system has been left to the states. It has always belonged to them and 
was not surrendered by them to the general government, nor directly re- 
strained by the Constitution of the United States. Each state has the 
power therefore to regulate the relative rights and duties of all persons, 
individuals aud corporations, within its jurisdiction, for the publie eon- 
venlence and the pubhe good. The only limit to its exercise in the en- 
actment of law is that they shall not prove repugnant to the provisions 
of the state or national constitution,” ete. Reed v. Hngiieering Co., 188 
N.C. at p. 42. 

Mary Brewer is the mother of five children. It is the purpose under 
this act to sterilize her so she shall be incapable of further procreation. 
The record of her aud her husband and children are heart-rending and 
we need not set them forth at leugth here. Those welfare organizations 
and humane officials who appear in the picture are to be commended 
for their care and juterest in this mother and children. “For ye have 
the poor always with vou.” We always have had and always will have 
people of low mentahty without normal intelhgenee. It has been since 
the beginning of time. The causes of this are often the sins of the 
fathers, heredity, disease, poverty and undernourishment—the struggle 
for daily bread, dissipation, and many other things, causing bodily and 
mental weakness. To the great credit of this commonwealth, under our 
Christian civilization, it has established institutions for the feeble- 
minded, cripple children, deaf, dumb and blind, and hospitals for those 
‘whom the finger of God has touched,” and other humaue undertakings. 
We have many in the ¢lass ike the present. The reeord discloses har- 
rowing things in regard to this woman. “Mary Brewer was born in 
Greensboro, in 1905, She was the oldest of a family of 12 children, 
one of whom died of meningitis. She went to work at the age of ten 
years in a hosiery mill, from there to a cigarette factory and then to a 
knitting mill. . . . Mrs. Brewer states that before Margaret was 
born she went hungry often, and that the family are often hungry now.” 
She married early in life. As to the husband and father: “We have. 
tried to reinstate the family and tried to get Mr. Brewer to work. When 
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he worked he didn’t put his money into the proper sources; he would 
drink and gamble.” 

There is nothing in the record reflecting on the virtue of Mary 
Brewer. It is the purpose under this statute to sterilize her so that she 
cannot give birth to children. As to the danger and seriousness of an 
operation of this kind, this is in the realm of the physician. The hus- 
band is left out of the picture, the lone woman is the burden-bearer. 
The sole question for us: Under the due process clause, can this steriliza- 
tion be done without notice or a hearing? It has long been settled to the 
contrary in this jurisdiction—we have many cases affecting property 
rights. 

In Hart v. Commissioners, 192 N. C., at p. 165, speaking to the sub- 
ject, we find: “It is a sound and just principle of law and one worthy 
of acceptation that ‘absence of notice or opportunity to be heard, violates 
the due process of law provision.’ Lumber Co. v. Smith, 146 N. C., 199; 
Markham v, Carver, 188 N. C., 615.” Hamilton vu. Adams, 6 N. C., at 
p- 162; Gamble v. AMcCrady, 75 N.C., at p. 511; Yarborough v. Park 
Commission, 196 N. C., at p. 289. 

In Harden v. Raleigh, 192 N. C., 395, the zoning ordinance was held 
constitutional, at p. 898, for the reason that “A tribunal was established 
and charged with duties, not ministerial but at least quasi-judicial and 
subject to review as the statute prescribed.” Little v. fraleigh, 195 N. C.,, 
793; Machae v. Fayetteville, 198 N. C., at pp. 55-6; S. v. Roberson, 
198 N. C., 72. 

In property rights due process requires a forum with notice and a 
hearing. It goes without saying that the same must apply to human 
rights. If the Constitution and laws in relation to due process—notice 
and hearing which undoubtedly apply to a material thing, they should 
more so apply to the human element. ‘“‘And he said unto them, What 
man shall there be among you, that shall have one sheep, and if it fall 
into a pit on the Sabbath day, will he not lay hold on it and lift it out? 
How much then is a man better than a sheep?” St. Matthew, 12:11, 
12, Miller v. Cornell, 187 N. C., at p. 555. 

The matter of sterilization and contraception is discussed in Herzog 
Medical Jurisprudence, chap. XLVII, at p. 713, where it is said: “The 
Virginia Statute (Laws of Virginia, 1924, chap. 394), provides that the 
superintendent of any state institution for incompetents may advise 
vasectomy or salpingectomy; that the operation should not be performed 
unless a board of experts prescribes the same, at which tume the patient 
may defend himself or herself and that appeal may be had from the 
decision of the board to the higher courts of the state.” (Italics ours.) 
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In Buch v. Bell, 274 U. S., 200 (71 L. Ed., 1001), the Virgimia Act 
was declared constitutional; at pp. 206, 207, the Court said: “On com- 
plying with the very careful provisions by which the cet protects the 
patients from possible abuse. The superintendent first presents a petition 
to the special board of directors of his hospital or colony, stating the 
facts, and the grounds for his opinion, verified by affidavit. Notice of the 
petition aud of the time and place of the hearing in the ‘nstitution is to 
be served upon the mmate, and also upon his guardian, and if there is 
uo guardian the superintendent is to apply to the circuit court of the 
county to appoint one. If the inmate is a minor notice also is to be given 
to his parents if any with a copy of the petition. The board is to see 
to it that the inmate may attend the hearings if desired by him or his 
guardian. The evidence is all to be reduced to writing, and after the 
board has made its order for or against the operation, the superintendent, 
or the inmate, or his guardian, may appeal to the circuit court of the 
eounty. The circuit court may consider the record of the board and the 
eyidcenee before it and such other admissible evidence as nay be offered, 
und may affirm, revise, or reverse the order of the board and enter such 
order as it deems just. Finally any party may apply to the Supreme 
Court of appeals, which, if it grants the appeal, is to hear the case upon 
the record of the trial in the cireuit court and may ente? such order as 
it thinks the cirewit court should have entered. There can be no doubt 
that so far as procedure is concerned the rights of the patient are most 
‘arefully considered, aud as every step in this case was taken in scrup- 
ulous comphance with the statute and after months of observation, 
there is no doubt that in that respect the plaintiff in error has had due 
process of law.” 51 A. L. R., 855. 

The present act makes no provision for notice and hearing, and there- 
fore impinges the due process clause of the Constitution. 

In Sulton v. Phillips, 116 N. C., at p. 504, as to the constitutionality 
of a statute, it is held: ‘While the courts have the power, and it js 
their duty, in proper cases to declare an act of the Legislature uncon- 
stitutional it is a well recognized principle that the courts will not de- 
clare that this codrdinate branch of the government has exceeded the 
powers vested in it unless it is plainly and clearly the cise. If there is 
any reasonable doubt it will be resolved in favor of the lawful exercise 
of their powers by the representatives of the people.” Long v. Rocking- 
ham, 187 N. C., at p. 203; Reed v. Engineering Co., 188 N. C., at p. 
42; Hinton v, State Treasurer, 198 N. C., at p. 499. 

We have read carefully the well prepared and able briefs of the parties 
to the controversy. We cannot do otherwise than declare the act uncon- 
stitutional for the reasons given. The judgment of the court below is 

Affirmed. 
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WILLIAM MASSEY, EMPLoyer, y. BOARD OF EDUCATION OF MIECK- 
LENBURG COUNTY, EMPLOYER. 


(Filed § February, 19383.) 


1. Master and Servant F i—Sufficiency of evidence to support finding 
is question of law. 

Although the findings of fact of the Industrial Commission on conflict- 
ing evidence are final and not reviewable by the courts, the question 
of the sufficiency of the evidence to support its finding is a question of 
law and is reviewable, and where the evidence before the Industrial 
Commission in a hearing before it is not conflicting and the only question 
is whether it is sufficient to support its finding relative to whether the 
injury arose out of and in the course of the injured employee’s employ- 
ment, the question is one of law and is reviewable by the court upon 
appeal, N, C. Code of 1981 (Michie), sec, SO81(j) (f). 


2. Master and Servant F d—Evidence is to be considered in light most 
favorable to claimant in hearing before Industrial Commission. 
All the evidence which makes for the claim of an injured employee in 
a hearing before the Industrial Commission will be considered in the 
light most favorable to the claimant and he is entitled to every reasonable 
intendment thereon and every reasonable inference therefrom. 


3. Master and Servant F b—Held: evidence showed that injury resulted 
from accident arising out of and in course of employment. 

Evidence at a hearing before the Industrial Commission that the appli- 
cant for compensation was employed as a janitor at a public school, and 
that it was part of the services required of him to clean the building and 
to purchase cleaning material necessary therefor with money furnished 
him by teachers, and that it was customary for him to buy such material 
at a certain store while on his way to work, and that on his way to work 
he was struck and injured by an automobile while attempting to cross 
the street to the store to buy cleaning material according to his custom 
is held sufficient to show that the injury was from an accident arising 
out of and in the course of his employment, and the evidence not being 
conflicting, the question is one of fact, and the Industrial Commission's 
finding to the contrary is erroneous, 


AppEaL by defendant from Harding, J., at April Term, 1932, of 
Merckrnensrra. Affirmed. 

.\ claim was filed by the plaintiff in the above matter for compensa- 
tion before the Industrial Commission. A hearing before an individual 
Commissioner, Matt H. Allen, was held in Charlotte on 25 April, 1931. 
The hearing Commissioner found that the injury did not arise out of 
and in the course of the plaintiff’s employment, and entered an award 
denying compensation and dismissing the case. An appeal was taken 
to the full Commission and after a hearing by the full Commission on 
15 July, 1931, the full Commission affirmed the award of the individual 
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Commissioner. The plaintiff appealed to the Superior Court. His 
Honor, Judge Harding, found on the facts that the accident did arise 
out of and in the course of the plaintiff’s employment, reversed the de- 
cision of the Commission and directed that the cause be remanded to the 
Industrial Commission. The defendants excepted, assigned error, and 
appealed to the Supreme Court. 

About six miles from Charlotte, N. C., 1s a county school, known as 
“Woodlawn.” Frank Graham is chairman of the Mecklenburg County 
School Committee. The plaintiff was employed by him as janitor at 
*60.00 a month. He says of plaintiff: “IT have known William Massey 
about 25 years, IT suppose. I know his character is good. . . . Wil 
liam being a faithful janitor. . . . I have always known him to be 
very reliable and dependable. If he told me anything, he told the truth.” 

The defendant introduced no evidence, the evidence of plaintiff was 
to the effect that William Massey lived in Charlotte and had to travel 
each working day to his work from Charlotte, and his duties required 
him to be at work from 6 a.m. to 6 p.m., and sometimes later “depending 
upon how much cleaning I have to do in the evening.” At the time 
of his injury, on 28 November, 1931, he was 48 years old end had eleven 
children, and “am trying to buy my own home.” In crossing a street on 
his way to work, to buy certain cleaning material he was instructed and 
given the money to buy, he was struck by a motor vehicle. He lost five 
teeth. Dr. W. A. Williams, a dentist, testified, in part: “I removed the 
teeth and jaw bone. I heard what he said as to the amount of jaw bone 
gone and that was about right, about two inches wide and three-quarters 
of an inch deep.” 

Plaintiff was injured in the morning about 10:30 o’clock and was un- 
conscious several hours. There was also a cut lip and wound on his 
scalp and the result of the injury affected his walking, so that “I give 
out.” One of his hands was affected so that he did not have much “grip 
in my hand.” 

Dr. E. E. Blackmon testified, in part: “I should say that is quite an 
injury, In my opinion his earning power is somewhat impaired by his 
present condition. He is not able to earn what he could eavn if he didn’t 
have this impairment of his arm. I don’t know what per cent his earn- 
Ing power is impaired. . . . His upper left jaw was fractured.” 

Mrs. W. C. Boylston, principal of the school where plaintiff worked, 
testified, in part: “His job is janitor and he drives the bus. He makes 
one trip on the bus. I customarily send him to the store to get things 
for the school. As to whether at the time he was hurt on 28 November, 
I had previous to that time instructed him to go to the A. & P. store and 
buy some material, I didn’t say A. & P., but J asked hizm to get some 
cleaning material and instructed my sixth-grade teacher to give him some 
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money out of this project, which she did. That was on Wednesday before 
he was hurt on Friday. I instructed the teachers to have him to get some 
materials. . .  . I think, as I remember, he told me he got the sup- 
plies near his home because we hadn’t any store at the school and he 
would have to go out of the way. I would say it was his custom to go to 
the store first and then go to the school. He would save some time by 
doing that. I have been principal at Woodlawn School for two years and 
known him that long. £ know his character; it is good, ubsolutely. If 
he told me anything £ would believe him. He is very dependable. Hvery- 
thing I told him to do T knew tt would be done. I found him to be a 
good man.” 

Mrs. G. E. Smith, a teacher in the school, testified, in part: “On 
Wednesday before the Friday on which William was hurt, I gave him 
some money to buy some materials. . . . He always bought i 
when he was out of any material and needed to clean up the school 
huilding. . . . He would go to the store first because there were 
not any stores right close and a store was on his way between his home 
and the school. It would save time by buying it on his way in. That 
was his custom, It was after store hours when he would leave the school.” 

William Massey, plaintiff, testified, in part: “On Friday morning I 
left ny home on the way out to the schoolhouse to do some cleaning, 
nud stopped at the store, an A. & P. store, to buy the material. Just 
is I started to walk across the street on my way to the store this car 
struck me, That was about 10:30, and from that time to about three 
o'clock I didn’t know anything. I didn’t get to the store at all. I never 
did get to the store. My teachers had told me to go to a store and gel 
this material. I started there from my house carrying out their orders. 
I saved time by going to the store before I went to the school. I had 
done the same thing before. . . . I had started across the street 
to the store to buy this material the teachers had told me to buy. J had 
the money in my pocket to buy tf, and if I had got it I would have gone 
to school and cleaned up my work, . . . LT always buy my merchan- 
dise at the same place, get it at the same place. As to whether I ever 
bought any anywhere else except this A. & P., this Brillo, they didn’t 
have it many places and I could always get it atan A.& DP. 2 didn't buy 
any of my other materials elsewhere.” 


Robert B. Street for plaintiff. 
('. H. Gover and Wm. T. Covington, Jr., for defendants. 


Ciarkson, J. The Workmen’s Compensation Law, chap. 120, Public 
Laws of N. C., 1929, section 2(f) (N. C. Code, 1931 (Michie), sec. 
S081(1), subsee. (f), is as follows: “ ‘Injury’ and ‘personal injury’ shall 
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mean only injury by accident arising out of and in the course of the 
employment, and shall not include a disease in any form, except where 
it results naturally and unavoidably from the accident.” 

{t is a well-settled rule in this jurisdiction that it is a question of law 
as to whether there is sufficient competent evidence, mere than a sein- 
tilla, to support an action. It 1s also the well-settled rule of practice 
In this jurisdiction, in cases of nonsuit, and cases of this kind, that the 
evidence which makes for the plaintiff’s claim and which tends to sup- 
port his cause of action, whether offered by the plaintiff or clicited 
from the defendant’s witnesses, will be taken and considered in its most 
favorable light for the plaintiff, and he is entitled to the benefit of every 
reasonable intendment upon the evidence, and every reasonable inference 
to be drawn therefrom.” Bellamy v. Mfg. Co., 200 N. C., at p. 678; 
Jackson v. Creamery, 202 N, C., 196. The facts and principles of law 
in both the Bellany and Jackson cases, supra, are in some respects 
similar to the case at bar. 

It is well settled that if there is any sufficient competent evidence to 
support the findings of fact of the Industrial Commission, although this 
Court may disagree with such findings, this Court will sustain the find- 
ings of fact made by the Commission. Aenan v. Motor Co., 2038 N. C., 
at p. 110; Johnson v. Bagging Co., 2083 N. C., 579; Richey v. Cotton 
Mills, 203 N. C., 595. 

On all the evidence, and there was none except that introduced by 
plaintiff, the hearing Commissioner and full Commission, on an appeal, 
decided as a matter of law that there was no sufhicient competent eyi- 
dence that the injury to plaintiff was “only injury by accident arising 
ont of and in the course of employment.” The court below, on this 
aspect, overruled the Industrial Commission and directed that the cause 
be remanded to the Industrial Commission. The defendant appealed 
to this Court. We ean see no error in the decision of the court below. 
The decisions of the Industrial Commission are persuasive, but not bind- 
ing on this Court on questions of law. We think there was sufficient 
competent evidence introduced by plaintiff to sustain his contention 
that he was entitled to compensation under the Workmen’s Compensa- 
tion Law, as before set forth. If there was sufficient competent evi- 
dence and it was conflicting, it 1s well settled that this is for the In- 
dustrial Commission to decide and not us, 

The “come and go” rule, as laid down in /funt v, State, 201 N. C., 
707, 1s not applicable under the facts in this ease. Hdwards v. Loving 
('o,, 203 N. C., 189; Bray vr. Weatherly and Co., 203 N. C., 160. See 
Winberry v. Farley Stores, Inc., ante, 79. 

The evidence is to the effect that plaintiff was on his way to the 
schoolhouse, on the day of the injury, to perform his task of cleaning. 
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He had the money given by the proper authority to buy the “Brillo,” 
the cleaning material, which he usually bought at the A. & P. store, the 
place he traded and most hkely to have it, and was crossing the street 
to purchase the material, on his way to the schoolhouse, when he was 
struck by a motor vehicle. The evidence was that he had a “special 
mission” or “special service’”—“out of hours’—to perform, and it was 
the custom “in carrying out their orders” for him to purchase material 
when he was on his way to the schoolhouse. The evidence was that he 
was out of material which he needed, and the money was given him to 
buy it, to clean up the school building. In fact, without purchasing 
the cleaning material on his way to the schoolhouse, he could not do 
the cleaning, and, if he had not purchased it and performed the duty of 
cleaning, the employer no doubt had the right of discharge. We think 
the purchase was a major factor in the plaintiff’s movement and not 
incidental. Without the cleaning material, how could he clean? 

A case sumilar is Ayle v. Greene High School (lowa) 226 N. W. 
Rep. 71 at p. 72 and 73, citing a wealth of authorities, the following is 
said: “Au exception to the aforesaid general rule is found in cases where 
it is shown that the employee, although not at his regular place of 
employment, even before or after customary working hours, is doing, is 
on his way home after performing, or ou the way from his home to per- 
form, some special service or errand or the discharge of some duty in- 
eidental to the nature of his employment in the interest of, or under 
direction of, his employer. In such cases, an injury arising en route 
from the home to the place where the work is performed, or from the 
place of performance of the work to the home, is considered as arising 
out of and in the course of the employment.” Serivner v. Franklin 
School District (Idaho) 293 Pac. Rep, 666. 

We think a case similar to the present is Voehl v. Indemnity In- 
surance Co, of North America, decided by the United States Supreme 
Count, see Advance Sheets filed February 6, 1933. Plaintiff “filed a 
claim for compensation for an injury sustained through an automobile 
accident while he was on his way to his employer’s place of business on 
Sunday, April 6, 1930, for the purpose, according to his contention, of 
performing the duties assigned to him.” The concluding part of the 
opinion, citing numerous authorities in the notes, is as follows: “The 
general rule is that injuries sustained by employees when going to or 
returning from their regular place of work are not deemed to arise out 
of and in the course of their employment. Ordinarily the hazards they 
encounter in such journeys are not incident to the employer’s business. 
But this general rule is subject to exceptions which depend upon the 
nature and circumstances of the particular employment. ‘No exact 
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formula can be laid down which will automatically solve every case.’ 
Cudahy Co. v. Parramore, 268 U. 8., 418, 424. Sce, also, Bountiful 
Brick Co. v. Giles, 276 U.S., 154, 158. While service on regular hours at 
i stated place generally begins at that place, there is always room for 
agreement by which the service may be taken to begin carher or else- 
where. Service in extra hours or on special errands has an clement of 
distinction which the employer may recognize by agreeing that such 
service shall commence when the employee leaves his home on the duty 
assigned to him and shall continue until his return. An agreement 
to that effect may be either express or be shown by the course of busi- 
ness. In such case the hazards of the journey may properly be regarded 
as hazards of the service and henee within the purview of the Com- 
pensation Act.” 

The plaintiff, from the record, when he was injured was performing 
this special mission or service, by the eustom and by the direct and 
specific instructions and orders of the employer. He was on his way to 
the school building to do the cleaning. There was no unreasonable de- 
parture in crossing the street to get the cleaning material, where he 
usually purchased it, and perhaps could not purchase it elsewhere. He 
had the money for the purpose furnished by those in authority. It was 
necessary for him to have this cleaning material to do the work which 
he was on his way to perform. 

We have read with care the record and the most excellent, well pre- 
pared briefs of the litigants. We think from the undisputed facts that 
there was sufficient competent evidence introduced by plaintiff for the 
Industrial Cominission to have allowed compensation. 

For the reasons given, the judgment of the court below is 

Affirmed, 


H. W. KINDLER y. WACHOVIA BANK AND TRUST COMPANY. 
(Filed 22 February, 19383.) 


1. Bills and Notes C a—tLiability of unqualified endorser on note. 


By an unqualified endorsement a party warrants to subsequent holders 
in due course that the note is genuine and what it purports to be, that he 
has good title, that all prior parties had capacity to contract, that the in- 
strument is valid and subsisting, and he engages to pay it to the holder or 
any subsequent endorser compelled to pay it if the note is dishonored and 
the necessary proceedings thereon are taken. C, 8., 38044, 3045, 3047. 


2. Evidence J a—Admissibility of parol evidence to explain writing. 


Although parol evidence is not admissible to contradict, vary, or add to 
a written instrument, where the contract is not required to be in writing 
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and part is written and part unwritten, the unwritten part may be estab- 
lished by parol if it does not contradict the writing, and in proper cases 
it may be shown by parol that an obligation was to be assumed only upon 
a certain contingency or that payment was to be made out of a particular 
fund or that specified credits should be allowed. 


3. Bills and Notes H c——Parol evidence that endorser should not be held 
liable on note in any event held incompetent. 


Where an unqualified endorsement is supported by a valuable considera- 
tion and the maker seeks to enforce the endorser’s liability the endorser 
may introduce parol evidence of an agreement entered into by the parties 
contemporaneously with the execution of the note that payment was to be 
made out of a particular fund, but he may not introduce parol evidence 
in contradiction of the written terms of the note that he was not to be 
held liable in any event, and under the facts of this case a new trial is 
awarded for the erroneous admission of such evidence. 


4. Estoppel C b—Held: party could have protected himself by qualified 
endorsement and was not entitled to relief from unqualified endorse- 
ment. 


In an action involving plaintiff’s liability to a bank on his unqualified 
endorsement of a note, plaintiff sought to set up a parol agreement that 
the note should be paid out of collateral given by the maker to the bank 
and that in no event was the plaintiff to be held liable thereon. The 
plaintiff accepted the proceeds of the note in payment of material fur- 
nished the maker, The plaintiff contended that he had lost his right to a 
materialman’s lien by reason of the transaction: Held, the contention 
respecting the loss of the lien is unavailing, the plaintiff having had ample 
opportunity of protecting himself by a qualified endorsement. 


AppEAL by defendant from Sink, J., at March Term, 1932, of Buy- 
comBE, New trial. 

On 23 March, 1929, L. B. Jackson executed his promissory note to the 
defendant, Wachovia Bank and Trust Company, or order, in the sum of 
$5,000 with interest at 6 per cent payable 90 days after date. It bore the 
following endorsement: “H. W. Kindler.” The defendant made the loan 
in June, 1928. The original note had twice been renewed, and the note 
in suit was the last renewal. 

On 16 March, 1930, the plaintiff instituted the present action. In his 
complaint he alleged in substance that prior to 26 June, 1928, he had 
furnished material and done work for L. B. Jackson, for which Jackson 
had become indebted to him in a sum exceeding $5,000; that the defend- 
ant held collateral securities of Jackson for the purpose of protecting 
Jackson’s indebtedness to the bank; that the plaintiff and certain officers 
of the defendant entered into the following agreement: If Jackson would 
give a note and the plaintiff would endorse the note, the defendant would 
pay to the plaintiff the sum of $5,000 and would use the collateral it had 
in its possession belonging to Jackson and his affihated interests and 
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corporations for the purpose of paying off said note; that the collateral 
was sufficient to discharge the note; that the note would be paid out of 
the collateral; that the plaintiff would not be called upon to pay the note 
or to make it good; that the defendant would rely only upon the col- 
lateral for payment; and that in pursuance of this agreement the plain- 
tiff signed the note as endorser and did not insist upon the hens which he 
could have enforced against the property of Jackson. 

The defendant denied the alleged agreement as to the collateral seeur- 
ities and the release of the plaintiff, and alleged that it had made no 
contract with the plaintiff except such as appears upen the note in 
controversy. 

The plaintiff was permitted to testify as follows subject to the de- 
fendaut’s objection and exceptions: 

Q. What did they (the officers of the Wachovia Bank and Trust Coin- 
peuy) say when you told them the Central Bank and Trust Company 
wouldn’t take the note that he owed you for this plumbing and heating? 
Answer: They said that Jackson had a large amount of collateral down 
there and that this note would be taken care of without it coming back 
on me. 

Q. State what oceurred there? .\nswer: There was very little said 
beyond that. I was sure that the note wouldn’t come back on me. 

Q. What did they say the note would be paid out of, if anything? 
Answer: Taken out of a large amount of collateral that Caekson had in 
their possession. 

Q. Who said that? Answer: Mr. Raysor. He stated that in the pres- 
ence of Strong and Ebbs, sitting in the enclosure. 

Q. Then what did you do? Answer: I accepted the eheek for $5,000 
endorsed the note and left the bank. Interest was deducted from that 
cheek. Jackson paid me the interest personally. 

Q. Did they make that agreement with you before you endorsed the 
note? Answer: Yes. 

Q. How soon after they made that agreement with ycu did you en- 
dorse the note? Answer: We conversed there for two or three minutes 
and finally I went to the window to the left and endorsed the note. 

The verdict was as follows: 

“What amount, if any, is the defendant entitled to recover of the plain- 
tiff on the note referred to in the complaint? Answer: Nothing.” 

Raysor, Strong and Ebbs were officers of the defendant. 

Judgment for plaintiff; appeal by defendant. 


Alfred 8S, Barnard for appellant. 
RR. Willams and William J. Cocke, Jr., for appellee, 
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Apams, J. The decisive question is whether the evidence excepted to 
should have been excluded. The plaintiff admitted his endorsement of 
the note. He did not indicate by appropriate words his intention to be 
bound in any other capacity; he entered into a substantive agreement 
and incurred the liability of a general endorser. By his endorsement 
without qualification he warranted to all subsequent holders in duc 
course that the instrument was genuine and in all respects what it 
purported to be, that he had a good title to it, that all prior parties had 
capacity to contract, and that the instrument was valid and subsisting. 
He also engaged that on due presentment the note should be paid accord- 
ing to its tenor, and if dishonored and the necessary proceedings were 
taken he would pay the amount of the note to the holder or to any 
subsequent endorser who might be compelled to pay it. C. 8., 8044, 3045, 
3047; Perry v. Taylor, 148 N. C., 362; Bank v. Crafton, 181 N. C,, 
404; Trust Co. v. York, 199 N. C., 624; Ray v. Livingston, ante, 1. 

The endorsement of the plaintiff was neither special nor restrictive 
nor qualified, nor conditional. Can he release himself from the legal con- 
sequences of his endorsement by proof of a parol agreement with the de- 
fendant that by his endorsement he incurred no habiltv? No fraud or 
mistake is alleged. The endorsement itself imports liability. When a 
contract 1s reduced to writing parol evidence will not be heard to contra- 
diet, vary, or add to the written instrument. 

The principle is clearly set forth in Woffitt v. Maness, 102 N. C., 457, 
and has often been restated. Another principle is equally familiar. If a 
contract not required to be in writing is partly written and partly 
verbal the unwritten part may be proved if it does not contradict or 
vary the terms of the writing. Tidy v. Saunderson, 31 N.C, 53 Man- 
ning uv. Jones, 44 N. C., 368; Daughtry v. Boothe, 49 N. C., 87; Ray v. 
Blackwell, 94 N. C., 10; Sumner v. Lumber Co., 175 N. C., 654; Hender- 
son v. Forrest, 184 N. C., 280; Stack v. Stach, 202 N. C., 461. The 
plaintiff savs that the latter principle is available to him because the 
written agreement is incomplete and evidence of all the terms is ad- 
missible. 

In proper cases it may be shown by parol evidence that an obligation 
was to be assumed only upon a certain contingency, or that payment 
should be made out of a particular fund or otherwise discharged in a 
certain way, or that specified credits should be allowed. Kerchner v. 
McRae, 80 N. C., 219; Braswell v. Pope, 82 N. C., 57; Kelly v. Oliver, 
113 N. C., 442; Evans v. Freeman, 142 N. C., 61; Typewriter Co. v. 
Hardware Co., 1438 N. C., 97; Garrison v. Machine Co., 159 N. C., 285; 
Thomas v. Carteret, 182 N. C., 374; Bank v. Winslow, 193 N. C., 470. 
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In beans v. Preeman, supra, the plaintiff brought suit on a promis- 
sory note in the sum of $50.00 exceuted by the defendant and assigned 
by Askew, the payee, to the plaintiff. The defendant offered parol evi- 
dence that payment of the note was to be made out of proceeds arising 
from the sales of the patent right of an automatic stock-feeder and 
that if there were no sales there was to be no payment. The evidence 
was held to be competent; 1f there were no sales there was a total failure 
of consideration. Of hke import are Quin v. Sexton, 125 N. C., 447 
and Carrington v. Wajf, 112 N. C., 115, which are typicel of a long line 
of cases dealing with this principle. They differ from tho case before us 
in the fact that the plaintiff’s endorsement of the note was supported by 
¢ yaluable consideration, the loan of five thousand dollars. 

The logical interpretation of the plaintiff’s evidence is this: that the 
note was to be paid out of the proceeds of Jackson’s collateral securities 
and that the plaintiff was to be relieved of any hability growing out of 
his endorsement—that although the law imposed Hability by the terms 
of the written contract he could establish his exemption from lability 
by parol evidence contradicting the writing by which the liability was 
imposed. This evidence was tantamount to proof that im no event could 
the defendant be held Hable on his endorsement. A similar defense 
against liability on a note was made in Bank v. Moore, 188 N. C., 529, 
and the Court said: “The only defense attempted amounts in substance 
to this: That though the defendant executed his note and received a 
valuable consideration there was an understanding and agreement at 
the time that payment should never be enforced or demanded. All the 
authorities are agreed that such a defense is not open to the defendant.” 

In accord with the ruling that parol evidence is comoetent in proof 
of an agreement that a debt is to be paid from a particular fund, we 
think the plaintiff? may testify as to the agreed inode of payment; but 
lis testimony that in no event should he be Hable is in direct contra- 
diction of the terms of his endorsement and should have been excluded. 
There is intimation in the record that the collaterals refcrred to are not 
available for the payment of the note. Whether this is true we have no 
means of knowing, but according to the evidence as it now appears the 
plaintiff cannot maiitain his absolute exemption from all hability. 

Reference is made to the plaintiffs Joss of right to file a hen against 
the property of Jackson, but he had ample opportunity to protect him- 
self by a qualified endorsement of the note. For error in the admission 
of evidence the defendant is entitled to a 

New trial. 
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JOHN P, STEDMAN, TREASURER STATE OF NORTH CAROLINA, vy. 
CITY OF WINSTON-SALEM. 


(Filed 22 February, 19838.) 
1. Taxation B b— 
Our State gasoline tax is an excise and not a property tax. C. 5&., 
2618 (id). 
2. Taxation B d—Gasoline tax on municipalities held constitutional. 
Under the provisions of our Constitution, Art. V, sec. 5, the General 
Assembly is prohibited from levying a property tax on property owned by 
municipal corporations, but the prohibition does not extend to excise 
taxes, and under the provisions of C. 8., 2618(i5), a municipality is liable 
for the gasoline tax on gasoline bought by it in bulk and distributed 
by it to its various departments for use in its governmental functions. 


3. Same— 
Exemptions from taxation must be strictly construed in favor of the 
taxing power. 
4. Statutes A e— 


An act will not be held unconstitutional unless its invalidity appears 
beyond a reasonable doubt, and where two reasonable interpretations are 
possible that one will be adopted which sustains the statute. 


. Constitutional Law A a— 


The expansion of commercial life and the complexity of social con- 
tacts and obligations demand a liberalization of constitutional interpreta- 
tion. 


| 


Civin action, before Devin, J., at March Term, 1932, of Wake, 

The defendant is a municipal corporation existing by virtue of chapter 
232, Private Laws of 1927. On 3 December, 1931, the city of Winston- 
Salem purchased from the .\merican Oil Company in Norfolk, Virginia, 
a tank car load of gasoline, containing 10,203 gallons, and caused the 
same to be shipped to the city of Winston-Salem, North Carolina, aud 
unloaded the same ito a storage tank. This gasoline was to be used in 
motors operated by the public works department of the defendant and in 
operating automobiles used by the police department in the prosecution 
of crime, and in constructing and maintaining streets and highways, 
collection of garbage, automobiles used by the agents of the health de- 
partment and other activities of a governmental nature. C. S., 2618(15), 
leyies a tax of six cents per gallon “on all motor fuel, sold, distributed, 
or used within this State. The tax hereby levied shall be collected and 
paid by the distributor producing . . . or holding in possession 
within the State, and shall be paid by such distributor to the Commis- 
sioner of Revenue,” ete. C. S., (11), defines a distributor as “any person, 
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ee 


firm, association of persons, corporation, municipality, county, or other 
political subdivision that has on hand motor fuels . . . for sale, 
distribution, or use herein.” 

The plaintiff, treasurer, instituted this action to collect from the de- 
fendant the sum of $612.18 upon said motor fuel. The trial judge was 
of the opinion that the plaintiff was not entitled to recover, and from 
such judgment the plaintiff appealed. 


Attorney-General Brummilt and Assistant Attorneys-General Siler 
and Ross for plainttff. 
Parrish & Deal for defendant. 


Brocpen, J. (1) Is the gasoline tax a property tax or an excise tax? 

(2) If an excise tax, is the same invalid by virtuc of the constitu- 
tional exemption in Article V, section 5 thereof ? 

A phase of this case was heretofore considered in O’ Berry v. Mecklen- 
burg County, 198 N. C., 357, 151 8. E., 880. The statute then in force 
did not expressly include a municipality or political subdivision of the 
State within the definition of distributor. Consequently, the Court held 
that a county was not a distributor and hable for the tax on motor fuel 
used by such county in the discharge of its governmental functious. Per- 
haps, as a result of that decision, the General Assembly in 1931, as 
heretofore indicated, expressly included a municipality within the defim- 
tion of a distributor. 

The defendant asserts that the statute is unconstitutional because it 
invades or violates Article V, section 5, of the Constitution. The perti- 
nent portion of this provision is that: “property belonging to the State 
or to municipal corporations shall be exempt from taxation.” The word 
“property” has been defined by this Court as “rightful dominion over 
external objects; ownership; the unrestricted and exclusive right to a 
thing; the right to dispose of the substance of a thing in every legal 
way, to possess it, to use it aud to exclude every one else from inter- 
fering with it. Property is the highest right a man can have to any- 
thing, being used for that right which one has to lands or tenements, 
goods or chattels, which no way depends on another man’s courtesy. uA 
right imparting to the owner a power of indefinite user, capable of being 
transmitted to universal successors by way of descent and imparting to 
the owner the right of disposition.” Vann v. Wdwards, 1385 N. C., 661, 
47 8. E., 784. Thus, it would appear that property is a right of ex- 
clusive dominion and unrestricted user, within the law. Hence, in order 
to support the tax, it must be conceived that tangible property is one 
thing and the use and enjoyment thereof another thing so as to achieve 
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a result whereby the one may be exempt and the other taxed. This result 
has been achieved by assuming that a tax on the use of property is an 
excise tax, while the tax upon the property itself is an ad valorem tax. 
Courts and text-writers generally have reached the conclusion that a 
gasoline tax of the type involved in this suit, is an excise tax. Further- 
more, the decisions are in accord upon the proposition that constitutional 
exemptions are ordinarily applicable only to ad valorem taxes. This 
view is held by the courts of Florida, Tennessee, Kentucky, Colorado, 
Idaho, Utah, New Mexico and South Carolina. See Orange State Ou 
Co. v. Amos, 180 Southern, 707; Foster & Creighton Co. v. Graham, 
285 S&S. W., 570; People v. City and County of Denver, 272 Pac., 629; 
Independent School District v. Pfost, 4 Pae. (2d), 3877; City of Green- 
ville v. Query, 1648. E., 844. Bowman v. Continental Oil Co., 256 U.S., 
642; Hart Refineries v. Harmon, 278 U.S., 499; Breece Lumber Co. v. 
Mirabal, Comptroller, 287 Pac., 699, affirmed 283 U. S., 788. 

One of the latest decisions is the Query case, supra. Article X, section 
+, of the Constitution of South Carolina provides: “There shall be ex- 
empted from taxation all county, township and municipal property used 
exclusively for publie purposes.” The Court said: “There is no inhibi- 
tion in our Constitution on the power of the General Assembly to impose 
excise taxes. .As the provisions of Article X deal only with ad valorem 
taxes on property (and, in addition, with license taxes on occupations 
and businesses, income taxes, and others expressly therein named), it 
would seem logically to follow that the exemptions provided for in that 
article would apply ouly to the kinds of taxes therein dealt with and 
reoulated, .As neither this provision of the Constitution, nor any other, 
in anv way reter to excise taxes, we hold that the exemptions therein 
allowed cannot be claimed against such taxes. In this conclusion we 
ure not without support from eminent authority.” 

Moreover, it has been consistently held in this State that the court 
will not declare an act of the Legislature unconstitutional unless the 
invalidity appears beyond a reasonable doubt. Thus, if the validity of a 
statute is assailed, and there are two possible interpretations, that im- 
terpretation will be upheld which sustains the statute. Also, it has been 
generally held that exemption from taxation must be strictly construed 
in favor of the taxing power. 

The judicial denomination of a tax as an excise tax or a property tax 
is a mere use of terms and the selection of certain letters from the 
alphabet. The ultimate test is the operation of the tax and its practical 
application to the commercial transactions of life. Nevertheless, it must 
be conceded and recognized that the expansion of commercial life and 
the complexity of social contacts and obligations have constantly de- 
manded a broadening of taxing power; perhaps, not fully conceived and 
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appraised by our ancestors in framing constitutional exemptions. Con- 
sequently, economic necessity has demanded and continues to demand a 
liberalization of constitutional interpretation. This lberalizing necessity 
was apphed by Brown, J., in the absentee voter case. In Jenkins v. 
Board of Elections, 180 N. C., 169, 85 8. E., 289, he wrote: “The fact 
that this law originated from extraordinary emergency, and was not 
contemplated by the framers of the Constitution, can mase no difference. 
If the power resides in the legislators, they may exercise it and apply 
it to all voters, whether soldiers or not. A power not limited or withheld 
abides in the people, and in such case the Legislature, like Parhament, 
is omnipotent. . . . A constitution should not receive a technical 
construction as if it were an ordinary instrument or statute. It should 
be interpreted so as to carry out the general principles of the government, 
and not defeat them.” The opinion quotes the following: “When we con- 
strue a constitution by implication of such rigor and inflexibility as to 
defeat the legislative regulations, we not only violate accepted principles 
of interpretation, but we destroy the rights which the Constitution in- 
tended to guard.” 

The money derived from the gasoline tax is to be used in the general 
maintenance of the highway system of the State, and, as our Constitu- 
tion does not forbid the levy of excise taxes for such purposes, and as the 
General Assembly has expressly included municipalities within the defi- 
nition of distributors using motor fuel, this Court is not inclined to 
strike down the statute. 

Reversed. 


ee 


Cc. W. GILLIAM, Truster, JENNINGS MANUFACTURING COMPANY, 
BANKRUPT, v. TIT. B. SAUNDERS, W. G. SMITHERMAN anp B. S. 
HURLEY. 

(Filed 22 February, 19338.) 


Judgments K c¢— Issue of conspiracy in procuring judgment held de- 
termined adversely to plaintiff by jury’s verdict on conflicting evi- 
dence, 

While the courts will not permit the same attorney to represent both 
parties to an action, even colorably, in this action to set aside a judgment 
on the ground of conspiracy of the parties in procuring the judgment in 
order to defeat the plaintiff's recovery in an action pending against the 
defendant at the time of the rendition of the judgment sought to be set 
aside, the jury found upon conflicting evidence that the attorney in the 
action attacked did not act for both parties and did not enter into a 
conspiracy to procure a fraudulent judgment, and the verdict of the jury 
determines the rights of the parties. 


bo 
© 
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Civin action, before Schench, J., at April Term, 1932, of Monr- 
GOMERY. 

On or about 21 March, 1928, certain property of the bankrupt was 
sold by decree in bankruptey, and the defendant, T. B. Saunders, pur- 
chased the property for the sum of $26,250, Saunders did not comply 
with the bid and thereafter the property was resold on 23 June, 1928, 
and brought approximately $20,000. Thereafter the trustee in bank- 
ruptcy lnstituted a suit against the defendant, Saunders, to recover the 
deficiency oecasioned by his failure to comply with his bid, amounting 
to $4,500. On 17 September, 1928, while said suit was pending, W. G. 
Smitherman instituted a suit against Saunders in Montgomery County 
to recover a sum of $14,100. The summons in the cause was issued on 
17 September, 1928, and the following entry appears thereon: “I accept 
service of the within summous and copy of the complaint. This 17 Sep- 
tember, 1928, Tl. B. Saunders.” No answer was filed by Saunders and 
judginent by default for said sum was duly taken on 10 June, 1929. 
Thereafter the plaintiff, trustee in bunkruptcy, secured judgment against 
Saunders for said sum of $4,500 on 9 October, 1930. Thus, it appears 
that while the bankruptcy action was pending against Saunders and 
before final judgment, Snutherman secured a judgment against Saunders 
in Montgomery County in 1929. 

Ou 14 October, 1931, Gilliam, trustee in bankruptcy, brought this suit 
in Montgomery County to set aside the Smitherman judgment, alleging 
that said judgment was procured as a result of conspiracy between 
Saunders, Smitherman and Hurley. The cause of action is substantially 
stated in the following excerpt from the complaint: “The said T. B. 
Saunders, B.S. Hurley and W. B. Smitherman did, unlawfully and ille- 
vally, conspire together, scheme, plan and design a plan or method to 
unlawfully and illegally prevent the collection and enforcement of any 
judgment recovered against the said T. B. Saunders; that in furtherance 
of such scheme, plan, design amd conspiracy, the said B. S. Hurley, 
with the knowledge and consent and approval of the said T. B. Saunders 
aud W. G. Smitherman, procured and caused to be issued out of the 
othee of the elerk of the Superior Court a summons in an action entitled 
W.G,. Smitherman v. T. B. Saunders; that at the time the said summons 
was procured, the said B. S. Hurley represented himself as being counsel 
for the plaintiff in said action, W. G. Smitherman, and did, on said date, 
file a complaint signed by the said B. 8. Hurley, as attorney for the 
plaintiff. . . . TT. B. Saunders was not indebted to plaintiff in any 
amount and the alleged cause of action was instituted solely for the pur- 
pose of preventing the collection of judgment procured by the plaintiff 
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herein. . . . Infurtherance of said conspiracy . . . B.S. Hur- 
ley, without any authority in fact, law, or equity, and as attorney for 
the defendant, T. B. Saunders, did, on 17 September, 1928, accept service 
of said summons for the said T. B. Saunders in said action while he was 
at the time also attorney for the plaintiff, W. G. Smitaerman.” 

Mr. Hurley testified that Smitherman employed him <o collect a claim 
against Saunders; that Saunders came to his office in response to notice, 
and that the complaint and summons had been filled out and executed 
at the time. Saunders was ill and his arm in a swing, and, admitting the 
correctness of the account, requested said attorney to accept service of 
summons in order to save the costs, and to write his name for him on 
the summons. The attorney further expressly and unequivocally denied 
that he was representing Saunders in the transaction, or that there was 
any lack of good faith. He testified that he had represented Saunders 
in other matters connected with the bankruptcy proceecling, but was not 
attempting or undertaking to represent both parties in the suit of Smith- 
erman v, Saunders, Saunders testified that Hurley was not representing 
him in the Smitherman suit, but that he had employed Hurley to repre- 
sent him in other matters. He further testified that Smitherman’s claim 
was a bona fide one, and that he requested Hurley to sign the acceptance 
of summons. 

Evidence offered by the plaintiff tended to show that Saunders in an 
examination before the referee in bankruptcy, had stated that Hurley 
was his attorney at the time he accepted service of summons in the 
Smitherman suit, and that it was a friendly summons. 

The following issues were submitted to the jury: 

1. “Did the defendants, T. B. Saunders, W. G. Smitherman and B. S. 

Hurley, connive and conspire, scheme and plan together to take a 
fraudulent judgment in the case of W. G. Smitherman v. T. B. Saunders, 
as alleged in the complaint ?” 
' 2, “Did the defendant, B. S. Hurley, attorney at law, act as attorney 
for both plaintiff, W. G. Smitherman, and the defendant, T. B. Saun- 
ders, in the suit entitled W. G. Smitherman v. T. B. Saunders, as set out 
in the complaint ?” 

The jury answered both issues “No.” 

From judgment upon the verdict the plaintiff appealed. 


Armstrong & Armstrong, P. V. Critcher, Martin & Brinkley and Hl. R. 
Kyser for plaintiff. 
Brown & Brown and Garland S. Garriss for defendant. 


Brounen, J. In 1799 the General Assembly of North Carolina created 
an appellate court, consisting of the Superior Court judges, who, of 


N.C] SPRING TERM, 1933. 209 
GILLIAM v. SAUNDERS. 


course, heard and adjudicated appeals from their own judgments, This 
statute was continued in force by chapter 12 of the Laws of 1801, which 
expressly provided, among other things, that “no attorney should be 
allowed to speak or admitted as counsel in the aforesaid court.” Doubt- 
less it was supposed that, if attorneys were permitted to appear in the 
Appellate Court, by alertness of mind or smoothness of tongue, they 
would either lure the judgment of that high tribunal or perhaps corrupt 
the morals of the distinguished jurists. At any rate, attorneys were not 
allowed to appear in the Appellate Court of that day or to champion 
the cause of their clients therein. While that absurd barbarism has 
been abated, this Court, as constituted in 1819, has continuously held 
that an attorney, however friendly the relationship of the parties, cannot 
appear even colorably for opposing litigants. Apparently the question 
was first considered in Moore v. Gidney, 75 N. C., 84. The Court said: 
“But it is denied that the counsel of the plaintiff acted as the defendant’s 
counsel, farther than in drawing up her answer; and we are satisfied that 
no improper influence was intended. Yet the law does not tolerate that 
the same counsel may appear on both sides of an adversary proceeding, 
even colorably; and in general will not permit a judgment or decree so 
affected to stand if made the subject of exception in due time by the 
parties 1njured thereby. The presumption, in such cases, is that the 
party was unduly influenced by that relation, and the opposite party 
cannot take the benefit of it. It does not appear affirmatively in this 
case that Mrs. Moore, the defendant, was not influenced to her prejudice 
and thrown off her guard thereby. The purity and fairness of all judicial 
proceedings should so appear when drawn in question.” JWolyneua v. 
Huey, 81 N. C., 106; Patrick v. Bryan, 202 N. C., 62, 162 S. E., 207. 
Moreover, the unamenable mandate of both law and morals forbids an 
attorney, in the homely phrase of the fields, “to run with the rabbits and 
bark with the hounds.” 

In the present case the issue of fact was sharply drawn. The evidence 
was conflicting. A jury heard the witnesses, observed their demeanor, 
weighed the testimony, and found the verdict. This verdict expressly de- 
clares that the attorney did not act for both parties and did not enter 
into a conspiracy to procure a fraudulent judgment. The cause of action 
alleged in the complaint, rests exclusively upon allegations of conspiracy 
in procuring the judgment, for that the attorney accepted service of 
summons at the request of defendant in the suit of Smitherman v. 
Saunders. This cause of action and the pertinent issues arising there- 
from have been settled by the verdict of the jury. Hence, other aspects 
debated in the briefs have no application. 

Affirmed. 
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JOHN W. WALKER v. RUTH P. WALKIR. 


(Filed 22 February, 1988.) 


1. Trial H b— 


The decision of the court upon an issue of fact should be in writing and 
should contain a separate statement of the facts and the conclusions of 
law. C. 8., 569. 


2. Homestead A b—Homestead exemption may not be claimed against 


sums ordered to be paid for support of minor child, 


In a decree of absolute divoree the wife was given the custody of a 
minor daughter and the husband was ordered to pay a certain sum 
monthly for the child's support, and to execute a bond securing such 
paymeuts, the case being retained with leave to the parties to apply for 
a modification of the order. Upon a motion in the original cause for a 
renewal of the bond after the husband had been placed in a receiver's 
hands and had defaulted in the payments, an order was issued that the 
husband should pay the amount delinquent, that it should be a charge on 
his homestead and personal property exemption wher allotted, and that 
the receiver pay the sums out of assets in his hands: J7e/ld, the order that 
the sums assessed should be a charge on the husband's homestead and 
personal property exemptions was authorized by the original order and by 
statute, C. 8., 1664, and the receiver having filed an answer to the motion, 
he admitted that the assets were in excess of the husband's Habilities. 
rendering it unnecessary to decide whether the husband's exemptions 
should be tirst exhausted before resort to the assets in the receiver's 
hands. 


3. Judgments I b—Motion in original cause held proper remedy against 


sureties on bond given by order of conrt, the cause having been re- 
tained. 

Where a decree for absolute divorce is entered which provides'that the 
husband should pay to his wife ecrtain sums montldy for the support 
of his minor child left in the mother’s custody, and that he should give 
bond securing the payments, and the cause is retained with leave to the 
parties to apply for a modification of the order: Jield, the mother was 
an interested party, and the liability of the sureties of the bond is prop- 
erly determined by a motion in the original cause, the action not being 
finally disposed of by the original decree for absolute Jivorce. 


4. Execution K c—Husband held entitled to hearing: before execution 


against his person for failure to pay sums ordered for support of 
minor child. 

Where in a divorce decree the court orders that the lusband pay certain 
sums for the support of his minor child, and the cause is retained, and 
upon motion in the cause it is determined that the husband was in default 
in the payments and he is ordered to pay the amount delinquent within 
a certain time: Ifeld, execution against his person may not be entered 
without a hearing, and upon a judgment of the Supreme Court sustaining 
the order, the husband should be granted a reasonable extension of time 
for making the past-due payments. 
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o. Judgments F b— 


Order in this case held not to require duplicate payment by principal 
and sureties on bond securing payment of monthly sums for support of 
minor child. 


APPEAL from Stach, J., at Chambers, 14 April, 1932, by D. H. Tillitt, 
receiver of John W. Walker, J. B. Carringer, and the executors of H. N. 
Wells, deceased. From CHEROKEE, 

After siguing a decree dissolving the bonds of matrimony between 
John W. Walker and Ruth P. Walker, Judge Bryson made an order on 
21 December, 1923, awarding to the plaintiff the custody of a son and 
to the defendant the custody of Margaret Walker, an infant daughter, 
and adjudged that John W. Walker pay for the maintenance and support 
of his infant daughter certain stated sums in monthly installments until 
she arrived at the age of 21 years; also that he execute a sufficient bond 
in the sum of $7,500 with a bonding company licensed to do business in 
North Carolina conditioned for the faithful performance of his duties 
and the payment of said amounts. The cause was retained with leave 
to the parties to apply for a modification of the order. 

At a special term held in December, 1923, Judge McElroy on motion 
of the plaintiff modified the order so as to permit the plaintiff to give a 
personal bond instead of one in a bonding company. The bond was 
executed by the plaintiff as principal and by H. N. Wells and J. B. Car- 
ringer as sureties. H. N. Wells is dead and Frank E, Haynes, H. V. 
Wells, and Mrs. Margaret Wells are his executors. J. B. Carringer is 
insolvent. 

The plaintiff made the paymeuts for the benefit of his infant daughter 
until October, 1931, since which time he has not complied with said order 
or made payment of any installment. Upon failure of the plaintiff to 
comply with the former order of the court the defendant made a motion 
in the cause for a renewal of the plaintiff’s bond, and upon affidavits 
filed by the plaintiff, the defendant, the receiver and one of the execu- 
tors, Judge Stack made an order that the plaintiff and his receiver, and 
J. B, Carringer and the executors of H. N. Wells, deceased, pay the 
defendant for the maintenance and support of Margaret Walker the sum 
of $175, the installments due and unpaid, that the receiver pay the 
same out of any money, property, or effects of the plaintiff, and that if 
payment should not be made within 20 days from 14 April, 1932, by the 
plaintiff or his receiver, execution should issue against Carringer, surety, 
and proper steps should be taken against the executors of H. N. Wells, 
who also was a surety. It was further adjudged that the homestead and 
personal property exemptions of the plaintiff, when allotted, should be 
specifically charged with the payment of said amounts; that the plaintiff 
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should make payment within 20 days from 14 April, 1932; and that the 
amount of the payments to be made from 2 April, 1932, to 2 April, 
1935, be reduced to $10 per month, but that this reduction should not be 
allowed unless the sum of $175 was paid within 20 days from 14 April, 
1932. 

D. H. Tillitt, receiver of John W. Walker, and J. B. Carringer, and 
the executors of H. N. Wells excepted to the foregoing judgment and 
appealed to the Supreme Court. 


Ralph Moody and J. B. Gray for D, H. Tillitt, receiver. 
J.D. Mallonee for J. B. Carringer and the executors of H. N. Wells. 
AM. W. Bell for Ruth P. Walker. 


Apams, J. Upon the trial of an issue of fact by the court its decision 
shall be given in writing and shall contain a separate statement of the 
facts found and the conclusions of law. C.S., 569; Hley v. &. &., 165 
N. C., 78. Coneeding for the present purpose that the orineiple applies 
when mixed questions of fact and law are involved (’oushee v. Patter- 
shall, 67 N. C., 453) we think there is no substantial difference between 
the parties as to the faets upon which the controversy is to be determined. 

The plaintiff did not appeal. The sums assessed against him are a debt 
of record and may be enforced by attachment in prope: cases or by the 
milder form of a fleri facias. Wood v. Woed, 61 N. C., 5383 Sanders v. 
Sanders, 167 N. C., 317. By its first order the court retained the cause 
subject to the right of either party at any time to apply for a modifi- 
cation of the order, and pursuant to this provision Judge Stack made 
the sums assessed a charge on the plaintiff’s homestead and personal 
property exemptions when allotted. The modification was authorized 
by statute as well as by the order of the court. C.8., 1654. i\s remarked 
in Sanders v. Sanders, supra, if the maintenance of the child had not 
been declared a charge on the plaintiff’s land “the decree might be made 
a nullity.” 

While the amount allowed for the support and maintenance of the 
infant is an obligation of record growing out of an appropriation or 
allotment under the police power (Davis v. Bass, 188 N. C., 200, 208), it 
is not an ordinary debt in the sense of a financial obligation against 
which the plaintiff may claim his homestead and personal property ex- 
emptions, This principle which has been applied to cases involving 
alimony or subsistence for the wife is also applicable to those which 
involve the support and maintenance of minor children. Pain v. Pain. 
80 N. C., 822; Anderson v. Anderson, 183 N. C., 189; Holton v. Holton, 
186 N. C., 355; Sanders v. Sanders, supra; C. S., 1664. 
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The duty of a father to support his minor child is correlative with the 
father’s right to the custody, control, and earnings of the child. 20 
k. C. L., 622; Walker v. Crowder, 37 N. C., 478; Hagler v. McCombs, 
66 N. C., 346, 351; Burke v. Turner, 85 N. C., 500, 504; Sanders v. 
Sanders, 167 N. C., 319. The plaintiff’s receiver filed an answer to the 
rule to show cause why he should not be required to pay the overdue pay- 
ments out of the trust estate and therein admitted that the assets esti- 
mated at their reasonable market value are in excess of the plaintiff’s 
liabilities. In view of this admission it is not necessary to consider 
the question whether the plaintiff’s exemptions must be exhausted before 
resort 1s had to the assets in the hands of the receiver. We need only 
say that we find no error in the order affecting the plaintiff and the 
receiver of his estate. The plaintiff’s estate has not been committed to a 
trustee in bankruptcy but to a receiver appointed by the Superior Court 
of Cherokee County. 

It 1s contended that the liability of the sureties on the bond can be 
adjudged, if at all, only by an independent action and not by a motion 
in the cause. It is true that a new action is the mode of testing a final 
decree which has been carried into effect. Rawles v. Carter, 119 N. C,, 
596; Sledge v. Hlliott, 116 N. C., 712; England v. Garner, 84 N. C., 212. 
In this case, however, not only was the action retained subject to further 
orders aud decrees; it was provided that the plaintiff should make 
monthly payments to the mother of the child, and the condition of the 
bond was the plaintiff’s compliance with the order. The mother was 
therefore an interested party. The action was not finally disposed of by 
the first decree, and a motion in the cause is the proper remedy. 

The order in regard to the surviving surety and the executors of the 
deceased surety is free from error. 

We do not understand that the order contemplates an immediate at- 
tachment against the plaintiff in case of his inability or failure to 
make the outstanding payments, for on this question he would be 
entitled to a specific hearing, or that the order contemplates duplicate 
payments by all the appellants. When the case goes back the court may 
grant a reasonable extension of time within which the past-due payments 
may be made, and as modified in this respect the judgment is affirmed. 

Modified and affirmed. 
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DEESE Uv. INSURANCE Co, 


MRS. PRUE A. DEESW y, THE TRAVELLERS INSURANCE COMPANY OF 
HARTFORD, CONNECTICUT. 


(Filed 22 February, 1933.) 


1. Insurance H cm—Evidence held insufficient to show as matter of law 
that insured under group policy was not employ2e at time of his 
death. 

Where there is evidence that one of the employees insured under a 
policy of group insurance was an employee of the company taking out the 
insurance at the time of the execution of the policy, that thereafter the 
employer was placed in the hands of a receiver, but that the employee 
continued to do the same work at the same place uatil his death, and 
that his pro rata share of the premium on the policy owed by the company 
which had taken out the insurance was taken out of lliis wages after the 
receivership, and there is no evidence that the employee consented to or 
had knowledge of the fact that after the receivership he was carried on 
the payroll of another company or that he had been discharged or had 
left the employment of the first company, is held insuficient to show as a 
matter of law that he had ceased to be an employee of the first company, 
and the evidence was properly submitted to the jury in an action on the 
policy by his beneficiary. 


2. Same—Group policy held not to have lapsed as to employee paying 
pro rata share of premium within grace period under facts of this 
case. 

A policy of group insurance issued by the defendant provided that upon 
expiration of its term it might be renewed from year <o year, and gave a 
grace period of thirty days during which it should remain in force and 
might be renewed. Under the terms of an agreement with the employer, 
of which the insurer had knowledge, the premium was deducted pro rata 
from the wages of the employees. The employer failed to exercise its 
option to renew the policy. Suit was entered on the policy by the named 
beneficiary of one of the employees who died within the thirty days grace 
period, and evidence was introduced showing that the employee had not 
been given notice that the policy had been canceled, and that his pro rata 
part of the premium had been deducted from his wages after the expira- 
tion date of the pelicy but during the thirty days grace period: Held, the 
insurer’s contention that the policy was not in force at the date of the 
employee's death cannot be maintained, at least as tc the employee pay- 
ing his pro rata part of the premium during the thirty days grace period 
and relying on the terms of the policy. 


AppeaL by defendants from Afoore, Special Judge, at March Special 
Term, 1932, of MecxLensera. No error. 

This is an action to recover of the defendant the sui of two thousand 
dollars ($2,000), due to the plaintiff as the beneficiary named in a 
certificate issued by the defendant to her husband, Oscar J. Deese, an 
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employee of the Carolina Nash Company, pursuant to the provisions of 
a group life policy of insurance issued by the defendant to the said 
Carolina Nash Company, by which the defendant agreed to pay to the 
beneficiary named in said certificate the sum of two thousand dollars 
($2,000), upon the death of Oscar J. Deese, provided such death should 
occur while the said policy was in force, and while the said Oscar J. 
Deese was an employee of the said Carolina Nash Company. 

It is alleged in the complaint that at the date of his death, to wit: 
6 October, 1930, Oscar J. Deese was an employee of the Carolina Nash 
Company, and that the group hfe policy of insurance under which the 
said Oscar J. Deese was insured, was in full force and effect. Both these 
allegations are denied in the answer filed by the defendant. 

At the trial, evidence was introduced by both plaintiff and defendant. 
The issue submitted to the jury was answered as follows: 

“Is the defendant indebted to the plaintiff upon group life policy 
G-6271, certificate No. 14, as alleged in the complaint? Answer: Yes, 
%2,000, with interest from 6 October, 1930.” 

From judgment that plaintiff recover of the defendant the sum of 
$2,000, with interest from 6 October, 1930, and the costs of the action, 
the defendant appealed to the Supreme Court. 


HL. Taylor, 7. L. Kirkpatrick and J. H, Sembower for plaintiff. 
Tillett, Tillett & Kennedy for defendant. 


Connor, J. Two questions are involved in the issue submitted to the 
jury at the trial of this action. Both these questions were answered in 
the affirmative. They are: 

1. Was the insured, Oscar J. Deese, an employee of the Carolina 
Nash Company at the date of his death, to wit: 6 October, 1930? 

2. If so, was group hfe policy G-6271, issued by the defendant to 
the Carolina Nash Company, and covering the employees of said com- 
pany, who had accepted the insurance provided by said policy, in force 
and effect as to Oscar J. Deese, at the date of his death, to wit: 6 
October, 1930? 

By its motion for judgment as of nonsuit, at the close of all the 
evidence, the defendant presented to the trial court its contention that 
there was no evidence from which the jury could answer either of the 
questions involved in the issue in the affirmative, and on its appeal to 
this Court the defendant by its assignment of error based on its exception 
to the refusal of the trial court to allow its motion for judgment as of 
nonsuit, presents its contention that the judgment should be reversed 
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and the action dismissed, for that there was no evidence at the trial to 
support the afirmative answer to the issue, on which the judgment was 
rendered. 

It is conceded that Osear J. Deese was an employee of the Carolina 
Nash Company at the date of the issuance of group life policy G-6271, 
to wit: 24 September, 1929, and that he continued as such employee until 
some time in September, 1930. There was evidence tending to show that 
from about 15 September, 1930, when a receiver was appointed for the 
Carolina Nash Company, until 6 October, 1930, when he died, Osear J. 
Deese continued to do the same work, at the same places, as he had done 
prior to the appointment of the receiver. There was no evidence that he 
was discharged from or that he left the employment of the Carolina 
Nash Company at any time prior to his death. The bookkeeping arrange- 
ment by which he was carried on the payroll of the Burwell-Harris Com- 
pany, in the absence of any evidence tending to show that he knew or 
consented to such arrangement, was not sufficient to show as a matter 
of law that he had ceased to be an employee of Caroline Nash Company, 
and had become an employee of Burwell-Harris Company. He received 
his wages for work done after the appointment of the receiver, on 4 
October, 1930, from a bookkeeper who deducted fron his wages the 
amount due Carolina Nash Company on aecount of insurance, There 
was ample evidence to support an affirmative answer to the first question 
involved in the issue. 

Group Life Policy G-6271 was issued by the defendant on 24 Septem- 
ber, 1929. The policy became effective at said date, and continued in 
force for a term of one year. This term expired on 24 September, 1930. 
It was provided, however, in the policy that it might be renewed from 
vear to year, and a grace period of thirty-one days, during which the 
policy should remain in full force, would be allowed for the payment of 
any renewal premium. 

There was no evidence tending to show that the Carolina Nash Coim- 
pany exercised its option, either before or after 24 September, 1930, to 
renew the policy for another year. There was evidence, however, tending 
to show that on 4 October, 1930, the Carolina Nash Company deducted 
from the wages of Oscar J. Deese, earned after 24 September, 1930, the 
sum which he had agreed to pay for his insurance uncer the group lite 
pohey. No notice had been given to Osear J. Deese by the Carolina 
Nash Company, his employer, or by the defendant, his insurer, that the 
group life pohey had not been renewed. In the absence of such notice, 
upon his payment to his employer, in accordance with the provisions of 
the policy, of the sum which he had agreed with both his employer and 
the defendant to pay for his insurance, the policy was in force, at least as 
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to him, at the date of his death. The defendant knew when it issued the 
certificate to Oscar J. Deese, that the said Oscar J, Deese had agreed to 
pay to the Carolina Nash Company the sums required to keep the poliey 
in force as to him. Its contention that the policy was not in force at 
the date of his death, because the Carolina Nash Company had failed 
to renew the policy, cannot and ought not to be sustained, where there 
was evidence tending to show that in reliance upon the provisions of the 
policy, the insured employee continued to pay the sum which he had 
agreed to pay after the policy had expired, but within the grace period 
of thirty-one days allowed by the policy for the payment of the renewal 
premium, The judgment is affirmed. 
No error. 


NATH BIRCHPIELD v. DEPARTMENT OF CONSERVATION AND 
DEVELOPMENT OF NORTH CAROLINA. 


(Filed 22 February, 19338.) 


1. Master and Servant F i— 
Whether a@ person was an employee at the time of his injury is a ques- 
tion of law and reviewable where the facts are not in dispute. 
2. Master and Servant F a—Claimant held not employed as deputy game 
warden at time of injury and was not entitled to compensation. 
Where a person duly appointed a deputy game warden is injured while 
engaged in assisting the county game warden, but at the time of his 
injury the appointment had neither been communicated to him nor ac- 
cepted by him, the injury is not sustained while performing service by 
virtue or culor of the appointment, and the injury is not compensable 
under the Workmen’s Compensation Act. 


Civin action, before Stach, J., at June Term, 1932, of Granam, 

On 4+ November, 1930, C. F. Denton, game warden for Graham 
County, wrote the State Game Commission in Raleigh, requesting the 
appointment of the plaintiff, Nath Birchfield, as deputy game warden. 
Denton requested the plaintiff to go with him and assist in breaking up 
bear traps, and the plaintiff and the defendant began a three-day trip in 
the mountains for such purpose. On 7 November the State game warden 
forwarded from Raleigh to Denton papers of appointment, oath of office, 
und deputy game warden badge for the plaintiff. On 8 November, before 
the papers were received, the plaintiff at the request of Denton, was in 
the mountains assisting in destroying bear traps. Arriving at a large 
trap Denton directed the plaintiff to shoot the spring thereof, and in 
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response to such request the plaintiff shot the spring and the bullet 
bounced and struck the plaintiff in the eye, causing severe injury. Den- 
ton as game warden for Graham County, had no authority to employ 
deputy game wardens. 

After the injury on 20 November, the plaintiff duly executed the 
oath of office and returned the same to Raleigh. The cause was submitted 
to the Industrial Commission and the hearing Commissioner found “that 
the plaintiff had never been legally employed” by the Stave, and dismissed 
the claim. Upon appeal to the full Commission the findings of fact, con- 
clusions of law and award of the trial commissioner were affirmed. 
Thereupon the plaintiff appealed to the Superior Court and the trial 
judge found “that there was error in the conclusion of law by the 
Industrial Commission and that the award disallowing compensation was 
contrary to law and against the weight of evidence,’ and remanded the 
eause to the Industrial Commission to determine the amount of compen- 
sation to which the claimant was entitled. 

From such judgment the defendant appealed. 


T. M. Jenkins for plaintiff. 
Attorney-General Brummitt and Assistant Attorney-(eneral Siler for 
the Department of Conservation and Development of North Carolina. 


Brocpen, J. Was the plaintiff an employee of the State at the time of 
the injury ? 

The Industrial Commission found as a fact that he was not an em- 
ployee, and ordinarily this would end the controversy if there was any 
competent evidence to support the finding. It is contended, however, 
that the facts are not in dispute, and, therefore, the question as to 
whether the plaintiff was an employee is wholly a conclusion of law. 

The exercise of the duties and functions of a public office or public 
employment of an appointive nature, rests upon the concurrence of two 
essential facts: (1) due appointment, and (2) proper qualification. 

The appointment must be duly made by proper authority, communi- 
cated to and accepted by the appointee. The qualification consists in the 
giving of a bond or taking of an oath where such is required or in 
otherwise complying with the provisions of law. The courts have held 
generally that if a person assumes the duties or enters upon the dis- 
charge of the functions of an office, even under a colorable appointment 
or election, that he is at least a de facto officer to the extent of incurring 
hability in the performance of such duties. Lee v. Martin, 186 N. C., 
127, 118 8. E., 914. C. 8., 2141(w), empowers the State game warden 
to appoint or employ deputy wardens with the apprcval of the Com- 
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nussion, Apparently the plaintiff was duly appointed by the State game 
warden, but such appointment had neither been communicated to hin 
nor accepted by him at the time of his injury. Although he was engaged 
in assisting the game warden of Graham County, he was not performing 
such service by virtue or color of an appointment made by the State 
game warden. Consequently he was not then discharging duties under 
circumstances Lnplying an acceptance of the appointment, neither had 
the plaintiff taken the oath required by law. The general effect of 
fuilure to take a proper oath 1s diseussed in the following cases: Clark 
Pid ey; OC IN. Cy 995 Lee W: Digin, 13 NOCy D98s Lee vari 
supra, aud S. v. Long, 186 N. C., 516, 120 S. E., 87. The effect of 
failure to take the oath of office before the injury is debated in the briefs, 
but this phase of the case becomes immaterial by reason of the conclusion 
that there was no communication ef the appointment or acceptance 
thereot prior to the date of the injury. 
Reversed. 


SMITH-DOUGLASS COMPANY, INcorRpoRATED, vy. SAM T. HONE YCUTTY, 
H. G. GRAY anp Kk. L. ROSE. 


(Filed 22 February, 1938. 


Venue A c—Corporation domesticated under C. S., 1181, acquires right 
to sue and be sued as domestic corporation, 

Where a foreign corporation has submitted to domestication in this 
State by filing its certificate of incorporation with the Necretary of State 
and by otherwise complying with the provisions of C. 8., 1181, and has 
designated a certain county in this State as the location of its principal 
office and has filed a certified copy of its certificate of incorporation in 
the office of the clerk of the Superior Court of such county: Held, it 
thereby acquires the right to sue and be sued in the courts of this State 
tsa domestic corporation, C. 8., 466, and where it brings action on a note 
in the county of its designated residence the defendants are not entitled 
to removal to the county of thelr residence as a matter of right. C. S.. 
469, 463, 464. 


APPEAL by plaintiff from /fil, Special Judge, at October Term, 1932, 
of PasguoTAnK. Reversed. 

The plaintiff brought suit in Pasquotank County to recover the 
amount due on a promissory note executed by the defendants. The de- 
tendants, who are residents of Johnston County, made a motion to have 
the cause removed to the county of their residence as a matter of right. 
The motion was allowed and the plaintiff excepted and appealed. 
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The order of removal contains the following statement of facts: “The 
defendants are residents of Johnston County, North Carolina. The 
Smith-Douglass Company was originally chartered under the laws of 
the State of Virginia. It became domesticated in the State of North 
Carolina and entitled to do business therein, by compliance with the 
statutes relative thereto, and filed in the office of the Secretary of State 
of North Carolina its certificate of incorporation, being the original 
certificate of incorporation employed in obtaining its charter in the 
State of Virginia, which complies with the laws of North Carolina 
relative {o domestic corporations originally chartered therein. The 
plaintiff has designated Pasquotank County as the location of its prin- 
cipal office in North Carolina, and has filed a certified copy of said 
certificate of incorporation, designating Pasquotank County as the loca- 
tion of its principal office, in the office of the clerk of the Superior 
Court of Pasquotank County. In filing such certificate of incorpora- 
tion in the office of Secretary of State and in the office of the clerk 
of the Superior Court of Pasquotank County, and paying taxes, fees, 
ete., the plaintiff has complied with all of the laws of North Carolina 
relative to the creation of domestic corporations.” 


J. H, LeRoy, Jr., for plainttffs. 


ApAms, J. In all cases other than those which are recognized as local 
(C. S., 463, 464) the action must be tried in the county in which the 
plaintiffs or the defendants, or any of them, reside at its commencement. 
C.S., 469. Whitford v. Ins. Co., 156 N. C., 42. This action was insti- 
tuted in Pasquotank; the defendants reside in Johnston. The plaintiff 
is a corporation organized under the laws of the State of Virginia and 
has designated Pasquotank County as the place of its principal office 
in North Carolina. It is provided that for the purpose of suing and 
being sued the principal place of business of a domestic corporation is 
its residence. C. S., 466. Before the enactment of this statute a domestic 
corporation had no residence. Alliance v. Murrell, 119 N. C., 124. The 
purpose of the statute was to put such corporations on an equality with 
individuals with respect to venue. Rackley v. Lumber Co., 153 N. C., 
171. The venue in actions against foreign corporations is prescribed in 
section 467 of the Consolidated Statutes; and for breach of contract the 
proper venue in an action by a nonresident corporation is the county in 
which the defendant resides. Cotton Oil Co. v. Grimes, 183 N. C., 97. 

The immediate question is whether upon the facts found by the trial 
court the plaintiff may be regarded for the purpose of venue as a domes- 
tic corporation. 
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The fact that a foreign corporation is permitted to do business in an- 
other State does not make it a domestic corporation for all purposes. 
Harrison v. St. Lows & 8S. F. R. Co., 232 U. §., 318, 58 L. Ed., 621; 
Southern R, Co. v. Allison, 190 U.S., 326, 47 L. Ed., 1078. In the latter 
case, which reversed the decision in Allison v. R. R., 129 N. C., 336, the 
Supreme Court of the United States observed, quoting from a previous 
opinion, “The presumption that a corporation is composed of citizens of 
the State which created 1t accompanies such corporation where it does 
business in another State,” and further remarked: “So it seems that a 
corporation may be made what is termed a domestic corporation, or in 
form a domestic corporation, of a State in comphance with the legisla- 
tion thereof, by filing a copy of its charter and by-laws with the Secre- 
tary of State; yet such fact does not affect the character of the original 
corporation. It does not thereby become a citizen of the State in which 
a copy of its charter is filed, so far as to affect the jurisdiction of the 
Federal Courts upon a question of diverse citizenship.” 

That question is not presented in this appeal. Here the plaintiff sub- 
mitted to domestication by complying with the requisites of permission 
to conduct its business in this State. C. S., 1181. It thereby acquired 
the right to sue and be sued in the courts of this State as a domestic 
corporation; and as the place of its residence as defined by statute is the 
county of Pasquotank, the plaintiff had the right to bring its suit in that 
county. The judgment is 

Reversed. 


SMITH-DOUGLASS COMPANY, INCORPORATED, vy. BAILEY AND COMPANY, 
INCORPORATED, AND W. L. BAILEY. 


(Filed 22 February, 1933.) 
For digest see Smith-Douglass Co. v. Honeycutt, ante, 219. 


APPEAL by plaintiff from Hill, Special Judge, at October Term, 1932, 
of Pasquotank. Reversed. 


J. H. LeRoy, Jr., for plaintiff. 
C. H. Leggett for defendant. 


Apams, J. The disposition of this appeal is controlled by the decision 
in Smith-Douglass Co. v. Honeycutt, ante, 219. 
Reversed. 


222 IN THE SUPREME COURT. [ 204 


Dry v. BoTTrtine Co, 


S. F. DRY v. CHARLOTTE COCA-COLA BOTTLING COMPANY. 


(Filed 22 February, 1938.) 


1. Appeal and Error J d— 
Where the charge of the court is not in the record it -s presumed that 
it correctly instructed the jury upon all phases of the evidence. 
2. Food A a—-Rule of liability for deleterious substances in bottled drink. 


In this action to recover damages alleged to have been caused by 
foreign and deleterious substances in a bottled drink it is held that the 
facts bring the case within the rule of liability declared in Perry v. Bot- 
tling Co., 196 N. C., 175, and Broom v, Bottiing Co., 200 N. C., 35, 


Civin action, before Finley, J., at March Term, 1932, of MeckLen- 
BURG. 

On 9 October, 1930, the plaintiff purchased a bottle of coca-cola from 
A. Alexander. The narrative of the facts is substantially as follows: 
“T took a couple of swallows of it and noticed it had a peculiar taste, and 
[ looked at it and saw there was something in it. I spose to Mr. Alex- 
ander and said: ‘Something is wrong with this coca-cola, something 1s 
in it” . . . We walked to the front and held it to the hght and 
there was a fly in it. The fly seemed to be in a mashed condition and 
there was something white oozing from its body. . . This top was 
on it when I bought it. Immediately after I drank the coca-cola I 
turned deathly sick and vomited. Mr. .\lexander opened the bottle I 
bought from him. I think he got it out of the ice box. [ did not notice 
what he did with the cap when he pulled it off. He pulled it off on 
the side of the counter and just let it fall down, and then I took a couple 
of swallows.” 

The merchant, Alexander, testified that he bought the coca-cola from 
the defendant. Another witness testified that on or about 17 February, 
1931, he purchased coca-cola bottled by the defendant for his wife and 
that it contained some substance which burned her throat. Another 
witness testified that “last spring” he purchased coca-cola bottled by the 
defendant and found a spotted fly in the beverage. Another witness 
testified that in 1929 he sold the plaintiff a coca-cola bcttled by the de- 
fendant which had a fly in it. Another witness testified that in Febru- 
ary, 1929, he purchased a coca-cola bottled by the defendant that had 
paint in it. 

The jury answered the issues in favor of the plaintiff and awarded 
damages in the sum of $125.00. From judgment upon the verdict the 
defendant appealed. 
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G. T. Carswell and Joe W. Ervin for plaintiff. 
John M. Robinson and Hunter M. Jones for defendant. 


Per Curiam. The charge of the court is not in the record, and it is 
therefore presumed that the trial judge correctly instructed the jury 
upon all phases of the evidence. The facts bring the case within the 
rules of lability heretofore declared in Perry v. Bottling Co., 196 
N. C., 175, 145 S. E., 14, and Broom v. Bottling Co., 200 N. C., 55, 
156 8. E., 152. 

Affirmed. 


IN RE WILL oF H. A. NICHOLSON. 


(Filed 22 February, 1938.) 


Appeal and Error J e— 
In this caveat proceeding the answer of witness on question of mental 
eapacity is held not to constitute reversible error in the light of the whole 
record. 


APPEAL by propounders from Hill, Special Judge, at October Term, 
1932, of Pasquotank. 

Issue of devisavit vel non, raised by a caveat to the will of H. .\. 
Nicholson, late of Pasquotank County, based upon alleged mental in 
capacity. 

The principal exception is to the following testimony of Mrs. Annie 
Nicholson, distant relative of the deceased: 

“Q. Now, Mrs. Nicholson, from your observation of him have you 
an opinion satisfactory to yourself as to his mental capacity, to know 
what property he had, who his relatives were, what claims they had upon 
him, and the scope and effect of making a will in December, 1930? 
Answer: No, I do not think so.” 

“Q@. You have or have not that opinion? Answer: I have an opinion.” 

“Q. What is that opinion? Answer: My opinion is that he was not 
capable of making a will. I do not think he had the mind to make a 
will. That is my opinion.” 

Motion to strike out the answer; overruled; exception. 

From a verdict and judgment in favor of the caveators, the propound- 
ers appeal, assigning errors. 


LeRoy & Meekins and M. B. Simpson for caveators. 
George J. Spence and McMullan & McMullan for propounders. 
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Sracy, C. J. Propounders contend that under 8. 7. Hauser, 202 N. C., 
738, 1648. E., 457, 8. uv. Journegan, 185 N. C., 700, 117 &. E., 27, In ve 
Peterson, 186 N. C., 18, 48 8. E., 561, Crowell v. Kirk, 14 N. C,, oOo; 
aud other decisions to like effect, the evidence of Mrs. Nicholson invaded 
the province of the jury, and, for this reason, should have been excluded. 

In reply, the caveators say the answer of the witness, even if some- 
what objectionable, cannot be held for reversible error when taken in 
connection with the question propounded and the whole record. In re 
Wil of Creecy, 190 N. C., 301, 129 8, E., 822; In re Brooch’s Will, 
172 N. C., 520, 90 S. E., 681. This was the view of the trial court, and 
we are disposed to uphold the ruling. Whitaker v. Hamilton, 126 N. C., 
465, 35 S. E.,, 815. 

No error, 


A, W. DRINKWATER vy. WESTERN UNION TELEGRAPH COMPANY. 
(Filed 22 February, 1933.) 


1. Limitation of Actions E c— 
Where the statute of limitations is properly pleaded the burden is on 
plaintiff to show that the action is not barred. 
2. Limitation of Actions B g—Identity of ‘‘new action” and original action 
may not be shown by parol. 


Parol evidence is not competent to show the identity of a “new action" 
commenced after nonsuit and the original action, and where no complaint 
is filed in the original action, and the statute of limitations is properly 
pleaded in the “new action” the “new action" will be he'd barred when 
it is not commenced within the time allowed.. 


APPEAL by defendant from Moore, Special Judge, at August Special 
Term, 1932, of Darr, 

Civil action to recover damages for error in transmission of an inter-: 
state telegram filed by plaintiff with defendant on 20 March, 1928, 

This action was instituted 8 April, 1931. The defendant pleaded the 
three years statute of limitations. C. S., 441. To repel this plea of the 
statute, the plaintiff offered evidence tending to show that on 9 February, 
1931, he mistituted suit against the defendant in the Recorder’s Court of 
Dare County; that on 17 March, 1931, judgment of nonsuit was entered 
therein; and that the costs of said action were paid prior to the institu- 
tion of the present suit. It does not appear that complaint was filed in 
the action instituted in the Recorder’s Court of Dare County. 
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Upon issues joined, there was a verdict and judgment for plaintiff, 
from which the defendant appeals, assigning errors. 


Worth & Horner for plaintrff. 
Ehringhaus & Hall for defendant. 


Sracy, C. J., after stating the case: It is provided by C. S., 441, that 
an action to recover on a contract, obligation or liability arising out of 
contract, express or implied, except those mentioned in preceding sec- 
tions, shall be commenced within three years from the date of the accrual 
of the cause of action. Welfare v. Thompson, 83 N. C., 276. If not 
brought within this time, upon the plea of the statute by the defendant, 
such right of action is deemed to be barred. Trust Co. v. Clifton, 203 
N. C., 488. High Point v. Clinard, ante, 149. 

The defendant having pleaded the statute of limitations, the burden 
was on the plaintiff to show that his suit was commenced within three 
years from the time of the accrual of the cause of action or that other- 
wise 1t was not barred. Rankin v. Oates, 1838 N. C., 517, 112 8. E., 
32. This has been the prevailing rule with us relative to the burden of 
proof where the statute of limitations is properly pleaded. Marks v. 
McLeod, 208 N. C., 257, 165 S. E., 693; Tullery v. Lumber Co., 172 
N. C., 296, 90 S. E,, 196. 

Admittedly, the plaintiff’s right of action accrued 20 March, 1928. 
The present suit was instituted 8 April, 1931. This was too late, unless 
the plaintiff has otherwise saved himself from the running of the statute. 
To meet this situation, plaintiff seeks to avail himself of the provisions 
of C. 8., 415, which authorizes a fresh action, after nonsuit, for the same 
cause, at any time within one year, by showing that within the statutory 
period suit was commenced in the Recorder’s Court of Dare County, 
judgment of nonsuit entered therein, and the costs of the original action 
paid before the commencement of the present suit. 

But it does not appear that the ‘new action” is to enforce the same 
cause of action intended to be set up in the “original action,” as no com- 
plaint was filed therein. Loan Co. v. Warren, ante, 50. The identity 
of the causes may not be shown by parol. Motsinger v. Hauser, 195 
N. C., 483, 142 S. E., 589. Hence, judgment of nonsuit should have been 
entered. 

Reversed. 
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GUY v. HARMON, 


a A a 


J. . GUY, TRADING UNDER THE NAME oF CAROLINA LOAN COMPANY, y. 
VIRGIE HARMON anpd Huspanpn, TOM HARMON. 


(Filed 22 February, 1933.) 


Taxation H be—Where minors are not made partics to voreclosure of 
tax certificate their interest in the land is unaffected. 


Where land owned by minors subject to their mothers dower right 
therein is sold for taxes and bought in by an individual, end foreclosure 
proceedings are instituted in which only the mother and her second hus- 
band are made parties: Held, the interest in the land of the mother and 
her second husband are divested by the proceedings, but the rights of the 
ininors therein are not affected, they not having been made parties to the 
suit. 


Civin action, before Voore, J. From Avery. 

On 1 July, 1929, the sheriff of Avery County sold a certa:n lot situated 
in the town of Elk Park, on Depot Street, for taxes, amounting to 
$12.58. The land was sted in the name of Virgie Harmon. DPlaintiit, 
Guy, purehased the property, and thereafter on 26 November, 1930, 
instituted an action of foreclosure. The pertinent facts appear in the 
judgement of the court and are as follows: 

1, “That this was, and is, an action to foreclose a tax sale certificate 
on land listed in the name of Virgie Harmon. 

2. “That, as the title of the action shows, the husband of said Virgie 
Harmon was made, and is, a party to the action; that summons was 
duly served on Virgie Harmon and husband, Tom Harmony; and that 
notice of said action was duly posted and published as required by law. 

3. That E. C. Guy became the purehaser of the land in controversy 
at the foreclosure sale, as set forth in the petition for writ of possession 
herem; and that a deed was duly executed and delivered by the Commis- 
sioner to the said E. C. Guy therefor. 

4. That the defendants, Virgie Harmon and husband, Tom Harmon, 
are not the sole owners of said land, but that Dorothy Caldwell, minor, 
age 18; Jack Caldwell, minor, age 15; and Christine Caldwell, minor, 
age 13, are the owners of said land as heirs at law of Charles Caldwell, 
deceased, the former husband of Virgie Harmon, and that Virgie Har- 
mon owns, or 1s entitled to, a dower interest in said land. 

% That the said minors above named were not made parties defend- 
ant in the action. 

And the court being of the opinion that the sale of said land is yoid 
as to said minor owners under the facts above set forth, it is now, there- 
fore, considered, ordered and adjudged by the court that the order of the 
clerk granting a writ of possession be, and the same is hereby overguled, 
and the writ of possession is hereby denied.” 
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J. W. Ragland for plainttff. 
Vo counsel for defendants. 


Brocpen, J. Manifestly the interest of Virgie Harmon and her hus- 
band, Tom Harmon, in the land has been properly divested, because the 
judgment is conclusive upon the said defendants to the extent of any 
interest they may have in the land. 

The minor owners of the land were not made parties to the suit unless 
newspaper publication be sufficient for such purpose. Foreclosure is an 
equitable proceeding and the law as interpreted and applied in this 
State, has uniformly commanded a day in court for parties in interest. 
Gammon v. Johnson, 126 N. C., 64, 35 S. E., 185; Jones v. Williams, 
155 N. C., 179, 71 S. E., 222; Madison County v. Coxe, ante, 58. In- 
deed, this Court in Hines v. Williams, 198 N. C., 420, 152 S. E., 39, in 
approving a judgment divesting the interest of minors in a tax fore- 
closure, declared: “It appears that the infant defendants and all persons 
having a vested or contingent interest in the land have had their day in 
court.” 

The plaintiff is not saved by the application of the principles enunci- 
ated in Orange County v. Wilson, 202 N. C., 425, 163 S. E., 13, for the 
reason the trustees of petitioners “were parties defendant and were 
served with process.” 


Modified and Affirmed. 


CONNECTICUT GENERAL LIFE INSURANCE COMPANY y. JOHN B. 
SKURKAY. 


(Filed 22 February, 1933.) 


1. States A a— 
In an action on a policy of life insurance executed in Pennsylvania the 
laws of that State in respect to the insurer’s right to eancellation, involved 
in the action, determine the controversy. 


2. Insurance I b—JIn this case held: under Pennsylvania law the mis- 
representation related to material risk as a matter of law. 

In this action by the insurer to cancel a policy of health and accident 
insurance with disability benefits, there was uncontroverted evidence that 
the insured had other policies of insurance carrying a large aggregate 
amount of disability benefits, and that the insured, an intelligent man, 
in his application for the policy in suit, stated that he had no disability 
benefits under other policies. The insurance contract was executed in 
Pennsylvania. Applying the law of that State it is held, the misrepresen- 
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tation related to a material risk as a matter of law, and the insured hav- 
ing written the answers to the questions in the applicaticn himself, the 
doctrine of estoppel does not apply although the insurer's agent was 
present, knew the facts and saw the insured write the answers, and the 
insurer wits entitled to a directed verdict. 


Civin action, before Sink, J. From Buncombe. 

On or about 10 April, 1930, the defendant, a resident of Masontown, 
Pennsylvania, made written application to the plaintiff for a policy 
of health and accident insurance and a policy was duly issued. The 
policy recites: “In consideration of the application for this policy, a 
copy of which is attached hereto and made a part hereof, and of the 
annual premium of $186.60, to be paid on or before 17 April in cach 
year during the continuance of this policy until thirty full annual 
premiums have been paid, does hereby insure John B. Skurkay, of 
Masontown, State of Pennsylvania,” ete. The disability irdemuity pro- 
vided was $800.00 a month. The application contained the following 
questions: “Do you hereby agree that all the foregoing statements and 
answers, as written, are true, and that your acceptance of any policy 
issued on this application shall constitute the ratification by you of any 
corrections, additions or changes made by the company and noted in 
inemorandum attached to policy when issued?’ This question was an- 
swered in the handwriting of the defendant, “Yes.” The application also 
contained the following: “I hereby declare that all the statements and 
answers to the above questions are complete and true, and I agree that 
they shall form a part of the contract of insurance applied for,” ete. 
This portion of the appheation was signed by the defendant in his own 
handwriting. Question 26 of the application was as follows: “Do your 
average earnings, excluding income from investments, exceed the aggre- 
gate indemnity payable for disability under this and all other policies 
now carried by you?” This question was answered, “Yes.” Question 27 
involved two specific inquiries: (a) amount of life insurance; (b) dis- 
ability benefit per month or week, aceruing from other policies then mm 
force. The defendant wrote the word “none” under the heading requir- 
ing information as to the amount of disability benefit payable per mouth 
or per week by the terms of such other poheies. The pohey of insurance 
contains certain standard provisions, among others, as follows: 2. “No 
agent has authority to change this policy or to waive any of its pro- 
visions. No change in this policy shall be valid unless approved by an 
executive officer of the company and such approval be endorsed thereon.” 
G. “The copy of the application attached hereto is hereby made a part 
of this contract. The falsity of any statement in the appheation for this 
policy shall not bar the right to recovery hereunder unless such false 
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statement was made with actual intent to deceive or unless it materially 
affected either the acceptance of the risk or the hazard assumed by the 
company, anything in the application herefor to the contrary notwith- 
standing.” 

The plaintiff, insurance company, brought an action against the de- 
fendant to cancel the policy, alleging that at the time the defendant made 
the application, that he had outstanding policies providing monthly 
disability benefits in the sum of $330.00, and that when the defendant 
in the application for the policy sued on, had stated in writing that 
he had no insurance with disability benefit that such statement was false 
and material. The defendant filed an answer denying that he had made 
any false statement and alleging that if there were any errors or mis- 
takes contained in the written application “that all the facts were truly 
stated by this defendant to the agent who solicited and wrote said in- 
surance, at and before said application was signed. . . . That the 
said agent presented to this defendant a blank form purporting to be an 
application for insurance, and at said time this defendant stated that he 
had insurance policies all of which were in the possession of a brother- 
in-law of defendant or in a safety deposit box of a bank with which said 
brother-in-law was associated, in a town some distance from Masontown, 
and that this defendant did not know whether the said insurance policies 
contained any disability benefits, and stated to the said agent that this 
defendant would have to get said insurance policies and look at them 
before he could tell whether they contained sick benefits; whereupon, 
the said agent of said insurance company, with full knowledge of all the 
facts, stated to this defendant that it made no difference, and instructed 
and directed this defendant to answer the said question as to disability 
benefits in said insurance policy as contained in said writing purporting 
to be an application for insurance, and that the answer inserted therein 
was also written at the request and direction of the plaintiff through its 
authorized agent,” ete. 

The cause was tried in the county court of Buncombe County. The 
defendant, Skurkay, testified that he was a physician living in Pennsyl- 
vania at the time of application for the insurance. He came to Asheville 
about November, 1930, and there was evidence tending to show that he 
was suffering with tuberculosis. He testified that the agent for the in- 
surance company was named Koontz, and that Koontz came to his office 
and persuaded him to take out the policy of insurance in controversy. 
The defendant further testified that when he was filling out the applica- 
tion Koontz was standing “right back of me, reading the questions in 
the application. He came down them and I answered accordingly. He 
really told me what to put in, and I wrote it until we came to the ques- 
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tions under discussion, As to question 26: ‘Do your average earnings, 
including income from investments, exceed the aggregate indemnity 
pavable for disability under this and all other policies now earried by 
vou?’ I answered ‘Yes. Then he came to question 27: ‘What is the 
total amount of insurance in foree on your hfe? . . . When we 
‘ame to question 27, he said: ‘How much life insurance do you carry? 
I hesitated, had to think. I put down $10,000, $10,000, $13,000, and 
*6,000. When he came to question: ‘Do you carry any disability bene- 
fits?’ I started to put ‘unknown,’ as you can see. I said: ‘I can’t tell 
you whether I carry disability benefits or not. My policies are with my 
brother-in-law in the Peoples National Bank in a town thirty-eight 
miles away, where I keep my valuables.’ He said: ‘Since you answered 
question No. 26, ‘Yes... that doesn’t matter, put down none! 
So [I put down ‘none.’ ” 

The evidence tended to show that the defendant was an intelugent man 
and had aeted as medical examiner for insurance companies. He also 
testified that his income at the time was from $725.00 to $750.00 per 
month. On eross-examination he said: “When I came ro fill out the 
appheation in this Connecticut poliey I did not know for sure whether 
those other policies contained disability benefits. I thought they might 
have them in it.” 

There was evidence offered by the plaintiff tending to show that the 
amount of other disability benefits in foree was considered by the com- 
panies In issuing policies, and that policies would ordinarily be issued 
“up to within sixty per cent of that income, provided the other require- 
ments had been met,” ete. The officer of plaintiff, who passed upon 
appheations for accident aud health insurance with disability benefits, 
stated that if he had known that the defendant had benefics aggregating 
#330.00 per month under other policies then in foree, he would have 
declined the appheation. 

The question was submitted to a jury and the verdict declared: (1) 
that the defendant had stated in the written application that other 
policies of life insurance covering his life “contained no disability bene- 
fits’; (2) that the plaintiff knew that the policies were not available to 
the defendant at the time of signing the application, and that defendant 
did not know whether they contained disability benefit provisions; (3) 
that the answer to question No. 27 in the application, relating to disa- 
bility benefits, was not material to the risk; (4) that the plaintiff waived 
the incorrectness of the answer in the application; (5) tuat the pohey 
was not fraudulently obtained; (6) that the defendant was entitled to 
recover $900.00 with interest upon his counterclain for three months’ 
benefit under the policy. 
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There was an appeal to the Superior Court from the judgment of the 
county court, and the trial judge overruled the exceptions and affirmed 
the judgment of the county court. From such judgment plaintiff ap- 
pealed. 


John Izard and Harkins, Van Winkle & Walton for plaintiff. 
C. H, Voorhees and B. M. Anderson, Hartford, Conn., of counsel. 
R. Rk. Williams for defendant. 


Brocven, J. The contract of insurance was made in Pennsylvania, 
and must be interpreted in accordance with the law of that State. 
Cannaday v. Rh. k., 148 N. C., 489, 55 S. E., 836; Hall v. Tel. Co., 139 
N. C., 369, 52 S. E., 50; Treffenbrun v. Flannery, 198 N. C., 397, 151 
S. E., 857. Consequently, in undertaking to interpret and apply the law 
of Pennsylvania, this Court is somewhat in the position of an innocent 
by-stander. 

In arriving at the meaning and applicability of the Pennsylvania laws 
and decisions, the plaintiff offered as a witness an eminent attorney of 
that State and a graduate of the University of Pittsburgh Law School, 
who testified in substance that the answer to question No, 27 considered 
in the light of pertinent Pennsylvania decisions, was material as a mat- 
ter of law. The defendant offered an eminent member of the Pennsyl- 
vania bar, also a graduate of the University of Pittsburgh Law School, 
who testified that the materiality of the question should be submitted 
to the jury, and further, that the knowledge of the agent, Koontz, was 
imputable to the plaintiff and constituted an estoppel. These eminent 
experts cite and rely upon the same Pennsylvania cases to support their 
conclusions. In other words, two legal experts, graduates of the same 
law school, and practicing in the same state, cite the same opinions, but 
draw conclusions therefrom as far apart as zenith and nadir. 

However, both parties cite the case of Koppleman v. Commercial 
Casualty Insurance Company, 302 Pa., 106, 153 Atl., 121. This decision 
was rendered in 1930, and is one of the latest decisions upon the perti- 
nent principles of law. Quoting from the Alarch case, 186 Pa., 629, 40 
Atl, 1100, the Pennsylvania Court said: “Misrepresentation or untrue 
statement in an application, if made in good faith, shall not avoid the 
policy unless it relate to some matter material to the risk. If it does 
relate to such matter, the act is inapplicable. If the matter is not ma- 
terial to the risk, and the statement 1s made in good faith, although it 
is untrue, it shall not avoid the pohey. . . . Ordinarily questions 
of good faith and materiality are for the jury, and where the materiality 
of a statement to the risk involved is itself of a doubtful character, its 
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determination should be submitted to the jury. But it was never m- 
tended by the act of 1885, nor did that act assume to change the law 
in cases where the matter stated was palpably and manifestly material to 
the risk, or where it was absolutely and visibly false in fact.’ The 
Hroppleman case is an illuminating utterance and assembles, discusses 
and distinguishes various decisions in Pennsylvania upon a variety of 
false statements or representations in appleation for insurance. Sum- 
marizing the goveyning principle the Court said: ‘In the instant case, 
the proof is not only undisputed, but it comes from the plaintiff himself. 
Under such conditions, whether it be a representation or warranty, if the 
statement made is material and admittedly untruc, there ean be no 
recovery on the policy.” The same general view of the Pennsylvania 
law is declared by the District Court of Pennsylvania in Zerdel v. Con- 
necticut General Life Insurance Company, 44 Fed. (2d), 843. The 
March case, supra, holds specifically that existing insurance in another 
company at the time of an application is material as a matter of law. 
The Court said: “In respect to the first class of questions above enumer- 
ated,.1in which the materiality of them was subinitted to the jury, we 
are clearly of the opmion that they were all material, aud that the jury 
should have been so instructed.” See, also, Leadman v. ina Life Ins. 
(‘o., 163 S. E., 716, and Southern Surety Company of New York v. 
Fortson, 161 8S. E., 679. The Fortson case, supra, involved a false state- 
ment as to the amount of disability insurance carried by the appheant. 

Tn the case at bar the defendant, a skilled and intelligent man, wrote 
the answers to the questions in the application himself. The answer to 
question 27, so written by him, was false. He solemnly agrees “that all 
the foregoing statements and answers as written are true.’ Manifestly 
the amount of disability benefit carried by an appheant would enter 
into a determination of the advisability of the risk. If the agent had 
written the answers in the appheation, the doctrine sf estoppel an- 
nouneed in Means v. Metropolitan Life Ins. Co., 294 Pa., 406, would 
doubtless apply; but the defendant, the sole and exclusive author of the 
statements in the appheation, furnished material information to the 
plaintiff, which, in the language of the Pennsylvama Court, “was abso- 
lutely and visibly false in fact.” Therefore, as we interpret the Pennsyl- 
vania decisions, the plaintiff was entitled to have the trial judge give the 
following instructions duly requested : 

(a) “The court has charged you that the policy in controversy cou- 
tained additional provision ‘G,’ and the court charges you that under the 
law of Pennsylvania the auswer to question 27 in the application is : 
warranty, and that a warranty cannot be waived by an agent such as 
solicited the policy in this case. The evidence is not disputed that the 
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answer to question 27 is false, and being a warranty as explained, it 1s 
your duty to answer the issues in favor of the plaintiff.” 

(b) “That under the facts in this case and all the evidence, the ceurt 
instructs you that under the law of Pennsylvania question No. 27 was 
material to the risk, and you will answer the third issue ‘Yes.’ ” 

The exceptions of the plaintiff to the failure of the trial court to give 
the foregoing instructions 1s sustained. 

Reversed. 


STATE v. W. A. BANKS, 


(Filed 22 February, 1938.) 


1. Criminal Law H c: L e— 


A motion for a continuance is addressed to the discretion of the trial 
court, and in the absence of abuse, his ruling thereon is not reviewable. 


2. Same—Held: Refusal of motion for continuance was free from abuse 
of discretion. 


In this case the defendant requested a continuance for the purpose of 
taking depositions as to the character of the State’s witnesses who were 
nonresidents, without giving names, etc., as required by C. S., 560, Rule 
of Practice in Superior Courts No. 5. The defendant was allowed to 
cross-examine the witnesses before trial, and the witnesses admitted upon 
the trial that they had been prosecuted for various criminal offenses. The 
witnesses obviously could not give bond for their appearance at a subse- 
quent term: Held, the trial court’s refusal of the motion for a continuance 
was in the exercise of a discretion free from abuse. 


3. Criminal Law L e— 


The admission of testimony of a witness that the deceased was “cap- 
tain” of a group of bonus marchers, and testimony of another witness in 
explanation of his previous testimony on private examination is held not 
to constitute reversible error in this prosecution for homicide. 


4. Criminal Law G q—Refusal to allow cross-examination of witness 
relative to letter he had written his wife held not error. 


In this prosecution for a homicide the defendant offered in evidence a 
letter written by one of the State’s witnesses to his wife, which had been 
given defendant’s counsel by the witness’s wife. The defendant proposed 
to cross-examine the witness in respect to the letter for the purpose 
of showing bias: Held, the trial court’s refusal to allow the cross-examina- 
tion was not error, it appearing that the wife had given the letter to a 
third person and that it had not been acquired by a third person without 
the consent or privity of the wife, C. 8., 1801, and it further appearing 
that the letter contained no expression of bias of the witness which 
was not elicited on his cross-examination. 
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>. Homicide H c—~Instruction in this case held not to contain reversible 
error. 

In this prosecution for murder the trial court’s charge as to justifiable 
und excusable homicide is held not to contain reversible error, the charge 
correctly stating that an accidental killing committed unintentionally and 
without negligence was excusable, and there being no evidence of self- 
defense. 

G. Same— 

Remark of the court in its charge that there was no evidence that 
killing was “done in any other way” is held to relate solely to fact that 
killing was done with pistol, construing charge as a whole, and the in- 
struction was in aecordance with the evidence and was not erroneous, 


7. Homicide G b—Presumptions and burden of proof where killing with 
deadly weapon is established by State, 


Where the State establishes a killing with a deadly weapon the burden 
is on the State to prove beyond a reasonable doubt that the defendant 
perpetrated the crime. and the burden is on the defendant to rebut the 
presumption of malice, ov prove matters rendering the killing justifiable 
or excusable. 


Appear by defendant from Harding, J., at June Term, 1982, of 
McDowernr. 

The defendant was indicted for the murder of Louis Chiapetta ou 17 
June, 1932; was prosecuted for murder in the second cegree or man- 
slaughter; and was convicted of manslaughter. From the judgment 
pronouneed he appealed upon error assigned. 

The deceased and J. W. Phillips, Walter Carroll, Tennie Sliter, and 
John Moore, Jr., of Houston, Texas, and Arthur Horton, and J. W. 
Barnard of Little Rock, Ark., were a part of the bonus expedition that 
went on trains from the southwest to Washington as ex-soldiers. They 
spent a few days in Washington and traveled together on their return. 
Thev arrived at Marion, North Carolina, in a box car at about 10 p.m. 
on 17 June, 1932. There someone shot Chiapetta and infheted a wound 
which caused his death, the bullet having gone through his body. The 
surviving six were witnesses for the State on the trial. They testified in 
effect that the defendant shot Chiapetta while the latter was lying down 
in the box ear. There was evidence for the State tending to show that 
the men in the box ear had not had liquor, had not been drinking, and 
had not assaulted or resisted the defendant, and that they were on the 
train with the consent or acquiescence of the railroad authorities. 

The conductor testified that he had not given these mer. his consent or 
permission to ride on the train. After the deceased was shot the defend- 
ant took the train and went to Asheville. 

The defendant offered evidence tending to show the following cireum- 
stanees: “The defendant was special railroad police officer of the 
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Southern Railroad, commissioned by the State of North Carolina, whose 
duty it was to inspect and police trains against trespassing and robbing. 

On his round of duty when the train arrived in Marion, he came to 
the empty box car in which the deceased and his companions were riding. 
He flashed his light and noticed a number of men in there, and asked 
them to come out, but no attention was paid to him. He then crawled 
up into the car when someone in there hollered to him “Get out of here 
or we will kick your ..............., head off.” Just then he started to flash 
his hght and the crowd made a move as if to go to the door, but instead 
of doing so, pushed him out of the door to the ground, and at the same 
time some one in the crowd kicked his flashlight out of his hand. When 
he struck the ground three or four of the men got on him and grappled 
with him, one on the rear and one on each side-and the others around. 
They tried to disarm him and in the struggle the pistol was discharged 
one time under the train and there was a tinkling sound as if the bullet 
had struck metal. There was no outery from anyone that anybody had 
been shot. About that time a second shot was fired from a point west 
and up the track. Then the deceased and those attacking the defendant 
began to seatter, and one of them picked up the defendant’s flashlight 
and ran through the train and was followed a short distance by the 
defendant. At this time the train was pulling out and the defendant 
boarded it, but did not learn that any one was shot until he reached 
Asheville. The deceased was shot by a bullet entering in front about 
oue and one-half inches below and just left of the navel and ranged up- 
ward slightly and passed out on the right side just back of the middle 
of the body and below the ribs. The defendant contended that if the 
deceased was hit by the bullet from the pistol of the defendant it was as 
a result of the ricochet of the bullet, and that the deceased could have 
been hit by the second shot which was fired by another.” 

All this was denied by witnesses for the State, who testified that the 
defendant shot the deceased, was accused of the offense at the time, did 
not deny the act, ran away from the scene, and went on the train to 
Asheville. 


The material exceptions are set out in the opinion. 


Attorney-General Brummitt and Assistant Attorney-General Searell 
for the State. 
Chas. Hutchins and Winborne & Proctor for defendant. 


Apams, J. On 13 June, 1932, the Superior Court of McDowell County 
convened for the trial of civil and criminal causes. In the preceding 
January grand jurors had been drawn whose term of service continued 
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until the first day of July. They were in session during the sitting of 
the court and, having concluded their work, were released on Thursday, 
16 June, and were afterwards recalled by the court dur.ng the term to 
investigate the homicide which meantime had occurred. 

The deceased was shot with a pistol on Friday night, 17 June, 19582, 
and died on the following Sunday. On Tuesday, 21 June, the grand jury 
returned a bill charging the defendant with murder. The court set the 
case for hearing on Wednesday, 29 June, the latest date permissible 
under the statute for entering upon the trial while the court was in 
session. The defendant, reserving his rights in apt time, moved for a 
continuance of the case on the ground that he had no: had sufficient 
time to prepare his defense; that six witnesses for the prosecution were 
nonresidents of the State, four residing in Texas and two in Arkansas, 
that they were with the deceased at the time the wound was inflicted; 
that the defendant had information which Ied him to believe that the 
character of each of these witnesses was bad; and that he had had no 
time to take the deposition of nonresident witnesses. The motion for 
continuance was overruled and the defendant excepted. 

It has been held in numerous decisions of this Court that the question 
of granting or refusing a motion for the continuance of an action is 
peeuharly within the discretion of the trial court. The exception to tle 
rule is the court’s abuse of discretion. The defendant contends that the 
circumstances bring his case within the exception, for the reason that he 
had no opportunity to produce evidence as to the bad character of the 
nonresident witnesses who testified on behalf of the State. 

With respect to this position several facts are to be considered. It is 
provided by statute that 1f a continuance is asked because a witness is 
absent the affidavit must contain the name and residence of the witness, 
the facts to be proved by him, and a statement that the applicant expects 
to procure his attendance at a subsequent term. C. S., 560; Rule Su- 
perior Court, No. 5. The defendant did not comply with this require- 
ment. The faet that he had information which Ied his mind to a 
particular conclusion did not remove his motion from the field of specu- 
lation. The object was to get evidence of bad character, if it could be 
obtained; but the defendant was permitted to cross-exantine these wit- 
nesses before the trial, and at the trial all admitted having had experi- 
ence in the criminal courts or having been charged with violation of the 
criminal law. .Aecording to their several admissions, Phillips had been 
charged with theft and burglary; Carroll had been the recipient of five 
bullets during a fight “up in Michigan”; Sliter had been arrested for 
the theft of an emery wheel; Barnard had done work in « penitentiary; 
Moore had been arrested for an aggravated assault; and Horton “had 
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not stayed anywhere long enough to be caught.” This testimony fur- 
nished ample illumination on the question of character; more light would 
hardly have been supplied by a bare statement of the “good” or “bad’’ 
character of any of these witnesses; and under the circumstances it 1s 
not easy to perceive that the defendant could have been materially 
prejudiced by the absence of a deposition 

Without regard to this, the trial judge, who continued the case for 
eight days was confronted with a problem. All the State’s witnesses who 
had been in the ear lived outside North Carolina; manifestly they could 
not give security for their attendance at a subsequent term of the court. 
Should they be held in custody as witnesses or discharged and permitted 
to leave the State? In the latter event would the defendant ever be 
tried? Amid these conflicting influences the court denied the defendant’s 
motion for a continuance and in doing so exercised discretion which was 
free from abuse. S. v. Garner, 203 N. C., 361; S. v. Rhodes, 202 N. C., 
101; Wolf v; Goldstein, 192 N. C., 818; S. v. Sauls, 190 N. C., 810; 8. 
Riley, 188 N. C., 72; Likas v. Lackey, 186 N. C., 398; Billings v. 
Observer, 150 N. C., 540; Jarrett v. Trunk Co., 142 N. C., 466; S. v 
Sultan, ibid., 569. 

Neither the admission in evidence of Carroll’s statement that the de- 
ceased has been ‘captain of the boys going up” nor the testimony of 
Barnard on the redirect examination in explanation of something he had 
previously said on his private examination constitutes reversible error. 
Exceptions 1, 3, 4, and 5 are overruled. 

While in Marion, J. W. Barnard wrote his wife a letter dated 21 
June, 1932, and in some way it afterwards went into the hands of the 
defendant. His wife was in another State. The defendant’s counsel 
proposed to cross-examine Barnard in regard to the letter. What the 
defendant proposed to elicit from the witness does not appear. The 
solicitor objected and inquired where and how the defendant had pro- 
cured the letter. One of the counsel for the defendant answered, “His 
(the defendant’s) wife gave it to us.” The objection was sustained and 
the defendant excepted. 

The exception rests upon the asserted right of the defendant to pro- 
duce any evidence tending to show the bias or prejudice of the witness. 
This position 1s in accord with the general rule. S. v. Davidson, 67 
N. C., 119; S. v. Lawhorn, 88 N. C., 6384; 8. v. Robertson, 166 N. C., 
356. ‘There may be conditions under which the rule will not be excluded 
by the statutory inhibition against the disclosure of confidential com- 
munications between husband and wife during their marriage. C. S., 
1801. In 8. v. Wallace, 162 N. C., 623, it was held that the inhibition 
applies to the husband or the wife and not to third parties, and that if 
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the communication by the husband is in writing and is procured by a 
third party without the consent or privity of the wife the reason given 
by the common law for the exclusion of the communication no longer 
exists. The principle has been sustained in later cases. S. v. Randall, 
170 N.C 15s Se Mehinney, 173 Ns Cy 1843-8. 2, Branch, 193 
N.C, 621; 8S. c. Freeman, 197 N. C., 376. But it does not apply to a 
case in which a confidential letter written by a husband to his wife was 
procured by a party to the litigation by the consent or privity of the wife 
alone; and this is the fact with which we are here confronted. The 
question was discussed and the controlling authorities were cited in 
McCoy v. Justice, 199 N. C., 602, 612. It will be noted that the letters 
admitted in evidence in S. v. Branch, supra, had been delivered by the 
wife to a third party at the request of the defendant. In “he present case 
the only information relating to the letter was the defendant’s admission 
that the wife of the witness had given it to him. At the request of the 
defendant the letter was written into the record and in our opinion it 
contains no statement expressive of any bias or prejudice which the de- 
fendant did not elicit on the cross-examination of the witness. 

The defendant complains that the court’s definition of excusable and 
justifiable homicide was inaccurate and misleading, but in this we find 
no reversible error. The first part of the instruction dealt with accidental 
death and stated that homicide committed unintentionally and without 
negligence was excusable; and the other part was not prejudicial to the 
defendant because the record discloses no element of self-defense. 

We do not assent to the defendant’s construction of the clause which 
is the subject of the twenty-seventh exception. After saying the burden 
was on the State to satisfy the jury beyond a reasonable doubt that the 
defendant killed the deceased, and “that he did it with a pistol,” the 
judge remarked, “There is no evidence to show that it was brought 
about in any other way’—that is, except by a pistol. All the evidence 
was to this effect and it is obvious that there was no error in the instruc- 
tion. Any other interpretation would be inconsistent with other portions 
of the charge. 

Exception was taken to the following instruction: “In this case the 
defendant doesn’t admit the killing, that is, he doesn’t admit that he did 
it. So the burden is on the State to satify you beyond a reasonable doubt 
that the defendant did the killing, that he did it with a pistol, and if 
you are satisfied of that beyond a reasonable doubt, it will be your duty 
to convict the defendant of murder in the second degree, nothing else 
appearing, and then the burden shifts to the defendant to rebut the pre- 
sumption of malice raised by the use of the deadly weapon to reduce it to 
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manslaughter or show it was done under such surrounding situations as 
to make it either justifiable or excusable homicide.” 

Elsewhere it was said the burden was on the defendant to satisfy the 
jury that the presumption of malice had been rebutted. This instruction 
conforms to the law as uniformly declared in our decisions, The prac- 
tice of “proceeding with the evidence” in a civil action 1s entirely dis- 
tinct. S. v. Worley, 141 N. C., 764; 8S. vo. Quick, 150 N. C., 820; 8. v. 
Lane, 166 N. C., 389; S. vo. Brinkley, 183 N. C., 720; S. v. Miller, 185 
N. C., 679. 

There are other exceptions. We have given them careful consideration, 
We find them to be without substantial merit or such importance as de- 
mands a more prolonged opinion. We find 

No error, 


RICHARD W. SPEAS By His NExT FRIEND, E. G. SHUGART, y. CITY OF 
GREENSBORO ann LINDSAY 8. WALL. 


(Filed 22 February, 1983.) 


1. Municipal Corporations Ei c—It is duty of city to keep streets in rea- 
sonably safe condition, 


It is a positive duty of a city to keep its streets in a reasonably safe 
and suitable condition, and it may not escape liability for its negligent 
failure to do so on the ground that such duty is a governmental function. 


2. Same—Evidence that city had failed to use due care in respect to 
lighting traffic signal held sufficient to be submitted to jury. 


In this action to recover for personal injuries sustained in a collision 
of an automobile with a traftie signal maintained by a city at a street in- 
tersection there was evidence that the lights of the signal were not burn- 
ing at the time of the accident, and that the lights had not been properly 
lighted for an long period of time: Held, notice of such defects may be 
implied, and the evidence was sufficient to be submitted to the jury on the 
question of whether the city had used due care to provide adequate lights. 


3. Same—Negligence of driver of car held not to constitute intervening 
negligence. 


There was evidence that the driver of the car in which the plaintiff 
was riding as a guest was negligent in driving into a traffic signal at a 
street intersection, and that the city was negligent in failing to use due 
care in respect to the lighting of the traffic signal: Held, the negligence 
of the driver was not intervening negligence as a matter of law, since the 
probability of such injury should have been within the reasonable ¢con- 
teimplation of the city. 
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4. Highways B k—Guest held not guilty of contributory negligence as 
matter of law in failing to keep look-out for own safety. 


The plaintiff was riding as a guest in an automobile owned and driven 
by another. There was evidence that the plaintiff could not have seen 
through the wind-shield in front of him on account of rain thereon. The 
car crashed into a municipal traffic signal and the plaintiff brought suit 
against the city and the driver: Held, the plaintiff was not guilty of con- 
tributory negligence as a matter of law in failing to keep a look-out for 
his own safety. 

os. Appeal and Error J e— 

Instruction in this case held not to contain reversible error considered 
in the light of the evidence upon the trial. 

6. Pleadings E a—Trial court has discretionary power to allow amend- 
ment, 


It is within the discretionary power of the trial court to allow the filing 
of amended or supplemental complaints, and an amendment of a pleading 
may be allowed after verdict to conform the allegations to the proof. 
C. 8., 547, 551. 

7%. Highways B g—Defendant’s testimony held to establish negligence 
as matter of law. 

Where the driver of a car in which the plaintiff was riding as a guest 
testifies that he could have seen an object twenty feet away under the 
circumstances, and that he could have stopped the car in five or six feet, 
and all the evidence tends to show that he drove the car into a traffic 
signal at a street intersection, his testimony establishes negligence on his 
part as a matter of law. 


APPEAL by defendants from Oglesby, J., at March Term, 1932, of 
GuitForD. No error. 

This is an action for personal injury alleged to have been caused by 
the negligence of the defendants. 

At the center of the intersection of Greene and Gaston streets the 
city of Greensboro maintains a traffic device known as a “silent police- 
man.” It consists of a concrete block approximately three feet wide and 
two feet high anchored to the street pavement and a metal base project- 
ing upward from the block and supporting an electric signal with 
alternating red and green lights. On the morning of 6 December, 1930, 
the plaintiff was riding in a Ford roadster driven by the defendant 
Wall. It had one seat and the curtains were up. The car when driven 
into the intersection of Greene and Gaston streets struck the traffic 
device, and the plaintiff was seriously injured. 

The jury found that the plaintiff’s injury had been proximately 
caused by the negligence of each of the defendants and that the plaintiff 
had not been negligent, and assessed the damages. 
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Judgment for the plaintiff; appeal by the defendants upon assigned 
error. 


Manly, Hendren & Womble for plaintrff. 
Andrew Joyner, Jr., for city of Greensboro. 
Sapp & Sapp for Lindsay W. Wall. 


Apams, J. The record is voluminous but the controversy involves only 
a few familiar principles of law. A brief consideration of the exceptions 
is all that is necessary. 

Neither defendant is entitled to a judgment of nonsuit. The motion of 
the corporate defendant rests upon three propositions: (1) The evidence 
of negligence against the city is not sufficient to justify the submission 
of an issue to the jury; (2) the plaintiff’s injury was due to the inde- 
pendent and intervening acts of the defendant Wall; (3) according to 
his own evidence the negligence of the plaintiff proximately contributed 
to his injury. The motion of the defendant Wall is founded on the two 
propositions that the plaintiff was negligent and that he was not. 

The exercise of due care to keep its streets in a reasonably safe and 
suitable condition is one of the positive obligations imposed upon a 
municipal corporation. The discharge of this obligation cannot be 
evaded on the theory that in the construction and maintenance of its 
streets the municipality acts in a governmental capacity, Graham v. 
Charlotte, 186 N. C., 649; Wallis v. New Bern, 191 N. C., 507; Michaux 
v. Rocky Mount, 193 N. C., 550; Hamilton v. Rocky Mount, 199 N. C., 
504, 

The court instructed the jury that the erection of the “silent police- 
man” at the intersection of the streets was not enough to constitute 
negligence (Valley v. Gastonia, 208 N. C., 664) and left to the determi- 
nation of the jury the question whether the city had used due care 
in providing adequate lights. If the city failed to exercise such care it 
was negligent. Bunch v. Edenton, 90 N. C., 431; Batley v. Winston- 
Salem, 157 N. C., 2538; Pickett v. &. R., 200 N. C., 750. Several wit- 
nesses testified that the lights on the traffic device were not burning 
when the wreck occurred. Indeed, the plaintiff offered evidence that 
there were no lights on the streets. It is not essential that the city 
should have had actual notice that the lights were not burning. Notice 
may be implied. One of the witnesses said that the lights had been 
turned on and off in the morning irregularly for a long period, and this 
was at least some evidence of implied notice. Dillon v. Raleigh, 124 
N. C., 184; Bailey v. Winston-Salem, supra; Willis v, New Bern, supra; 
Pickett v. R. #., supra. 
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We do not regard the driving of the car on the street as an intervening 
act which superseded the causal relation between the city’s negligence 
and the plaintiff’s injury. On the contrary the danger of traversing the 
intersecting streets by those having occasion to travel in vehicles and 
the probability of injury resultant from inadequate lights are matters 
which should have been in the reasonable contemplation of the city. 

In our opinion there is not sufficient evidence to support the contention 
that the plaintiff’s action should be dismissed on the ground of his con- 
tributory neghgence. The morning was dark and cold. The plaintiff 
assumed a comfortable position in the ear, “placing his knees against 
the dashboard,” and pulled up the collar of his overcoat. The windshield 
Wiper was in front of the driver but on that morning it did not afford 
much help. There was no wiper in front of the plaintiff, and there the 
windshield was soiled and covered with water. We find nothing in the 
record which would bar his recovery as a matter of law by reason of his 
alleged contributory negligence, and the issue of fact was submitted to 
the jury under correct instructions and answered in his favor. 

The city excepted to the following instruction: “The court further 
Instructs vou that if you find the hght was not burning on the silent 
policeman, and that ordinary prudence would require that such a light 
be burning, taking into consideration the hour of the morning, the 
visibility, ete., that you find existed, and that the city in the exercise 
of ordinary care could have known it was not burning, and that this 
failure of the hght not burning was the proximate cause of the injury 
sustained by the plaintiff, that would constitute actionable negligence 
and you would answer the issue, Yes.” 

It is argued that the instruction is erroneous because it contains no 
reference to the lights located at the corners of the intersection. Some 
of the witnesses said that these lights were not burnirg and this testi- 
mony the judge no doubt had in mind when he used the phrase, “And 
that ordinary prudence would require that such a light be burning.” 
The defendants’ evidence tended to show that the corner lights when 
burning illuminated the streets but not that they were burning at the 
time of the injury. 

We have examined all the exceptions taken by the eity to the charge 
of the court and find no error. The action of the judge in reference to 
the “amended” and “supplemental” complaints was entirely a matter 
of diserction. The amended complaint was in fact an additional eom- 
plaint filed against a defendant who was not a party when the first 
complaint was filed; and the purpose of the plaintiff was to prosecute 
the action against the defendants as joint fort-feasors. The amendment 
of a pleading may be made after verdict to conform the allegation to the 
proor. C8. 347, o01. 
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The court charged the jury to find that the defendant Wall was negli- 
gent if they should find the facts to be as he had testified. He admitted 
that he could have seen an object twenty feet in front of his car, that 
he was driving at the rate of fifteen miles an hour, that he could have 
stopped the ear within five or six feet, and that he did not see the traffic 
post before striking it. His testimony is equivalent to his saying that 
he did not see what he should have seen in the exercise of due care and 
did not stop as he should have stopped in time to avert the collision. 
The instruction is in accord with the principle stated in Hughes v. 
Luther, 189 N. C., 841, which has been cited with approval in Weston 
v. R. BR, 194 N. C., 210, Davis v. Jeffreys, 197 N. C., 712, and Williams 
uv. Hxpress Lines, 198 N. C., 193. 

The briefs filed by the parties present various phases of the law in its 
relation to the exceptions, but we think it unnecessary to classify and 
distinguish the principles enunciated in the opinions cited. The case 
was carefully tried and we find no error for which the defendants should 
be awarded a new trial. 

No error. 


MEADOWS FERTILIZER COMPANY y. MARTHA B. GODLEY, ADMINIs- 
TRATRIX OF MARSHALL W. GODLEY, DECEASED, anD MARTHA B. GOD- 
LEY 1n HER Own RIGHT. 


(Filed 22 February, 1933.) 


1. Insurance N a—Change of beneficiary will be given effect where in- 
sured does all in his power to effect change under terms of policy. 


Where a policy of life insurance reserves the right in the insured 
to change the beneficiary therein named, the named beneficiary has only 
a contingent interest therein, and the insured may change the beneficiary 
in accordance with the terms of the policy at any time, and where the 
insured has done all that is possible under the circumstances to change 
the beneficiary in accordance with the terms of the policy, such change 
of beneficiary will be given effect under the principle that equity regards 
as done that which ought to have been done, and where the insured’s 
wife is thus made the beneficiary the proceeds inure to her sole benefit free 
from the claims of his creditors. N. C. Code, 6464(a). 


2. Appeal and Error J c—Findings of fact are conclusive when supported 
by evidence. 


Where the court finds the facts under agreement of the parties, his find- 
ings of fact are conclusive when supported by any sufficient evidence, and 
where the judgment is supported by the findings of fact it also is con- 
clusive. 
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3. Insurance N a——Under facts of this case change of beneficiary by in- 
sured was not effected. 


Where under an agreement that the court should find the facts the 
court finds that the deceased had expressed an intention to change the 
beneficiary in a policy of insurance on his life, but had done no affirmative 
act to effect such change, the court’s judgment that no change of bene- 
ficiary had been effected will be affirmed on appeal. 


APPEAL by defendant, Martha B. Godley, from Parker, J., at Decem- 
ber Term, 1932, of BEaurorr, Affirmed. 

The record discloses an agreement that the court below should find the 
facts and render judgment thereon. Under the agreement the court 
below made an exhaustive and lengthy findings of fact, and rendered 
the following judgment: 

“This cause coming on to be heard at this term of court before his 
Honor, R. Hunt Parker, judge presiding, upon the agreed statement of 
facts and being heard: Now, therefore, after consideration of the case 
agreed and argument of counsel, it is ordered and adjudged and decreed 
as follows: (1) That Martha B. Godley, in her own :right having been 
made a party defendant comes into court and adopts the answer of 
Martha B. Godley, administratrix, and adopts in her own right the 
agrecd statement of facts in this action. (2) That as to policy No. 
302762 issued on 14 December, 1928, by Durham Life Insurance Com- 
pany of Raleigh, N. C., on the life of Marshall W. Godley, it is ordered, 
adjudged and decreed, that the insured has substantially complied with 
the provisions of said policy relating to the change in beneficiary and 
on the principle that equity regards as done that which ought to be 
done, this court hereby gives effect to the intention of the insured and 
holds that the change of beneficiary has been accom lished, and it is 
therefore adjudged that Martha B. Godley, in her own. right, is bene- 
ficiary to the proceeds thereof, subject to the rights of Phillips Fertilizer 
Company as assignee therein: (3) That as to policy No. 302773, issued 
on 12 December, 1928, by Durham Life Insurance Company on the life 
of Marshall W. Godley, the court holds that no affirmative act on the 
part of the insured to change the bencfictary was done and that the let- 
ters written by Jesse B. Ross express only unexecuted intention, and the 
court therefore adjudges that no change of beneficiary was effected as to 
said policy and that the proceeds of said policy are probably payable to 
Martha B. Godley, as administratrix of the estate of Marshall W. 
Godley and is an asset of said estate for the benefit of the creditors and 
other parties in interest as their respective interests ay appear. It is 
by consent adjudged that the debt owing to Meadows Fertilizer Company 
(who is endorsee and owner of the notes originally given to N. W 
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Latham) by the estate of Marshall W. Godley, is $931.14, with interest 
from 1 March, 1931. It is ordered that the costs of this action be paid 
by the estate of Marshall W. Godley.” 

To that part of the foregoing judgment relating to policy No. 302773 
and adjudging that the proceeds of said policy is an asset of the estate 
of Marshall B. Godley, the defendant, Martha B. Godley in her own 
right, excepted, assigned error and appealed to the Supreme Court. To 
that part of the foregoing judgment relating to policy No. 302762, the 
plaintiff excepted, assigned error and appealed to the Supreme Court. 

The defendant Martha B. Godley, appellant, groups her exceptions 
and assigns error as follows: “To the erroneous conclusion reached by 
the judge in so far as he adjudges that the beneficiary was not changed 
on policy No. 302773, as appears by the judgment.” 


H. C. Carter for plaintiff, appellee. 
Ward & Grimes for defendant, Martha B. Godley, appellant. 


Crarxson, J. There can be, from the facts found by the court below, 
no controversy as to insurance policy No. 302762, on the life of Marshall 
W. Godley, it being properly changed as to the beneficiary under the 
terms of the policy. In fact, in the appellee’s brief we find: “Having in 
mind these principles we are forced to the conclusion by the facts in the 
case that as to policy No. 302762 he had a definite purpose to change the 
beneficiary and did what he could, and all he could, to effect such 
change.” 

The appeal presents the question only whether the policy No. 302773 
was properly changed in accordance with the terms of the policy. We 
think not. 

In Pearsall v. Bloodworth, 194 N. C., 628, it was held: “While form- 
erly an insolvent insured could not change, according to a provision in 
his policy, the beneficiary of his policy of life insurance from his estate 
to his wife, without consideration against the rights of his creditors, this 
is now changed by our statute. C. S8., 6464, providing that a policy of 
life insurance made payable to the wife, or after its issuance assigned 
and transferred, or in any way made payable to her, shall inure to her 
separate benefit.” See N. C., Code of 1931 (Michie) 6464(a); Laws of 
1931, chap. 179, sec. 1. | 

The only question involved in this appeal is whether the change of 
the beneficiary was consummated. 

In Teague v. Ins. Co., 200 N. C., at p. 456, speaking to the subject: 
“The law in other jurisdictions, applicable to the decision of the ques- 
tion presented by this appeal, is stated in 37 C. J., at p. 584, in section 
350(b). The text in this section is supported by abundant citations of 
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authoritative judicial decisions. It is there said: ‘On the principle that 
equity regards as done that which ought to be done, the courts will give 
effect to the intention of insured by holding that the change of benefi- 
ciary has been accomphshed where he has done all that he could to com- 
ply with the provisions of the policy, as where he sent a proper written 
notice or request to the home office of the company, bat was unable to 
send the policy by reason of circumstances beyond his zontrol, as where 
it had been lost, or was in the possession of another person who refused 
to surrender it or was otherwise inaccessible, or where he sent both the 
pohey and a proper written notice or request and all shat remained to 
be done were certain formal and ministerial acts on the part of the 
company, such as the endorsement of the change on the policy, and these 
acts were either not done at all or were done after the death of the 
insured,’ ” 

In Parker v. Potter, 200 N. C., at p. 355, it is written: “In an ordi- 
nary policy of life insurance, the beneficiary acquires a vested interest 
from the time the insurance takes effect, if in the contract there is no 
stipulation reserving to the insured a right to change the beneficiary, 
assign the pohey, or divert the proceeds, unless the language of the 
policy 1s inconsistent with a vested interest. Herring v. Sutton, 129 
N.C., 107; Lanier v. Ins. Co., 142 N. C., 14; Wooten v. Order of Odd 
Fellows, 176 N. C., 52; Lockhart v. Ins. Co., 198 N. C., 8. This princi- 
ple, however, does not prevail where the right or interest of a particular 
beneficiary is subject to be changed or to be defeated under the terms of 
the contract by which it was created. Wooten v. Order, etc., supra: 
Pollock v. Household of Ruth, 150 N. C., 211. If thus subject to be 
changed or defeated the interest of the beneficiary is not property but 
© mere expectancy, which cannot ripen into a vested interest before the 
death of the insured.” 

In Taylor v. Coburn, 202 N. C., at p. 326, it is held, citing numerous 
authorities: “Accordingly it is generally held that a gift of an insur- 
ance policy may be made by delivery without a written assignment. 
Because delivery of an article may be actual, constructive, or symbolic, 
10 absolute rule, applicable to all cases, can be laid down. It is a settled 
principle, however, that the donor’s surrender of the property must be 
complete and his dominion and control of it must be relinquished.” 

The court below by agreement found the facts. It is well settled in this 
jurisdiction, where a jury trial is waived, as in this case, and the trial 
judge finds the facts and judgment is entered thereon, if there was any 
sufficient competent evidence to support the findings of fact and the facts 
found support the judgment, in such eases the findings of fact and the 
judgment thereon are conclusive. 
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The court below, after setting forth the facts, stated in the Judgment: 
“The court holds that no affirmative act on the part of the insured to 
change the beneficiary was done and that the letters written by Jesse B. 
Ross express only unexeculed intention, and the court therefore adjudges 
that no change of beneficiary was effected as to said policy.” For the 
reasons given, the judgmeut is 


Afhrmed., 


JOHN F. SPENCE ET at. y. E. B. GRANGER ET AL. 
(Filed 22 February, 19383.) 


Drainage Districts B d—Under the facts of this case original assessment 
was not bar to appellants’ motion to vacate assessment, 


In a proceeding to establish a “jury ditch,’ C. 8., 5275, e¢ seqg., an 
nssessment was made against certain landowners which was confirmed by 
the clerk. Thereafter an order was made for a supplemental assessment 
to meet a deficit in the former assessment. The supplemental assessment 
was set aside as to the appellants upon their motion entered on the ground 
that they had not been given notice thereof, and no appeal was taken from 
the judge's order confirming the clerk’s order vacating the supplemental 
assessment, and there was an affidavit filed in the record that it was 
agreed by the parties that the appellants’ land did not drain into the 
“jury ditch,’ and the appellants voluntarily agreed te an assessment for 
the construction of an “intercept ditch.” The appellants paid certain 
assessments levied under the original assessment thinking that such 
umounts were for the “intercept ditch.’ Thereafter they made a motion 
to vacate the original assessment, which motion was allowed by the clerk 
upon findings that their lands did not drain into the “jury ditch,’ and 
that they did not have notice of the supplemental assessment. Upon ap- 
peal the trial court reversed the clerk's order, holding that the original 
ussessment was res judicata, and the parties appealed to the Supreme 
Court: Held, the statutory procedure is analogous to the general drainage 
law, and its provisions are applicable, and the proceedings are regarded as 
kept alive for further orders without being retained on the docket, and 
the original assessment did not constitute a bar to the motion to vacate, 
und the assessment was properly set aside on the facts found. 


ApreaL by certain defendants, movants from /fi/l, J., at October 
Term, 1932, of Pasqrvotank. Reversed. 


McMullan & McMullan for movants, appellants. 
Thompson & Wilson for appellees. 
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Crarkson, J. The summons in this proceeding was issued 29 August, 
1927, and served on the appellants 7 September, 1927. 

This is a proceeding brought by plaintiffs against defcndants to estab- 
hish a “Jury ditch” about four and a half (4%) miles long, draining 
into Pasquotank River, known as “Shepard Ditch,” under C. S., 5275. 
C.S., 5276, sets out the procedure. C. S., 5277, costs of repairs enforced 
by judgments. C. S., 5279, provides that the dominant owner can repair 
by giving servient owner three days notice. C. S., 5280, canal for seven 
years necessity presumed and procedure provided for maintaining same. 
Public Laws, 1931, chap. 227, among other things makes a new section 
5280(a) and is an enabling act “to make other and further assessments 
for the costs of establishment, construction and expense” when former 
provisions are insufficient. 

Some of the defendants, appellants, in answer to pla-ntiffs’ petition, 
among other things, say: “That all of the lands of the above named 
defendants drain into a ditch ealled the “Eight Foot Diteh” or into 
ditches running parallel therewith; from the opposite side of the road 
running between these lauds and the Shepherd Diteh.” 2... The 
above answering defendants further answering the petition say for 
themselves, that their lands, nor any part of them drain into. said 
Shepherd Ditch, but on the other hand are shut off from. the same by a 
20-foot road, and all ditches that could lead into said Shepherd Ditch, 
from their said lands or any of them are now, and have been dammed 
off from said Shepherd Ditch for over twenty-five years. . . . That 
they have kept the above referred to and mentioned Eight Foot Diteh 
open as a common drain for their lands, as well as other ditches running 
parallel to said Eight Foot Ditch, and that all of said d:tehes are inde- 
pendent of said Shepherd Ditch, and have been, for a longer time, than 
any one now hving ean remember; and that all of said ditches drain 
into a swamp opening into Pasquotank River. . . . That they have 
been keeping and are now keeping said Eight Foot Ditch open as a 
common drainway for their lands; and to make them come into the 
Shepherd Ditch would not only work a great hardship upon them, but 
would cause them a great expense, for which they cou.d not get any 
benefit at all.” 

On 9 February, 1928, jurors were regularly appointed. They rendered 
their report 22 May, 1929, making assessments. On 25 June, 1929, judg- 
ment and confirmation was entered by the clerk. On 17 July, 1929, the 
clerk made an order appointing certain commissioners to carry out the 
former judgment. Thereafter two of the jurors made a report to the 
clerk that “it is necessary that an amount be further assessed against the 
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land embraced in said Jury Ditch proceeding that will aggregate an 
amount approximately eighteen hundred dollars (#1,800).” 

The clerk made an order as follows: “It appearing to the court upou 
investigation that the former report of the jurors in the above entitled 
proceeding has produced an amount insufficient to pay off and discharge 
the cost and expense of the work done in the establishment of the Tad- 
more Jury-Ditches, established under this proceeding: Therefore, by 
authority of the laws of North Carolina as contained in chapter 94 of 
the Consolidated Statutes and as amended by chapter 227 of the Public 
Laws of North Carolina, 1931, it being found by the court as a fact 
that the deficiency exists to the extent of approximately eighteen hun- 
dred dollars ($1,800). It is therefore ordered, that the jurors in the 
proceeding meet and forthwith make a supplementary report upon an 
equitable and just basis and proportion as nade in the former report, 
sufficient in amount, to cover said deficiency, being approximately 
eighteen hundred dollars ($1,800), as aforesaid. This 31 October, 1931. 
That thereafter, to wit, on 14 November, 1931, the jurors, pursuant to 
the order entered by the Superior Court clerk, submitted a report of 
their supplemental assessment, with a schedule assessing against each 
landowner an increase of 40 per cent over his former assessment. There- 
after, to wit, on 15 January, 1932, said supplemental report was con- 
firmed by the clerk. Thereafter, in apt time, these movants or appellants, 
filed a motion in the cause before the clerk to vacate and set aside said 
supplemental assessment.” 

Amoug the grounds: “That said report, said order and said judginent 
were cach aud all entered without notice to movants.” 

The elerk who had rendered the judgment without notice, on 10. 
February, 1932, vacated and set aside the judgment. An appeal was 
taken to the Superior Court and Judge F. A. Daniels, on 19 February, 
1932, made the following order: “The court being of the opinion that 
said judgment in the above entitled cause ought to be vacated and set 
aside and that the order of the clerk of Superior Court this day entered 
should be affirmed, doth—upon motion of attorneys for movants, order, 
adjudge and decree that the order this day entered by the clerk of 
Superior Court setting aside the judgment confirming the supplemental 
report heretofore filed herein be, and the same hereby is, 1n all respects 
affirmed.” 

The record discloses no exception or appeal from the judgment. The 
record has an affidavit set forth, dated 16 February, 1932, signed by 
J. Bb. Leigh, attorney for the appellauts, 11 which it is alleged that at a 
mecting of “all parties concerned being represented” that 1t was agreed 
that the lands of appellants did not drain from the jury ditch in ques- 
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tion and that they were to dig an “intercept ditch” and pay for same 
pro tanto, which they did. “It was expressly agreed that these said 
parties aforementioned should be forever excluded from the provisions 
of the jury ditch and that said agreement was not pu: on record due 
to the iadvertence of the parties and of this affiant in believing the 
nutter to be forever closed as regards assessments.” 

The appellants filed an affidavit signed by all of them confirming the 
afhdavit of Leigh. Further “They, and each of thera, prior to the 
rendition of said judgment had compromised and agreed with the said 
Montgomery (CW. S. Montgomery, jury ditch contractor) as per the 
affidavit of J. B. Leigh, Esq., duly filed in this ease, and that they, 
and each of them, have paid to the said Montgomery the various amounts 
agreed upon in said compromise; that none of them were served with 
any notice of the hearing of the matter in the Superior Court, or 
any other court, nor did they, or any one of them see any publication 
of any notice in the press or otherwise until it was reported afterwards 
that judgment had been rendered against their lands.” 

On 5 September, 1932, the clerk who had theretofore passed ou all 
these matters, on exceptions to the supplemental report of the jurors, 
found certain facts. The clerk found all the facts for appellants as they 
contended for on this appeal. No notice given as to order appointing the 
jurors who “filed a supplemental assessment of 40 per cent against all 
ot the said parties appearing on the original assessment roll,” ete. Also 
the contention made by Leigh and appellants as to “intereept diteh,” 
that the assessment in the original judgment was “tentative assessment,” 
and “after hearing the evidence of all interested parties the court doth 
make this further finding of fact: First, that the lands of the said parties 
hereinbefore enumerated were amply drained by private ditches and were 
not benefited by the construction of the Shepherd Jury Ditch, and 
second, that the said parties, when called upon to pay the original assess- 
ment levied against them could not have reasonably known that the 
amounts so contributed by them respectively, after their voluntary 
agreement to contribute, were included in the assessment roll of the 
Shepherd Jury Ditch, but reasonably believed that the amounts so paid 
were not included in the assessment rolls relative to the said Shepherd 
Jury Diteh, but that they were placed there to cover their voluntary 
contributions for the construction of the said intercept ditch and in 
discharge of this obligation only were they paid. . . . Said judg- 
ment be, and same is hereby, vacated and set aside and that the names 
of said parties be stricken from the assessment rolls relative to the 
Shepherd Jury Ditech. . . . To the foregoing judgment, the re- 
ceiver, N.S. Leary, and other interested parties, excepts and appeals to 
the judge of Superior Court.” 
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The court below rendered the following judgment: “The court, upon 
the entire record in the cause, and after argument of counsel, being of 
the opinion that the matters so set up and relied upon and all issues and 
question therein involved have heretofore been finally adjudicated by 
orders and decrees entered herein, the said excepting parties then being 
parties to the cause, and no appeal having been taken, and that such 
exception cannot now be considered by the court: it is, therefore, ordered, 
decreed and adjudged by the court that the aforesaid judgment of the 
clerk, dated 5 September, 1932, be and the same is hereby reversed and 
stricken out, that the aforesaid exception to said supplemental report 
of 14 November, 1931, be and the same is hereby overruled, and that 
said supplemental report be and the same is hereby in all respects con- 
firmed, and that as to those parties or lands against which additional 
or supplemental assessments of forty per cent have been made by the 
jurors, Judgment is hereby entered against them accordingly.” 

The only exception and assignment of error made by movants or 
appellants, is as follows: “That they except to the apparent reassessment 
levied against them by said jurors, for the reason that their lands do not 
drain from the Shepherd Jury Ditch; that it was so understood at the 
time of the original assessment as is stated in the affidavit of J. B. Leigh, 
heretofore filed, which is incorporated herein and by reference made a 
part of this paragraph; and that the costs placed against them on the 
original assessment were for the cost of an intereept ditch for which 
they voluntarily agreed to pay.” We think this exception and assign- 
ment of error well taken. Although this proceeding is under the statute 
establishing a “jury ditch,” yet the principle under the general drainage 
act 1s analogous and applicable. 

. In Staton v. Staton, 148 N. C., at p. 490, we find: “The plaintiff 
herein instituted a proceeding in 1885, under the drainage act (now 
Revisal, chap. 88)—(Vol. 2, C. &., 1919, chap. 94, Drainage)—for the 
right to drain into Barnes Canal. Commissioners were appointed, the 
rights and duties of the several parties determined and the amount each 
should pay assessed. The report was confirmed 30 January, 1886. This 
is a subsidiary proceeding begun in the clerk’s court, which sets out that 
repairs to the canal are needed, that some of the tracts have changed 
hands and that one tract in particular has been partitioned, and asking 
that the amount assessed against that tract be divided and assessed in 
proper proportions against each of the partitioners. This is in effect 
a motion in the cause. From the nature of the proceeding, the judgment 
in 1886 is not a final judgment, conclusive of the rights of the parties 
for all time, as in a htigated matter. But it is a proceeding in rem, 
which ean be brought forward from time to time, upon notice to all 
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the parties to be affected, for orders in the cause, dividing (as here 
sought) the amount to be paid by each of the new tracts into which a 
former tract has been divided by partition or by sale; to amend the 
assessments, when for any cause the amount previously assessed should 
be increased or diminished, for repairs; for enlarging and deepening 
the canal or for other purposes, or to extend the canal and bring in 
other parties. It is a flexible proceeding, and to be modified and moulded 
by decrees from time to time to promote the objects of the proceeding. 
The whole matter remains in the control of the court. It is not neces- 
sary, however, to keep such cases on the docket, but they can be brought 
forward from time to time, upon notice to the parties, upon supple- 
mentary petition filed therein, and further decrees made to conform to 
the exigencies and changes which may arise. . . . These proceedings 
are not highly technical, but are intended to be inexpesive and to be 
moulded from time to time, by the orders of the court, as may best 
promote the beneficial results contemplated by the statute.” Drainage 
District v. Cahoon, 193 N. C., 326. 

In the present case there was no notice of the supplemental order 
assessing against each landowner an increase of 40 per cent over the 
former assessment. As in the Staton case supra, notice was vital. Then 
again, there was no exception or appeal from Judge Daniels’ order con- 
firming the clerk who vacated and set aside his former order. The judg- 
ment below is 

Reversed. 


PATTIE P. LYNCH By Her NExtT FRIEND, BEULAH B. LYNCH, v. CARO- 
LINA TELEPHONE AND TELEGRAPH COMPANY. 


(Filed 1 March, 1933.) 
1. Negligence D b— 

The burden is on the plaintiff to establish a causal relation between the 
alleged negligence and the injury in suit. 

2. Trial D a—On motion of nonsuit all the evidence is to be considered 
in light most favorable to plaintiff. 

On a motion as of nonsuit all the evidence, whether offered by the plain- 
tiff or elicited from defendant's witnesses, is to be considered in the 
light most favorable to the plaintiff, and he is entitled to every reason- 
able intendment thereon and every reasonable inference therefrom. C. &., 
O67. 

3. Negligence D b— 

All the elements of actionable negligence, including the element of 

eausal relationship, may be proven by circumstantial evidence. 
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4. Telephone Companies B c—Evidence of causal relation between neg- 
ligence of company and injury to plaintiff held sufficient. 


Evidence that plaintiff was injured by being struck by a bolt of light- 
ning as she passed within two feet of the telephone installed in her home, 
that her father had seen the bolt of lightning on the telephone wires com- 
ing into the house, that the wires of the phone were “swealed” and the 
telephone instrument damaged, that bits of wood were knocked off the 
telephone poles for some distance from the house is held sufficient to be 
submitted to the jury on the issue of causal relation between the telephone 
company's negligence in failing to properly maintain a ground wire used 
to prevent lightning from entering the house over the wires, and the 
injury in suit. 

o. Appeal and Error J d— 


Where the charge of the court is not in the record it is presumed that 
the court charged the law correctly applicable to the facts. 


AppEAL by defendants from Frizzelle, J.. and a jury, at September 
Term, 1932, of Warren. No error. 

This is an action for actionable negligence instituted by plaintiff 
against defendant alleging damage. 

The following seven allegations of the complaint are admitted by 
defendant: 

“2. That plaintiff is a resident of Warren County, North Carolina, 
and is an infant 20 years of age, who appears herein by her duly ap- 
pointed, qualifying and acting next friend, Beulah B. Lynch. 

3. That on 24 June, 1930, defendant furnished for its customary 
charges telephone service in the dwelling of F. B. Lynch, in Warren 
County, where plaintiff made her home as a regular member of the 
family. 

4. That as a part of the equipment necessary to furnishing such 
service in said Lynch home the defendant maintained a wire known 
as a ground wire, which consisted of a wire running from a certain 
point in the house to a metal rod driven into the ground outside of the 
house. 

5. That a properly connected ground wire is a part of the usual and 
customary equipment at each dwelling where telephone service is main- 
tained. 

6. That for reasons for protection from lightning a properly connected 
ground wire is necessary at each dwelling where telephone service is 
maintained, 

7. That at said Lynch dwelling on 24 June, 1930, and for several 
months prior thereto there was no lightning arrester other than a ground 
wire at said Lynch dwelling. 
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8. That unless the telephone apparatus at a dwelling is properly 
maintained, lightning may be conducted into such dwelling by striking 
other parts of defendant’s general system of wires.” 

The plaintiff further alleges: 

“9. That on 24 June, 1930, and for several months prior thereto de- 
fendant negligently and carelessly maintained at said Lynch dwelling 
an insufficient and improper ground wire, with full knowledge thereof 
from August, 1929, until 24 June, 1930. 

10. That after a severe ball or bolt of lightning had entered said 
dwelling during the month of August, 1929, upon which occasion the 
telephone in said dwelling was wrecked, defendant’s agent and employce 
inspected the ground wire connection, pronounced same wholly in- 
adequate and unsafe and pretended to repair same, stating that such 
repair was temporary and would be made permanent and thoroughly 
safe at an early date. 

11. That plaintiff and the other members of said Lynch home were 
wholly unfamiliar with matters of electricity and relied implicitly upon 
defendant’s said agent and employee to protect them from the dangers 
of improperly grounded telephone apparatus; that plaintiff and said 
family exercised no control over said apparatus, both on account of 
their ignorance and defendant’s control. 

12. That said telephone, telephone apparatus and ground wire were 
‘arelessly and neghgently allowed by defendant to remain in said un- 
safe, improper and insufficient condition in utter disregard for the 
safety of the occupants of said dwelling and with negligent, heedless, 
careless, reckless, and wanton disregard and indifference for their lives 
and property; that during the said period from August, 1929, until 24 
June, 1930, plaintiff’s life and well-being, as a result of defendant’s said 
negligence were wholly at the peril of powerful bal’s and bolts of 
hghtning and chance. 

13. That on 24 June, 1930, at or about seven o’clock in the afternoon, 
while a thunderstorm was in progress, plaintiff passed within two feet 
of the telephone maintained as aforesaid; that upon reaching a point 
two feet therefrom plaintiff was struck on the right side of her head by 
a ball or bolt of lightning and rendered unconscious thereby, said ball 
or bolt of lightning having entered said dwelling over said improperly 
maintained apparatus; that plaintiff remained unconscious for several 
hours, was so painfully shocked and injured that her life was despaired 
of throughout a large part of the night, her body became weak, cold. 
stiff, and numb, and her hearing lost in her right ear for several days. 

14, That as a direct and proximate result of her said injuries, plain- 
tiff at times becomes exceedingly nervous, weak, cold, numb and fright- 
ened, such spells lasting for an hour or more and periods of extreme 
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weakness lasting for a day or more; that plaintiff has become generally 
nervous and suffers during every thunderstorm paroxysms of fear, re- 
sulting In extreme nervousness, fright, discomfort and suffering, all of 
which conditions will follow plaintiff throughout her life and continu 
ously cause her great pain, suffering, annovance, embarrassment and 
humiliation. 

15. That all of plaintiff's said injuries and conditions were and are 
proximately and directly caused by the negligence of defendant, herein- 
before set forth, she having been before her injuries a perfectly normal. 
healthy and happy gurl. 

16. That as a direct and proximate result of defendant’s said neghi- 
gence and its reckless and wanton disregard for plaintiff's safety, platu- 
tiff has been damaged in the sum of ten thousand dollars.” 

Defendant in its answer says: 

“10. That 1t 1s admitted that during the month of August, 1929, 
hghtning entered the dwelling and damaged the telephone there located; 
the remainder of section 10 is untrue and is denied. 

11. That this defendant has no knowledge or information as to the 
matters set forth in this section and therefore denies the same. 

12. That section 12 is untrue and is denied. 

13. That it is admitted that on or about 24 June, 1930, that plaintiff 
was struck by hghtning and suffered some 11] effects therefrom; the re- 
mainder of said section 1s untrue and is denied. And further answering 
this section the defendant avers that on this day an electrical storm 
of unusual intensity developed in and around the community; that 
in addition to the wires and equipment used in connection with the 
telephone there was located upon said house a system of lightning rods 
and nearby a hghting system and that wires from all of these ran 
upon and into said house and as this defendant is advised, believes and 
avers the lightning entered said house either from the hghtning rods 
or the lighting system. .And this defendant further avers that at 
times of unusual electrical disturbance lightning often enters a dwelling 
by means of wires therein located and damages the equipment notwith- 
standing the existence of a properly installed and maintained ground 
connection. 

14. That section 14 is untrue and is denied. 

15. That section 16 is untrue and 1s denied. 

Wherefore, defendant prays that plaintiff take nothing by her action 
and that it recover its costs.” 

The issues submitted to the jury and their answers thereto, were as 
follows: 

“1. Was the plaintiff injured by the negligence of the defendant 
alleged in the complaint? Answer: Yes, 
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2. What amount, if any, is the plaintiff entitled to recover of the 
defendant? Answer: $5,000.” 

Judgment was rendered by the court below on the verdict. The de- 
fendant made numerous exceptions and assignments of error and ap- 
pealed to the Supreme Court. The necessary facts and assignments of 
error will be set forth in the opinion. 


Julius Banzet and Frank B, Banzet for plaintrff. 
Kerr & Kerr and Giliam & Bond for defendant. 


Crarkxson, J. The defendant abandons all of its exceptions and assign- 
ments of error except one and says that “the single question presented 
by this appeal is the correctness of the action of the trial court in over- 
ruling defendant’s motion for judgment as in case of nonsuit, C. S., 
567, at the close of plaintiff’s evidence and at the close of all the evidence. 

The plaintiff was injured during an electrical storm wlhien within two 
feet of defendant’s telephone installed in her home by receiving a shock 
caused by a discharge of lightning, which damaged the telephone and 
connecting equipment. The negligence of defendant consisted in its 
failure to have a type of ground connection such as was approved and 
in general use. The defendant’s position is that there was no evidence 
that its negligence, if conceded, was the proximate cause of the injuries.” 
We think the court below made no error in overruling defendant’s 
motions. 

The defendant 1m its brief states so well its position that we quote it: 
“The defendant concedes that it was fixed with knowledge that lightning 
might be conducted over its telephone wires to and into plaintiff’s home 
and there do injury, and that it was its duty to provide all known and 
approved devices in general use for preventing such consequences and 
guarding against accidents from lightning. Defendant further concedes 
that plaintiff’s case was sufficient to be submitted to the jury from the 
standpoint of whether or not the method of grounding used by defend- 
ant at plaintiff’s home at the time of the accident was such as was 
approved and in general use, but defendant insists that plaintiff’s case 
was fatally defective in that it failed to show any cat.sal connection 
between the neghgence and the injuries; that as to this essential element 
of actionable negligence the jury necessarily was left to guess and 
speculate, and that for this reason the motion for judgment of nonsuit 
should have been allowed. The defendant’s position is based upon the 
principle, which we assume is not seriously questioned, that the evidence 
in an action for personal injuries resulting from negligence must show 
not only the negligence and the injuries but the causal connection be- 
tween the two. We admit that generally the question of whether or not 
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the negligence was the proximate cause of the injury is a question of 
fact for the jury to determine, but take the position that there is a 
preliminary question for the Court to determine, that is, whether or not 
there is any substantial evidence upon which to base the finding by the 
jury, just as, while the question of whether or not the defendant was 
negligent 1s for the jury to find, it is for the court to determine whether 
.or not there is any evidence of it.” 

The principle of law is well settled that the negligence must be the 
proximate cause of the injury—there must be a causal relation between 
the negligence and the injury. Byrd v. Express Co., 1389 N. C., at p. 
2738; Pangle v. Appalachian Hall, 190 N. C., 883; Smith v. Wharton, 
199 N. C., 246; Denny v. Snow, 199 N. C., 773; Tuttle v, Bell, 208 
N. C., at p. 154; Grimes v. Coach Co., 203 N. C., 605. 

In Rountree v. Fountain, 208 N. C., at p. 388, where a nonsuit was 
granted, this Court said: “The plaintiff has the burden of establishing 
the proximate causal relation of the alleged negligence to the injury 
and death, and in his search for it he is led into the uncertain realm 
of conjecture.” 

The settled rule is that upon a motion as of nonsuit the evidence, 
whether offered by the plaintiff or elicited from defendant’s witnesses, 
is to be considered in the light most favorable to the plaintiff, and he 
ig entitled to every reasonable intendment thereon and every reasonable 
inference to be drawn therefrom. 

Pattie P. Lynch, the injured girl, testified in part: “The telephone in 
question was connected to the wall about four feet from the floor, I 
expect. In passing from the bed room going towards the kitchen through 
the dining room on the day in question, I had to pass within approx- 
imately two feet of the telephone in question. I recall going right near 
the telephone on that night and as I approached the telephone in that 
passageway, something like a sound hit me on the right side of the head 
and that is all I know.” 

F. B. Lynch, the father testified, in part: “The telephone was placed 
in my house on the customary basis of service. I had paid for the 
service twelve months in advance. I knew nothing about the telephone 
apparatus and relied upon the telephone company. [ saw the bolt of 
lightning about 50 yards from the telephone line. I saw it on the wire 
that came in the house probably about 50 yards from the house. It was 
so quick I could not tell. I later observed the poles upon which these 
wires were strung and as much as a half a mile up the road from my 
house the poles were affected by the lightning, little pieces knocked 
off on the ground where the lightning came on down. .\t the time that 
Pattie was hurt, there was a tremendous explosion. It was worse than a 
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shot gun, something like a blasting at a stone quarry. The house was 
full of smoke and odor and every one in it was scared to ceath, not only 
excited about her, but seared naturally. The little piece of wire that 
‘ane from the ceiling that was attached to the phone, was swealed 
(scorched or singed) and the ceiling in the house was smoked. The house 
was not damaged in any other way. By swealed, [ mean swealed or 
smoked. It was not burnt or stained. It was swealed next to the 
telephone.” 

All the elements of actionable neghgence can be proved by cireumn- 
stantial as well as direct evidence. In the present case the evidence Is 
to the effect that the injured girl was within two fect of the telephone 
“right near—something like a sound hit me on the right side of the 
head.” The father testified that he saw the bolt on the telephone line 
about 50 yards on the wire that came into the house. “The little piece 
of wire that came from the ceiling that was attached to the phone was 
swealed.” “It was swealed next to the telephone.” One secs a smoking 
gun, hears the explosion and the gun is pointed in the direction of a 
man or a bird, the man or bird falls. One hears a hen eackle coming 
from a brush heap or hen house and on going to the brush heap or hen 
house one finds a warm egg. (There is an old saying “It looks like 
wisdom a hen never cackles until she lays an egg.”’) The evidence, though 
circumstantial, would be sufficient to be submitted to a jury to pass on. 

The evidence on the part of plaintiff sustained the material allega- 
tions of the complaint. These were denied by defendant and its evidence 
sustained its contentions. The matter on all the ingredients of actionable 
neghgence, including proximate cause, we think in this case there was 
sufficient evidence to be submitted to a jury to determine, The probative 
foree is for them. The charge of the court below is not in the reeord 
and the presumption of law is to the effect that the court charged the 
law correctly applicable to the facts. 

The hability of telephone companies is well stated in Jones, 2d ed. 
Telegraph and Telephone Companies, part sec. 198, p. 225, e/ seq.: 
“Telephone companies should equip their telephones which they have 
installed in buildings with known and approved devices so as to prevent 
their wires from conducting hghtning or excessive currents of electricity 
to or into said buildings; and, in the discharge of such duty, they must 
exercise the eare of a prudent person under hke circumstances, otherwise 
they will be lable to any one injured thereby. Consequently they will 
be hable for personal injuries to one using their instruments in the 
ordinary manner during an ordinary electrical disturbance, or from a 
discharge of electricity from wires to persons not actually coming in 
contact therewith. Furthermore, where so dangerous an ageney as 
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electricity is undertaken to be delivered into houses by electrical com- 
panies for daily use, very great care and caution should be observed, and 
such a degree thereof as is commensurate with the danger involved, 
and which is enhanced by the lack of the cousumer’s knowledge of the 
safety of the means and appliances employed to effect the delivery. It is 
generally held that in case of injuries sustained from electric appliances 
on private property the doctrine of res ipsa loguitur applies where it is 
shown that all the applances for generating and delivering the electric 
current are under the control of the person or company furnishing the 
samc, So, also, the company will be lable if the injury results, not from 
a shock received from an excessive current of electricity, but because of 
the negligence of the electric company in not properly attaching its 
fixtures.” 

In 26 BR. C. L., part see. £0, “Telegraphs and Telephones,” at  p. 
931-2, the following principle is laid down: ‘A duty is Imposed upon 
telephone companies to adopt precautions for preventing charges of 
atmospheric electricity from entering buildings over their telephone 
wires; aud if there are kuown and approved apphanees or devices which 
may prevent imjury to persons or property from the above cause, due 
care should be used in selecting, placing and maintaining the same to 
such extent as may be reasonably necessary and effective, and for failure 
to perform the duty imposed upon it in this respect the company may 
become hable for injury or death oecasioned thereby, even though the 
person injured in such case was not using the telephone. Such wires 
should also be properly insulated where the company is bound to know 
that they could become the conductor of a deadly current heavily and 
daugcrously charged; aud if a person is injured by an electric current 
from a telephoue on his premises, such fact of itself is evidence of negli- 
gcuce on the part of the company.” 

Ine Pearce. & ulountam Oates 1 el Cel. C0, { Colds): 76 Ta. Ite 
1918-F, at p. 1105, the Court said, in part: “There was evidence that 
an excess current of electricity, induced by lightning, was conveyed over 
the telephone wires into plaintiff’s building, setting it on fire. Defendant 
was bound to know that its wires ight become charged with a danger- 
ous current indueed by lightning, which made it the duty of the coin- 
pany to use reasonable precaution to guard against fire. Because such 
excess current was produced by hghtnuing makes no difference in de- 
feudant’s hability, if it could have avoided the injury by exercising 
ordinary care and diligence. From the business in which defendant is 
engaged, it 1s presumed to possess special knowledge and skill in such 
matters, not possessed by laymen, which it was its duty to use for the 
protection of its patrons, no matter whether the current was generated 
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by it or produced by lightning. It was as inuch its duty to be diligent 
in affording protection against a current likely to come oyer the wires 
not generated by it, as a current it generated, and it could not escape 
this responsibility by pleading that the cxcess current was induced 
by lightning. No one was responsible for the hghtning; but if defend- 
ant’s faulty installation or management of the phone and its appliances 
was responsible for the excess current coming over the wires, entering 
the building and doing the damage, or if by the use of ordinary and 
reasonable care, precaution, and diligence it could have avoided the 
injury, it 1s responsible.” Zurner v. Power Co., 154 N. C., 1313 Sfarr 
vt. Lelephone Co., 156 N. C., 485; Shaw v. Public-Service Co., 168 
N.C., 611; McAllister v. Pryor, 187 N. C., 882; FBiliott vr. Comers, of 
Lexington, 201 N. C., 888. 

We think the principle on which this action was tried is well settled 
in this State. The evidence was sufficient to have been submitted to the 
jury on the question of actionable negligence. The question of proximate 
cause was for the jury to determine. There is no evidence of an inter- 
vening cause that produced the injury. In law we find 

No error, 


STATE OF NORTH CAROLINA ON THE RELATION or A. G. MYERS, J. 
ALLAN TAYLOR, E. K. BISHOP, JAMES A, GRAY, JOHN W. HOUSE, 
I. M. BAILEY, GEORGE MARSH, T. J. PURDIB, M. 0. BLOUNT, T. 
AUSTIN FINCH, CHAS. G. YATES anp SAM P. BURTON, Const1- 
TUTING THE TRANSPORTATION ADVISORY COMMISSION, vy. WIL- 
MINGTON-WRIGHTSVILLE BEACH CAUSEWAY COMPANY, TIDE- 
WATER POWER COMPANY anv OTHERS. 


(Filed 1 March, 1933.) 


1. Judgments M a—Judgment stands until reversed or modified according 
to law. 


Where in a proceeding for the condemnation of land by the State for 
the purpose of transferring same to the Federal Government for an inland 
waterway, chapter 266, Public Laws of 1925, chapter 44, Public Laws of 
1927, chapters 4 and 7, Public Laws of 1929, the State denies the title of 
the defendants to the lands in question, and judgment is entered by the 
court upon its findings of fact that defendants were the owners in fee 
of the lands and were entitled to just compensation and damages result- 
ing from such taking, and it is ordered that the cause be retained for 
trial upon the issue of the amount of compensation and damages, and no 
appeal is taken from the judgment and the judgment is not reversed or 
modified according to law, it is conclusive in all respects upon the parties. 
C, S., 601. 
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2. Eminent Domain C e——-Defendants held entitled to have amount rea- 
sonably expended for construction of draw-bridge included as element 
of damages. 


Lands of the defendant public-service corporations were condemned by 
the State for the purpose of transferring same to the Federal Government 
for an inland waterway. Defendants maintained a bridge and trestle 
over the waters where the canal was to be constructed, and it was neces- 
sary to destroy them, necessitating the construction of a temporary bridge 
for the maintenance of defendants’ franchises. A permanent draw-bridge 
was thereafter constructed by defendants in accordance with specifica- 
tions and requirements of the United States Government in its jurisdic- 
tion over navigable waters. The trial court allowed compensation and 
damages for the lands actually taken, for the easement acquired over 
the other lands of defendants, the amount reasonably expended for the 
construction of the temporary bridge and the rebuilding of mains and 
electric lines: Held, the amount reasonably expended by defendants for 
the construction of the draw-bridge in accordance with the specifications 
of the United States Government should have been included as an element 
of damages, the construction of such draw-bridge being necessary for the 
preservation of defendants’ franchises as public-service corporations, and 
for the preservation of the value of their property not included in the 
right of way condemned. 


AppreaL by defendants from Barnhill, J., at January Special Term, 
1932, of New Hanover. Error and Remanded. 

Since the appeal by the defendants from the order of Grady, J., at 
September Term, 1929, of the Superior Court of New Hanover County, 
in the above entitled action, was heard and decided by the Supreme 
Court, at Spring Term, 1980 (199 N. C., 169, 154 8. E., 74), the 
issues raised by the pleadings involving the title to the lands described 
in the complaint have been tried and determined in accordance with 
the contentions of the defendants. On the facts found by the court, and 
in accordance with its conclusions of law, as set out in the judgment, 
it was ordered, adjudged and decreed that each of the defendants is 
entitled to just compensation for the land owned by the said defendant 
aud taken by the plaintiff for the purpose of conveying the same to the 
United States for use as a right of way for an inland waterway, to be 
constructed under the provisions of an act of Congress. It was further 
ordered that the action be and the same was retained for the assessment 
of damages as provided by law or by agreement of the parties. This 
judgment was rendered by Midyette, J., on 25 May, 1931. Neither 
of the parties has prosecuted an appeal from said judgment to the 
Supreme Court. 

Pursuaut to the order in the foregoing judgment, the action came 
on for trial, and was tried before Barnhill, J., at January Special 
Term, 1932, of the Superior Court of New Hanover County, when and 
where judgment was rendered as follows: 
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“This cause was originally tried before Midyette, J., upon a waiver 
of trial by jury, at which trial all issues raised by the pleadings, except 
the issue of damages or compensation, were determined. The cause now 
comes on to be heard by the undersigned judge at this the January 
Special Term, 1932, of the Superior Court of New Hanover County. 
When the cause was ealled for trial, all parties specifically waived trial 
by jury and agreed that the court should hear the evidence, find the 
facts therefrom, and render judgment thereon as upon a verdict ot 
a jury. Failure to have a hearing before commissioners, and all other 
omissions or irregularities in the preliminary proceedings were likewise 
waived. 

Lhe court proceeded to hear the evidence which appears of record, 
upon the following issue: ‘What amount are the defendants entitled 
to recover of the plaintiffs as compensation for the lands taken and 
condemned for a right of way for the Inland Waterway Canal over and 
across the lands of the defendants? 

After hearing the evidence and the argument of counsel, and after 
consideration of the briefs submitted by counsel, the court finds the 
following facts: 

1. The lands of the defendant Tidewater Power Company, herein- 
ofter referred to as the Power Company, so condemned, is a strip 
192.5 feet by 1,000 feet; and the lands of the defendant, Wilmington- 
Wrightsville Beach Causeway Company, hereinafter referred to as the 
Causeway Company, so condemned, is a strip 207.5 feet by 1,000 fect. 
The two parcels are contiguous and constitute a strip of land 400 feet 
bv 1,000 fect, and forms a part of the rights of way of “he two defend- 
ants, Which are public-service corporations, from the mainland at 
Wrightsville Station to Harbor Island, and as to the cefendant Tide- 
water Power Company, it constitutes a part of the right of way of its 
interurban system extending from Wilmington to and through the town 
of Wrightsville Beach. 

2. Of the land condemned a strip 400 feet by about 206 feet was 
actually taken and has been converted into a part of the Inland Water- 
way Canal. 

3. In constructing said canal it was necessary to cut the rights 
of way of the defendant companies, and in so doing a trestle of the 
defendant, Tidewater Power Company (about 201 feet in length), and 
about 5 or 6 feet of its fill was destroyed; and a part cf the bridge of 
the defendant Causeway Company (about 180 feet in length), and 
about five or six feet of its fill, was removed. 

4. There is an artificially constructed fill extending from Harbor 
Island westward to within a short distance of the mainlend at Wrights- 
ville Station used jointly by the defendants as a right of way. This 
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fill is constructed over and across sound marshland, most of which 
(except the fill itself) overflows at high tide. The land between the 
western end of the fill and the mainland is composed of marshland and 
a small stream or water course known as Bradley’s Creek. The canal 
does not follow the said stream across the premises in controversy and 
the question of navigability of said stream raised by plaintiffs has been 
adjudged at the former hearing. 

5. The space between the fill and the mainland referred to in the 
foregoing paragraph was, on the part of the Power Company, bridged 
by a trestle, and on the part of the Causeway Company, by a bridge. 

6. In constructing said Inland Waterway Canal about 201 feet of 
said trestle and about 180 feet of said bridge, were completely cut away 
and destroyed; and in addition thereto, five or six feet were cut off 
the end of the fill. The right of way condemned but not actually within 
the bounds of the canal—approximately 800 feet by 400 feet—lies mostly 
to the east of the canal itself and embraces a portion of said feet. 

7. The plaintiff, acting under the authority conferred by statute— 
chapter 44, Public Laws of North Carolina, 1927, and chapters 4 and 7, 
Public Laws of North Carolina, 1929—brought this action, condemned 
said right of way over and across the property of the defendants, 1,000 
feet by 400 feet, and immediately conveyed said easement to the United 
States of America to be used in the construction of the Inland Water- 
way, as contemplated by said acts of the General Assembly of North 
Carolina. The actual cutting of said property of the defendants was 
done by the authority of the government of the United States, but there 
is a stipulation of record in this action, by the terms of which plaintiffs 
bind themselves not to undertake to avail itself of that fact; and the 
question before the court is to be determined as if said cutting had been 
done by the plaintiffs. The terms of said stipulation are not sufficiently 
broad to bind the State to pay for a draw-bridge installed under regula- 
tions and requirements of the government of the United States relating 
to crossings over navigable streams. 

8. The defendant Power Company had and maintained gas mains and 
electric lines along said right of way extending to the town of Wrights- 
ville Beach for the service to its customers on Harbor Island and in the 
town of Wrightsville Beach. In cutting said canal, it was necessary for 
and the government of the United States did sever these mains and lines. 

9, The actual taking of said property by the government of the United 
States was begun on 4 November, 1930, and in order for the defendants 
to prevent any interruption in thelr service to the pubhe and to main- 
tain their respective franchises, it was necessary for them to, and they 
did, construct a temporary bridge or structure for use jointly by the 
defendants during the time the use of their rights of way at the point 
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of said canal was prevented by the cutting of the canal and the construc- 
tion of a draw-bridge over the same. 

10. In reconstructing their rights of way, after the construction of 
the said canal, the defendants were required by the government of the 
United States to build and maintain a draw-bridge in accordance with 
the rules and regulations prescribed by said government, in the exercise 
of its jurisdiction over navigable streams, which requirements were 
imposed by virtue of the authority of said government over navigable 
waters and in order to permit free passage of ships along said canal, 
the canal as constructed being navigable. 

11. The value of the lands taken, and of that subjected to the domi- 
nant easement of the government of the United States, <s well as of the 
lands of the defendants lying to the eastward, rest almost entirely, if not 
exclusively, on its availability and adaptability for the uses to which 
it 1s now being subjected, to wit: as a right of way fcr public-service 
corporations. The said property, disconnected from and not considered 
in connection with the respective franchises of the defendant companies, 
1s of little value. 

12. In the condemnation of said property, the respective franchises 
of the defendant companies, were not taken or materially interfered 
with, except that in order to maintain the same it was necessary for the 
defendants to construct the temporary bridge or structure referred to in 
paragraph 9. 

13. The reasonable value of the trestle of the defendant Power Com- 
pany, which was destroyed, and the value of the lands actually taken, 
including bulkhead and part of fill, was thirty-nine hundred dollars 
($3,900), 

14. The reasonable value of that part of the bridge of the defendant 
Causeway Company, including the land actually taken, was eleven thou- 
sand dollars ($11,000). | 

15. The easement imposed on the lands of both defencants which was 
not actually taken in the construction of the canal was reasonably worth 
five hundred dollars ($500), and the said sum will fully compensate 
defendants for the umposition of said easement upon their lands. 

16. It reasonably cost the defendant Power Company fifteen hundred 
ninety-five and 538/100 dollars ($1,595.53) to rebuild and replace its 
gas mains, which were cut and removed in the construction of said canal; 
and nineteen hundred ninety-two and 14/100 dollars ($1,992.14) to 
rebuild and replace its electric hnes which were likewise cut and removed 
in the construction of said canal. 

17. It reasonably cost the defendant the sum of twenty-eight hundred 
fifty-two and 67/100 dollars ($2,852.67) to construct a temporary bridge 
for use pending the construction of the canal and to operate the same 
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during said period. This includes cost of engineering, supervision of 
construction, and expense of removal of structure after the use of the 
same had been abandoned. Of the amount claimed by the defendants for 
this item, the salaries of two of the operators for the period of the 
operation of said temporary structure was not incurred by reason of 
said condemnation, for the reason that their services were required in 
the operation of the original bridge. Only one additional opcrator, im 
order to provide twenty-four hours service, was required. 

18. There were no benefits, either general or special, accruing to the 
defendants or either of them by reason of the construction of said canal. 

19. Any and all items of expense or alleged damage claimed by the 
defendants or cither of them not mentioned in the foregoing findings of 
fact are disallowed by the court as elements of compensation. 

The court is of the opinion that defendants are not entitled to recover 
for the costs of the construction of the draw-bridge and expenses incident 
thereto, or to have the same considered as an element of damage in 
arriving at a sum which will justly compensate them for the land taken 
and subjected to the dominant easement involved in this controversy 
for the reason that the same was required by the government of the 
United States in the exercise of its regulatory authority over and con- 
cerning navigable waters. It is, however, of the opinion that the just 
compensation the plaintiff is required to pay to the defendants for the 
taking of said lands and the imposition of said easement embraces the 
reasonable value of the property taken; the decreased value of the 
residue of the property owned by the defendants by reason of the imposi- 
tion of said easement upon their lands; and the reasonable costs incurred 
In maintaining a temporary service for the preservation of their respec- 
tive franchises, pending the construction of the canal. These items as 
found by the court are included in findings of fact Nos. 13, 14, 15, 16 
and 17, and total the sum of twenty-one thousand eight hundred forty 
and 34/100 dollars ($21,840.34). And the court finds as a fact that the 
value of the lands taken, and the decreased value of the remaining prop- 
erty owned by the defendants and not taken by the plaintiffs, will not 
exceed said sum, and that the payment of said sum will constitute full 
and just compensation for the lands taken and the easement imposed 
upon the lands of the defendants. 

The defendants announced in open court that they had an agreement 
for the distribution of any recovery in this action, and requested the 
court to award the sums allowed in this action to the defendants jointly. 

It is therefore ordered, considered and adjudged that the defendants 
have and recover of the plaintiffs as just compensation for the lands 
taken and the easement imposed, the sum of twenty-one thousand eight 
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hundred forty and 384/100 dollars ($21,840.34) with interest thereon 
from + November, 1930, together with their costs incurred in this action, 
to be taxed by the clerk. M. V. Barnwiti, Judge Presiding.” 


Each of the defendants excepted to the foregoing judgment and ap- 
pealed therefrom to the Supreme Court. 


I, M. Bailey and Bryan & Campbell for plaintiffs. 
Thos. W. Davis and L. J. Poisson for defendant Power Company. 
George Rountree and J. O. Carr for defendant Causeway Company. 


Connor, J. This action was begun in the Superior Court of New 
Hanover County on 15 July, 1929. It was begun and prosceuted in the 
naine of the State of North Carolina by the Transportation Advisory 
Commission, as an agency of the State organized under the provisions 
of chapter 266, Public Laws of North Carolina, 1925. This statute 
is entitled, “An act to create an Advisory Commission to investigate and 
report upon the question of freight rate discrimination and upon the 
question of the development of waterways.” The Commission was ex- 
pressly directed to investigate and report to the Governor “what action, 
1f any, the State cau safely and properly take in cooperation with the 
Federal Government or otherwise, to aid in the development of water 
transportation to and from North Carolina ports.” The statute became 
effective on 10 March, 1925, and since said date has been in full force 
and effect. 

The Congress of the United States in the River and Harbor Act, 
which was approved on 21 January, 1927, authorized the construction by 
the Federal Government of an inland waterway or inter-coastal canal, 
in accordance with surveys and reports made by United States engineers, 
in aid of interstate commerce by water transportation, provided the right 
of way for such inland waterway or canal was furnished by local in- 
terests, Without cost to the United States. This inland waterway or inter- 
coastal canal, as located by the engineers, and as authorized by Congress, 
extended in part from Beaufort to Cape Fear River, in North Carolina. 
By the provisions of chapter 44, Pubhe Laws of North Carolina, 1927, 
as amended by chapters 4 and 7, Public Laws of North Carolina, 1929, 
the General Assembly of this State undertook to furnish to the United 
States, without cost to the Federal Government, the right of way for said 
waterway or canal from Beaufort to Cape Fear River, and to that end 
authorized and directed the Transportation Advisory Commission to 
sceure such right of way, either by agreement with the owners of lands 
over which the right of way was located, or by condemnation under the 
power of eminent domain, conferred upon the said Commission for that 
purpose. 
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This action was begun to secure the right of way for said inland 
waterway or inter-coastal canal over the lands described in the com- 
plaint. The defendants were in possession of said lands, claiming the 
title thereto in fee. The plaintiffs denied that the defendants were the 
owners of said lands, and alleged that the State had the right to take 
possession of the same without paying compensation or damages to the 
defendants. In an appeal by the defendants to this Court from an order 
made in the action by Grady, J., at September Term, 1929, of the 
Superior Court of New Hanover County, it was held that the facts 
stated in the complaint are sufficient to constitute a cause of action on 
which the plaintiffs are entitled to relief. The validity of the statutes 
under which the action was begun and prosecuted, was upheld. The 
order denying the motion of the defendants that the action be dismissed 
was affirmed. See JWyers v. Causeway Co., 199 N. C., 169, 154 8. E., 74. 

Since the appeal by the defendants from the order of Grady, J., 
was heard and decided by this Court, the action has been tried on the 
issues raised by the pleadings and involving the title to the lands de- 
scribed in the complaint. At this trial before Midyette, J., on the 
facts found by the court, it was adjudged that the defendants are the 
owners in fee of the lands described in the complaint, and taken by the 
plaintiff under the power of eminent domain. It was further adjudged 
that the defendants are entitled to just compensation for said lands, 
and to damages resulting from the taking of said lands by the plaintiff. 
It was ordered that the action be and the same was retained for trial 
of the issue involving the amount which the defendants are entitled to 
recover of the plaintiff as compensation and dainages. The judgment 
rendered by Judge Midyette is dated 25 May, 1931. This judgment has 
uot been reversed or modified according to law, and is conclusive in all 
respects upon the parties to this action. C. 8., 601. 

On their appeal to this Court from the judgment of Judge Barnhill, 
the defendants contend that there is error in said judgment for that the 
court held as a matter of law that the defendants are not entitled to 
recover of the plaintiffs, as an element of their damages, the cost of 
the construction of the draw-bridge which the defendants were required 
to construct over the lands taken by the plaintiffs, under the power of 
eminent domain, in order to maintain their respective franchises as 
public-service corporations, and to preserve the value of their property 
not included within the right of way for the inland waterway or inter- 
coastal canal, which has been constructed by the United States Govern- 
ment. The court did not include in the amount awarded to the defend- 
ants the cost of such bridge, nor did it find the reasonable cost of the 
construction of a bridge for that purpose, although there was evidence 
tending to show such cost. In this there was error. On all the facts 
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appearing in the record, the amount reasonably expeuded by the de- 
fendants in the construction of the bridge over the right of way of the 
inland waterway or canal, in order to maintain their respective fran- 
chises as public-service corporations, and to preserve the value of their 
property not included in the right of way, 1s a proper clement of the 
damages which the defendants are entitled to recover in this action. In 
order that such amount may be found by the court, and included in the 
judgment, this action is remanded to the Superior Court of New Han- 
over County. 
Error and remanded. 


D. B. ANDREWS v. NATIONAL OIG COMPANY. 


(Filed 1 March, 1933.) 
1. Pleadings D a— 


Upon demurrer the allegations of the complaint are to be taken as true, 
and a demurrer to the sufficiency of the complaint will not be sustained 
if the complaint in any of its parts sufficiently alleges a cause of action. 


2. Money Received B a-—Compliaint held to sufficiently state cause of 
action for money had and received. 


The complaint in this action alleged in substance that plaintiff ran a 
vasoline filling station leased by the defendant under an agreement that 
plaintiff would buy gasoline from defendant at one cent per gallon over 
the wholesale price and retail it for the retail market price, that the 
pumps were owned and controlled by defendant, that plaintiff discovered 
that he was losing Money and repeatedly complained to defendant and 
suggested that the pumps were leaking, that defendant, with a reckless 
disregard for the truth of its statements, falsely represented that the 
pumps were in good condition and suggested that the loss was due to 
plaintiff's bookkeeping, that sometime thereafter plaintiff tested the 
pumps and found a shortage and that defendant then also tested them 
with the same result, that defendant tore up the concrete and discovered a 
leak in the pipes as big as a man’s finger. Plaintiff prayed judgment 
for the amount he had paid defendant for gasoline which had leaked from 
the pumps as money had and received by defendant to the use of plain- 
tiff: Held, the exact relationship between the parties is immaterial, and 
the complaint sufficiently states a cause of action for money had and 
received, and a demurrer thereto was properly overruled. 


AppreaL by defendant from Daniels, J., at October Term, 1932, of 
EperecomBe. Affirmed. 

The complaint is as follows: 

“1. The plaintiff, D. B. Andrews, is a resident of Edgecombe County, 
North Carolina, and the defendant National Oil Company is a corpora- 
tion organized and doing business under the laws of the State of Vir- 
ginia, having its principal office in the city of Richmond, but doing 
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business in North Carolina and having an office in Nash County in 
said State, on Earl Street, in the city of Rocky Mount. 

2. On 6 October, 1930, the defendant was in possession of a gasoline 
filling station in the city of Rocky Mount, at the corner of Chureh and 
Nash streets, known as ‘Church Street Service Station,’ under a lease 
expiring 80 September, 1932. The said service station was equipped 
with three gasoline tanks buried underground and covered with con- 
erete, two of which had one gasoline pump each, the other having two 
gasoline pumps connected with the tank by underground pipes through 
a T-joint. 

8. That on 6 October, 1930, the defendant made a verbal contract 
with the plaintiff whereby plaintiff agreed until the expiration of 
sald lease to occupy and operate the said service station, buying all 
gasoline and oil for sale for automobiles from the defendant daily 
therefor at current tank-wagon prices, plus one cent additional per 
gallon, and selling same at current retail prices in Rocky Mount, N. C., 
the additional one cent per gallon on the gasoline being paid as rent 
for the premises and the tanks and gasoline pumps, the plaintiff himself 
owning the air pump, greasing equipment, tools, etc., plaintiff’s com- 
pensation for his services as sales agent or commission man for defendant 
heing the difference between the cost and the retail price of the products 
handled, 

4, Within sixty days after 6 October, 1930, the plaintiff discoveréd 
that le was losing money, apparently through shortage in gasoline, and 
complained to the defendant about it, suggesting that the underground 
tanks belonging to the defendant were leaking. The defendant assured 
plaintiff that this could not be so, that it had operated these tanks for 
a long time and that it knew that they were in good condition, that the 
defendant suggested that the loss was due to plaintiff’s faulty records, 
and not to any leak. Plaintiff accepted the assurances made by the de- 
fendant and continued to buy gasoline from it. Plaintiff had no right 
to tear up conerete and inspect the tanks which were the property of 
the defendant, and no duty to do so, and relied upon the assurances 
made to him by the defendant in continuing to let the defendant put 
gasoline into the said tanks. 

Said assurances were in fact untrue, and were made by detendout 
in reckless disregard of their truth or falsity, with intent that plaintiff 
should rely thereupon and continue to buy gasoline from the defendant. 
Throughout the year 1931, plaintiff repeatedly made complaints to the 
defendant that he was losing gasoline in some unexplained way, and 
requested that the defendant tear up the concrete and examine the tanks, © 
but as often as plaintiff made complaint the defendant assured him 
that it must be faulty records, and that there could be no leak in the 
tanks, which assurauces were accepted by the plaintiff as a possible 
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explanation, until 19 March, 1932, when plaintiff made a careful test 
of the pumps on the largest tank, allowing no one to operate these 
pumps except himself from the 19th of March until the 21st of March, 
locking both pumps and fill pipe when plaintiff was absent during this 
period, the result of which test was a loss of some unexplained cause 
of forty-three gallons out of two hundred and seventy gallons, in the 
space of 48 hours. Thereafter the plaintiff refused to permit the de- 
fendant to put any more gasoline into the tank with the two pumps 
which had been tested. The defendant for the first time made a test 
on its own account on Tuesday, 22 March, 1932, locking both pumps 
and fill pipe, and found a loss of eight gallons out of one hundred 
gallons in the space of 5 hours. A few days thereafter the defendant's 
district manager again insisted that the loss was plaintiff’s fault and 
not a leak in the tanks, but plaintiff persisted in refusing to permit 
any gasoline to be put into that tank, and finally the defendant broke 
up the concrete and examined the tank and found a leak in the pipe at 
the T-joint, through which a stream of gasoline as big as a man’s 
finger was running out. The plaintiff immediately demanded reim- 
bursement from the defendant for gasoline lost through the leak, which 
demand the defendant referred to its district manager, wo ignored it. 

5. The defendant repaired the leak and shortly thereafter, to wit, on 
7 April, 1932, at the request and insistence of the defendant, the plaintiff 
agreed to a rescission of his contract with the defendant, and sold lis 
equipment, thus terminating his connection with the detendant. 

6. That the plaintiff has suffered a minimum loss through the said 
leak of 8,370 gallons of gasoline from 6 October, 1930, to 7 April, 1932, 
for which the plaintiff paid the average price of 161% cents per gallon, 
making a total of $1,381.05 which the plaintiff has paid the defendant 
for gasoline which was lost through the leak in the equipment belonging 
to the defendant into which plaintiff was required to place said gasoline, 
which was under the sole control of the defendant, for which the plain- 
tiff has received no benefit, which amount was not paid voluntarily, but 
upon the insistence of the defendant that plaintiff’s loss was due to 
plaintifi’s fault in that he was ignorant of proper methocs of accounting 
which assurances were accepted by the plaintiff until 19 March, 1932, 
when plaintiff acquired definite and reliable knowledge that there was 
a leak in the defendant’s equipment. The said money was paid by plain- 
tiff to the defendant in good faith under a mutual mistake of fact, 
induced by the assurances of the defendant, but for which plaintiff would 
not have paid for said gasoline, and plaintiff is entitled to recover the 
same from the defendant in equity and good conscience as money had and 
recelyed to his use. 

Wherefore, plaintiff prays that he recover of the defendant the sum 
of $1,381.05 with interest from the average interest date, 1 July, 1931, 
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at the rate of six per cent per annum and the costs of this action, and 
such other and further relief as he may be entitled to.” 

The demurrer of defendant is as follows: “The defendant demurs 
to the complaint filed in this action by the plaintiff upon the following 
grounds; that the complaint does not state facts sufficient to constitute 
‘ause oF action, for that: (1) The comflaint does not allege facts which 
show that the defendant was under any legal or contractual duty to 
discover the leaks in the tank, if any existed, or to repair such leaks, 
if any existed. (2) The complaint docs not allege facts which show 
that the defendant knew of the existence of such leaks in the tank, if any 
existed, and knowing such facts falsely represented to the plaintiff that 
none existed. Wherefore, the defendant prays that this demurrer to the 
complunt be sustained and that this action be dismissed at plaintiff’s 
cost. This 13 September, 1932.” 

The court below rendered the following judgment: “This cause com- 
ing on to be heard upon demurrer filed by defendant to the complaint 
ind being heard and the plaintiff moving for leave to file an amendment 
to the complaint during the course of the argument, the defendant not 
objecting, the court allowed the amendment and the cause was de- 
termined upon the demurrer to the complaint as amended. After argu- 
mont, if is ordered, considered and adjudged: (1) That the plaintiff is 
given leave to amend the complaint by inserting in paragraph four 
thereot the following: ‘Said assurances were in fact untrue, and were 
made by defendant in reckless disregard of their truth or falsity, with 
the mtent that plaintiff should rely thereupon and continue to buy 
gasoline from the defendant.’ (2) That the demurrer filed by the de- 
fendaut, considered as directed to complaint as amended, is overruled 
and the defendant is allowed thirty days from date of this judgment to 
file answer,” 

The defendant excepted, assigned error to the judgment as signed 
and appealed to the Supreme Court. 


Battle d} Winslow for plaintiff. 
Gilliam & Bond for defendant. 


Crarkson, J. “The office of a demurrer is to determine the legal 
sufficieney of a pleading, admitting for the purpose the truth of all the 
matters and things alleged therein.” Davies v. Blomberg, 185 N. C., 
at p. £96. Mountain Park Institute v. Lovill, 198 N. C., at p. 645-6. 

In Smith v, Suit?, 199 N. C., at p. 9, speaking to the subject: “The 
complaint 1s not demurrable unless it is wholly insufficient. If a de- 
inurrer is interposed to a whole complaint and any one of the causes 
of action is good the demurrer will be overruled.” 
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The facts: The defendant was in possession of a filling station in 
the city of Rocky Mount, under a lease expiring 30 September, 1932. 
The service station was equipped with three gasoline tanks buried under- 
ground and covered with concrete, two of which had one gasoline pump 
each, the other having two gasoline pumps conneeted with the tank 
by underground pipes through aT-joint. On 6 October, 1930, defendant 
made a verbal contract “whereby plaintiff agreed until the expiration 
of said lease to occupy and operate the said service station, buving all 
gasoline and oil for sale for automobiles from the defendant and paying 
the defendant daily therefor at current tank-wagon prices, plus one cent 
additional per gallon, and selling same at current retail prices in Rocky 
Mount, N. C., the additional one cent per gallon on the gasoline being 
paid as rent for the premises and the tank and gasoline pumps, the 
plaintiff himself owning the air pump, greasing equipment, tools, ete.” 

Within sixty days plaintiff discovered that he was losing money and 
complained to defendant, suggesting that the underground tanks belong- 
ing to 1t were leaking. “The defendant assured plaintiff that this could 
not be so, that 1t had operated these tanks for a long time and that it 
knew that they were in good condition.” Relying on the assurances 
which were untrue and made by defendant in reckless disregard of their 
truth or falsity, with intent that plaintiff should rely on same, and from 
the pleadings and by inference he did rely on same, and plaintiff con- 
tinued to buy from defendant gasoline. The complaints were repeatedly 
made by plaintiff to defendant, and defendant assured him “that there 
could be no leak in the tanks.” 

On 19 March, 1923, plaintiff made test and found “a loss of eight gal- 
lons out of one hundred gallons in the space of five hours. A few days 
thereafter the defendant’s district manager again insisted that the loss 
was plaintiff’s fault and not a leak in the tanks, but plaintiff persisted 
in refusing to permit any gasoline to be put into that tank, and finally 
the defendant broke up the concrete and examined the tank and found 
a leak in the pipe at the T-joint, through which a stream of gasoline 
as big as a man’s finger was running out. The plaint-ff immediately 
demanded reimbursement from the defendant for gasoline lost through 
the leak, which demand the defendant referred to its district manager, 
who ignored it.” 

The plaintiff now sues for gasoline “which was lost through the leak 
in the equipment belonging to the defendant into which plaintiff was 
required to place said gasoline, which was under the sole control of the 
defendant”; and alleges that “plaintiff is entitled to recover the same 
from the defendant in equity and good conscience as taoney had and 
received to his use.” 


ce 


N.C.] SPRING TERM, 1933. 27 
ANDREWS v. OIL CoO. 


It is said that fraud is hard to define as the ramifications are so 
subtle that they are hard to diseover—like unto the serpent in the 
Garden of Eden “more subtle than any beast of the field.” 

The relationship between plaintiff and defendant, under the contract 
between them, 1s not easy to define. We do not think it necessary to go 
into the different aspects of employer and employee, landlord and tenant, 
licensor and licensee, sales agent or commission man, bailor and bailee, 
independent contractor, ete. These are elaborately argued pro and con 
on the hearing and in the briefs of htigants. 

In Acceptance Corporation v. Mayberry, 195 N. C., at p. 513, it is 
said: “The Court has repeatedly said that in order to determine the 
nature of a contract, aud the relation of the parties thereto, with respect 
to each other, and with respect to the subject-matter of the contract, it 
looks to the real intention of the parties and construes their contract 
accordingly, without much, if any, regard to the name by which it 1s 
designated or to the particular language employed.” 

“The law is, that ‘an agreement ought to receive that construction 
which will best effectuate the intention of the parties to be collected 
from the whole of the agreement,’ and that ‘greater regard is to be had 
to the clear intention of the parties than to any particular words which 
they may have used in the expression of their intent.” Anson on Con- 
tract, p. 425; Wigmore on Evidence, sec. 2460.” Cole v. Fibre Co., 200 
N.C., at p. 489; Rushing v. Texas Co., 199 N. C., 173. 

The defendant was in possession of a gasoline filling station. It had 
buried underground, concealed in the earth and covered with concrete, 
three gasoline tanks for the purpose of housing gasoline. Two of these 
had one gasoline pump each and the other had two gasoline pumps, con- 
nected with the tank by underground pipes through a T-joint. In the 
pipe at the T-joint to the gasoline tanks was a leak, which was unknown 
to plaintiff. Defendant had the sole control over the tanks, pipe and 
T-joint. They were installed by and the property of defendant. De- 
fendant knew, or in the exercise of due care ought to have known, of 
the leak. Plaintiff each day put the gasoline which he sold and made 
a cent a gallon on, into the tanks. Every assurance was made plaintiff 
during the loss of gasoline that the tanks were in good condition and 
there was no leak. Plaintiff relied and acted on these assurances, which 
were untrue, the truth or falsity of which, 1n the exercise of due care, 
defendant ought to have known were untrue. Plaintiff kept buying 
gasoline from defendant, paying for same and at last discovered by test 
the leakage in the pipe at the T-joint—which was owned and controlled 
by defendant. Finally defendant broke up the conerete, which it had 
the sole control over, and found a leak in the pipe at the T-joint, through 
which a stream as big as a man’s finger was running out. 
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Call the contract what you may, we think plaintiff bas alleged a good 
cause of action against defendant. The strength of the common law is its 
clasticity to meet the varying situations as they arise in the course of 
human events. The filling station, which has come into play with the 
motor vehicles, and their relation to the gasoline and oil distributors 
are interwoven, In the present case one party owned the land, the 
operator the alr-pump, greasing equipment, tools, ete. The distributor 
the underground pipes, tanks, T-joint, ete., concealed and covered with 
eement, and the tanks connected by underground pipes with a T-joint. 
The operator got one cent a gallon for his services and the distributor 
each day supplied the gasoline as needed. The demurrer was properly 
overruled. 

In Bahnsen v. Clemmons, 79 N. C., at p. 557, we find: “ ‘When the 
defendant,’ says Mr. Greenleaf ‘is proved to have in his hands the money 
of the plaintiff which ex equo et bono, he ought to refund, the law 
conclusively presumes thal he has promised so to do, and the jury are 
bound to find accordingly; and after verdict the promise is presumed to 
have been actually proved’ 2 Greenleaf Ev., see. 104. ‘The eount for 
money had and received whieh in its spirit and objects has been Hkened 
to a bill in equity, may in general be proved by any legal evidence 
showing that the defendant has received or obtained possession of the 
money of the plaintiff which im equity and good conscience he ought to 
pay over to the plaintiff.” Jbid., see. 117.” 

In Jenkins v. Wood, 201 N. C., at p. 463, is the following: “The de- 
fendant insists that fraud is not sufficiently pleaded, but the facts 
warrant a recovery for mouey had and received, and the complaint, by 
liberal construction, is broad enough to support such theory. Stroud v. 
Ins. Co., 148 N. C., 54, 61 8. E., 626; Miichem v. Pasour, 173 N. C.. 
487, 92 S. E,, 322.” 

We see no error in the court below overruling the demurrer. The 
judgment is 


Affirmed. 


T. W. DANIEL anp J. M. DANIEL y. TALLASSEE POWER COMPANY. 
(Filed 1 March, 19388.) 


1. Tenants in Common B c—Recfusal to confine action between tenants 
for waste to issue of title held not error although partition proceed- 
ings had been instituted. 


Gne tenant In common may sue another for waste, and while a tenant 
in common is usually entitled to an allotment of that part of the com- 
mon property en which in good faith he has made improvements and to 
have its value assessed as if no improvements had b2en made, where 
suit has been entered against cne tenant in common by his cotenants 


~~] 
Cur 
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to recover damages for the ponding of water upon the land and for waste 
in cutting trees thereon, and pending the action the defendant institutes 
proceedings in partition, and the action for waste is first upon the cal- 
endar: Held, the trial court's refusal to limit the action for waste to the 
issue of title and upon determination of the issue to have the land 
partitioned is not error, and the fact that the proceedings for partition 
is pleaded as a further defense does not affect the allegation in the com- 
plaint. C. 8., 891. 


2. Deeds and Conveyances D c—Admission of parol evidence of boundary 
in contradiction of unambiguous description in deed held error. 


In an action involving the boundaries to lands the plaintiff introduced 
evidence of a parol agreement between plaintiff and contiguous owners 
fixing the boundaries, The description in the deed introduced by plain- 
tiff was unambiguous and was at variance with the boundaries agreed 
upon by parol: Held, the evidence of the parol agreement respecting: 
the boundaries was incompetent, the parol agreement not being con- 
temporaneous with the execution of the deed, and being in contradiction 
of the unambiguous description therein. 


APPEAL by defendant from Harding, J., at July Term, 1932, of 
Davipson. New trial. | 

The plaintiffs and the defendant are tenants in common of a tract of 
land situated in Healing Springs Township, Davidson County, T. W. 
Daniel owning a 3/24 undivided interest, J. M. Daniel a 7/24 undivided 
interest, and the defendant at 14/24 undivided interest. 

The plaintiffs brought suit to recover damages of the defendant for 
ponding water upon the land by the construction of a dam on Yadkin 
River and for waste committed by cutting and removing timber from 
the land. 

The defendant denied that the boundaries of the land are as alleged 
by the plaintiffs, set out others which it claimed to be the correct bound- 
aries, and alleged that there was pending in the Superior Court of 
Davidson County an action entitled ‘“Tallassee Power Company v. J. M. 
Daniel and T. W. Daniel,” in which the petitioners requested partition 
of the land in controversy and an allotment to the defendant of the part 
which the defendant has cleared and flooded. 

The jury returned the following verdict: 

1. Are the plaintiffs and defendants owners and tenants in common 
in the land in controversy as contended for by the plaintiffs and repre- 
sented on the map made by the surveyor appointed by this court, 
bounded by the letters and figures on said map and the lines running 
between red .\, red B, yellow one, yellow two and yellow three, or red 
E, red F, and down Flat Swamp Creek as represented on the map to 
red A? Answer: Yes. 

2, Ave the plaintiffs and defendants owners of and tenants in com- 
mon in the lands in controversy as contended for by the defendant and 
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represented on the map made by the surveyor appointed by this court, 
bounded by the letters on said map and the lines running between red 
A, red B, red C, red M, red N, red O, red D, red E, or yellow three, red 
F, and down Flat Swamp Creek, as represented on the map, back to red 
af GMS WEP? cen we 

3. Did the defendant wrongfully damage the said land, as alleged in 
the complaint? Answer: Yes. 

4. What permanent damages, if any, are the plaintiffs entitled to 
recover of the defendant? Answer: $3,000. 

It was adjudged that the parties are tenants in common, as alleged, 
of the tract described in the complaint, that the plaintiffs recover $3,000 
as permanent damages, and that upon payment of this sum the defend- 
ant, the Carolina Aluminum Company (successor of Tallassee Power 
Company), shall have a permanent easement to maintair. the impounded 
water at the present maximum height of the High Rock Dam free from 
any claims on the part of the plaintiffs, their heirs and assigns, and 
to clear and keep clear a strip of land two feet above the maximum 
elevation of the dam, 

The defendant excepted and appealed. 


Spruill & Olive, J. M. Daniel, Jr., and Phillips & Bow2r for plaintiffs. 
W. WM. Hendren, Raper & Raper and kh. L. Smith & Sons for de- 
fendant. - 


Apams, J. .After this action had been instituted the defendant brought 
a proceeding before the clerk of the Superior Court for partition of the 
land owned by the parties and asked that the area appropriated by the 
defendant be allotted to the Power Company at a value to be estimated 
without regard to the use for which the property had been taken. The 
present plaintiffs, who were defendants in that action, filed an answer 
and upon the joinder of issue on the question of location the proceeding 
was transferred to the civil issue docket. At the July Term both actions 
were on the calendar for trial on the same day, the case at bar having 
precedence in point of time. When the case was callec| the defendant 
moved that the trial be restricted to an issue of title and upon determ1- 
nation of the issue to have the land partitioned. Vhe court denied the 
motion and the defendant excepted. 

This Court has frequently applied the equitable principle that a ten- 
ant in common upon the partition of land is usually entitled to an allot- 
ment of that part of the common property on which in good faith he 
has made improvements and that its value is to be assessed as if no 
iniprovements had been made. Pope v. Whitehead, 68 N. C., 191; Col- 
lett vw. Ienderson, 80 N. C., 337; Simmons v. Foscue, 81 N. C., 86; 
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Cox v. Ward, 107 N. C., 507; Pipkin v. Pipkin, 120 N. C., 161; Fisher 
v. Toxaway Co., ATL N. C., 547; Layton v. Byrd, 198 N. C., 466. 

These were proceedings for the partition of property, and if the 
Power Company were the actor the question proposed would demand 
consideration; but here the cause of action is set forth in the complaint 
filed by the plaintiffs upon which the defendant joins issue in its 
answer. The fact that the proceeding for partition is pleaded as a 
further defense does not affect the allegations in the complaint. 

That the defendant cut wood from the land is not seriously contested ; 
the disagreement has reference to the quantity and value of the wood 
or timber that was cut and removed. The cutting of trees may be waste 
and for waste one tenant in common may sue another. C. 8., 891; 
Hinson v. Hinson, 120 N. C., 400; Morrison v. Morrison, 122 N.C., 598. 

We are of opinion, however, that the court inadvertently admitted in- 
competent evidence to the prejudice of the defendant. The boundaries 
of the land set out in the complaint are as follows: “Beginning at a 
maple ou the bank of Flat Swamp Creek, running thence south 77 deg. 
8’ east 1.959 feet to a rock and iron pipe, Oath Carrick’s corner, on the 
line of tract No. 2; thence north 6 deg. 30’ east 264 feet to a stake; 
thence N. 60 deg. 30’ E. 1,470 feet to a stone heap; thence N. 12 deg. 
45’ W. 1,164 feet to an 18” ash stump on the east bank of Bear Branch; 
thence down the meanders of the same 17 chs. to Flat Swamp Creek; 
thence down the meanders of Flat Swamp Creek to the beginning, con- 
taining 125 acres, more or less.” These boundaries are not taken from 
any of the deeds and are at variance with those embraced in the deeds 
introduced by the plaintiffs and by the defendant. The land on which 
the water is said to have been ponded was known as the Woodson 
Daniel land and the adjoining tract as the Harris or Healing Springs 
tract. The former tract 1s described in a deed from J. C. Hedgecock to 
Woodson Daniel and James Lane: “Beginning at a maple on the bank 
of Flat Swamp; thence on a conditional line partly on east course 31 
chains and 50 links to a pine; thence north 4 chains to a stake; thence 
east 19 chains to a post oak; thence north 26 chains to a black oak; 
thence west 7 chains to an ash on the bank of Bear Branch; thence down 
the meanders of the same 17 chains to Flat Swamp; thence down the 
meanders of the swamp to the beginning, containing 125 acres, more or 
less.” 

There is no controversy as to the location of the first two lines; nor 
is it denied that they correspond with the first two lines of the description 
given in the complaint. The dispute relates to the succeeding calls, those 
in deed being “thence cast 19 chains to a black oak,” etc., and those in 
the complaint “thence north 60° 30’ E. 1,470 feet to a stone heap, 
thence north 12 deg. 45’ W. 1,164 feet to an 18” ash stump on the east 
bank of Bear Branch,” ete. 
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T. W. Daniel, testifying in behalf of the plaintiffs said that he was 
present at a survey of the two tracts made between 1870 and 1875 when 
Wilham Harris and Woodson Daniel, the owners of the adjoining tracts 
were present, and that a lime was run from an ash on Bear Branch to a 
stone heap on the north side of the Turner lot and thence to a stake 
four chains north of the Oath Carrick eorner, which is the end of the 
first line in the Hedgecock deed, and that the lines thus run, represented 
on the plat by the yellow figures 1, 2, 3, were agreed on by the parties. 

The defendant objected to this evidence on the ground that as the 
lines indicated by the yellow figures are not called for in any of the 
deeds the plaintiffs have undertaken by parol evidence to establish new 
agreed lines and to contradict the unambiguous description in the deeds. 
We think the evidence should have been excluded. 

The decisions of this Court are in support of the defendant's position. 
If the calls in a deed are sufficiently definite to be located by extrinsic 
evidence, the location cannot be changed by parol agreement unless the 
agreement was contemporaneous with the making of the deed. The 
instrument speaks for itself and where there is no ainbiguity in the 
calls, as suggested in Caraway v. Chancy, 51 N. C., 361, “It seems most 
dangerous to carry the exception to the general rule of law.” The prin- 
ciple is clearly stated and maintained in later cases. Shaffer r. Hahn, 
111 N. C., 1; Buckner v. Anderson, ibid., 572, 577; Shaffer v. Gaynor, 
117 N. C., 15; Haddock v. Leary, 148 N. C., 878; Boddie v. Bond, 158 
N. C., 204; Woodard v. Harrell, 191 N. C., 194. Where the location of 
a particular call in a deed is in doubt and the object is to find out where 
the line is a different principle prevails. Taylor v. Meadows, 175 N. C., 
873; Wiggins v. Rogers, tbid., 67; Kirkpatrick v. McCracken, 161 
N. C., 198. Parol evidence is not admissible “to fit the daseription to the 
thing,” when the calls in a deed are unambiguous and the lines sought to 
be established differ entirely from those in the deeds. 

For error in the admission of evidence the defendant is entitled to a 

New trial. 


FEDERAL LAND BANK OF COLUMBIA, SOUTH CAROLINA, vy. MRS. 
WILL GAINES. 


(Filed 1 March, 1983.) 


Bills and Notes I b—Under facts of this case check not disbursed for 
benefit of payee because of insolvency of bank did not operate as pay- 
ment. 

Construing the Federal Farm Loan Act, it is held: the National Farm 
Ioan Associations provided for in the act as intermediaries between the 
Federal Land Banks and borrowers therefrom is not the agent of the bor- 
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rowers in transactions necessary to the closing of loans approved by the 
Land Banks, and where a loan has been approved and in closing the loan 
the Land Bank’s check for the amount thereof has been endorsed by the 
borrower and by the association’s agent and deposited to the associa- 
tion's credit, and only a small part of the proceeds are distributed for 
the benefit of the borrower because of the later insolvency of the bank 
of deposit, the borrower is liable on her note and mortgage only for the 
amount distributed for her benefit, and upon payment of such sum is 
entitled to have the note and mortgage canceled. 


APPEAL by plaintiff from Schenck, J., at April Term, 1932, of Por. 
Affirmed. 

This is a controversy without action (C. S., 626), submitted to the 
court, upon a statemeut of facts agreed, which are as follows: 

1. The Federal Land Bank of Columbia is a Federal Land Bauk 
chartered, organized and doing business under the provisions of an act 
of the Congress of the United States known as the Federal Farm Loan 
Net. 

2. The Columbus National Farm Loan <Association is a National 
Farm Loan Association chartered, organized and doing business under 
the terms and provisions of the Federal Farm Loan Act. 

3. On 16 August, 1930, Mrs. Will Gaines made appHheation through 
the Columbus National Farm Loan Association to the Federal Land 
Bank of Columbia for a loan of one thousand dollars ($1,000), offering 
as security for the loan a mortgage on twenty-seven (27) acres of land 
in Polk County, North Carolina. The application was approved by the 
Columbus National Farm Loan Association on 20 August, 1930, and on 
that date Mrs. Gaines was admitted to membership in said Association, 
The application was approved by the Federal Land Bank of Columbia 
on 1 October, 1930. A copy of the application for the loan is attached 
to this statement of facts, made a part hereof, marked Exhibit A. 

4. On 2 October, 1930, Mrs. Gaines was advised by the Federal Land 
Bauk of Columbia of the approval of her appheation for a loan, and was 
requested to select from a list of approved attorneys furnished her by 
the bank, attorneys to prepare an abstract of title for consideration of 
the bank. Mrs. Gaines employed Messrs. Jones and Massenburg to 
prepare the abstract of title, and they furnished it to the bank on 
25 October, 1930. 

5. On 5 November, 19380, Mrs. Gaines executed and delivered to the 
Federal Land Bank of Columbia a note and mortgage for the loan in the 
amount of $1,000, copies of which are attached to this statement of 
facts, marked, respectively, Exhibits B and C, and made part hereof. 

6. On 14 November, 1930, the Federal Land Bank of Columbia seut 


to Messrs. Jones and Massenburg its check on the Commercial National 
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Bank of Charlotte, North Carolina, dated 12 November, 1930, for 
£945.00, payable jointly to Percy Lewis, secretary-treasurer of the Col- 
umbus National Farm Loan Association, and Mrs. Will Gaines, with 
mstructions to the attorneys and to the secretary-treasurer of the Colum- 
bus National Farm Loan <Association for closing the loan to Mrs. 
Gaines. A copy of the check, with endorsements thereon, is attached 
to this statement, made part hereof, marked Exhibit D. With the cheek 
was sent a closed loan statement, to be filled in by the secretary-treasurer 
of the Columbus National Farm Loan Association and signed by him 
and Mrs. Gaines. A copy of the statement as sent with the check is 
attached to this statement, made part hereof, and marked Exhibit E. 
The cheek represented the proceeds of the loan after deducting fifty 
dollars ($50) for Mrs. Gaines’ stock in the Columbus National Farm 
Loan Association, three dollars and fifty cents ($3.50) for title determi- 
nation fee, and one dollar ($1.00) for title insurance premium. 

7. The check referred to in the preceding paragraph was delivered 
by the attorneys to Percy Lewis, secretary-treasurer of Columbus Na- 
tional Farm Loan Association, on 18 November, 1930, and was handled 
by him as indicated in a letter addressed by Mr. Lewis under date of 
19 October, 1931, to Mr. M. R. McCown, a copy of which is attached 
to this statement, marked Exhibit F, and made part hereof. At the 
time of this transaction the Polk County Bank and Trust Company was 
the only bank in Columbus, North Carolina. The Polk County Bank 
and Trust Company was open for business through Friday, 21 Novem- 
ber, 1930, but failed to open for business on Saturday, 22 November, 
1930. 

8. No payments on the loan have been made by Mrs. Gaines to the 
Federal Land Bank of Columbia, although the Federal Land Bank of 
Columbia has demanded from Mrs. Gaines payment of the interest, 
which under the terms of the note executed by her was cue 1 December, 
1930, and of the interest and the first installment of principal, which 
under the terms of the note were due 1 December, 1931. 

It appears from the letter referred to in paragraph 7 of the statement 
of facts agreed, that upon the receipt by him of the cheek pavable to 
the order of Percy Lewis, secretary-treasurer of the Columbus National 
Farm Loan Association, and of Mrs. Will Gaines, the seid Perey Lewis 
advised the defendant by telephone that he had received the check and 
that her endorsement was required before the check could be collected. 

The defendant thereupon authorized Perey Lewis to write her name 
on the back of the check, which he did. The check was then deposited 
in the Polk County Bank and Trust Company to the eredit of the 
Columbus National Farm Loan Association. The check was paid by the 
bank on which it was drawn. No part of the proceeds of said check, 
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except the sum of $54.23 which was paid for taxes on the land conveyed 
by the mortgage, has been disbursed to or on the account of the de- 
fendant. 3 

On the foregoing facts, the plaintiff contended that the note and mort- 
gage executed by the defendant and now in the possession of the plain- 
tiff, are valid, and that plaintiff is entitled to collect from the defendant 
the full amount of said note, according to its terms, and that upon de- 
fault by the defendant in the payment of said note, the plaintiff has 
the right to foreclose the said mortgage; the defendant contended that 
neither the note nor the mortgage is valid, for the reason that she has 
received no consideration for the note. 

The court was of opinion that the note and mortgage are valid only 
for the sum of $54.23, the amount disbursed bv the Columbus National 
Farm Loan Association in payment of taxes, and therefore ordered, 
adjudged and decreed that the note and mortgage be canceled upon the 
payment by the defendant to the plaintiff of the sum of $54.23. 

From the judgment on the facts agreed, the plaintiff appealed to the 
Supreme Court. 


J. 8. Massenburg and Harry D. Reed for plaintiff. 
MR. McCown for defendant. 


Connor, J. The transactions between the plaintiff and the defendant 
as disclosed by the statement of facts agreed appearing in the record 
were conducted in strict accord with the provisions of the act of Con- 
eress known as the Federal Farm Loan Act. In accordance with these 
provisions, the defendant, who had applied for and accepted membership 
in the Columbus National Farm Loan Association, applied through said 
association to the plaintiff for a loan of one thousand dollars, offering 
is security for said loan her note for one thousand dollars, secured by 
i mortgage on twenty-seven acres of land in Polk County, North Caro- 
lina. This application was endorsed by the association, and approved 
by the plaintiff. Upon the delivery to it of the note and mortgage duly 
executed by the defendant, the plaintiff transmitted to the Columbus 
National Farm Loan Association funds to be disbursed by said associa- 
tion to the defendant on account of the loan. 

The said association has disbursed only the sum of $54.23 of said 
funds. The balance of said funds are on deposit in the Polk County 
Bank and Trust Company, and are not available for closing the loan. 
The defendant has received no consideration for her note and mortgage, 
except the sum of $54.23, unless it shall be held that the Columbus Na- 
tional Farm Loan Association received the funds from the plaintiff as 
the agent of the defendant. 
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As we construe the provisions of the Federal Farm Loan Act, the 
Columbus National Farm Loan Association was not the agent of the 
defendant in the transactions disclosed by the statement of facts agreed. 
The Federal Farm Loan Act provides for the organization of National 
Farm Loan .\ssociations as intermediaries between borrowers and Fed- 
era] Land Banks. All applications for loans from a Federal Land Bank 
must be made through a National Farm Loan Association. No loan can 
be made by a Federal Land Bank directly to the borrower. When the 
application for a loan has been received by a Federe] Land Bank, 
through a National Farm Loan Association, and approved, the act re- 
quires that funds to close the loan shall be transmitted by the Land 
Bank to the Association, for disbursement to the borrower. 

Under the provisions of the act, the National Farm Lean Association 
is a public agent, designated by the act as the intermediary between the 
bank and the borrower. It was so held in Fed. Land Bank v. Shingler, 
174 Ga., 352, 162 S. E., 815, and in Bjorkstam v. Fed. Land Bank, 188 
Wash., 456, 244 Pac., 981. There is no error in the judgment in this 
case. It is 

Affirmed. 


ROCKY MOUNT SAVINGS AND TRUST COMPANY Aanp MRS. ANABEIL 
ROSS, ADMINISTRATORS OF T. N. ROSS, DECEASED, vy. ASTNA LIFE IN- 
SURANCE COMPANY. 

{Filed 1 March, 1933.) 


1. Insurance E d—Evidence of waiver of right to reject application for 
reinstatement by failure to act thereon in reasonable time held suf- 
ficient. 


Where, after the forfeiture of a policy of life insurance for nonpayment 
of premiums, the insured makes application with the company for rein- 
statement according to the terms of the policy contract, and remits his 
check in the amount necessary therefor, and the insurer accepts the 
check, but requires a physical examination of the insured before rein- 
stating the policy, but notice of such requirement is not given the insured 
although twenty-one days elapse between the time the insured’s agent 
received the information from the company and the time the insured 
was seized with fatal sickness: Held, the evidence is sufficient to be 
submitted to the jury on the issue of whether the insurer waived its 
right to reject the application by failing to act thereon within a reasonable 
time. 

2. Trial E c-—— 

Although it is not required by law that the trial judge should state 
the contentions of the parties to the jury, C. 8., 564, the practice has 
grown up in our courts as a helpful and accepted procedure, and a fair 
statment of the contentions of a party will not be held for error upon 
exception, 
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Civin action, before Frizzelle, J. From Nasu. 

This cause has heretofore been considered by this Court in two ap- 
peals, the first reported in 199 N. C., p. 465, and the second reported in 
201 N. C., p. 552, in which the facts are set forth in detail. 

One issue was submitted to the jury, as follows: “Did the defendant, 
Etna Life Insurance Company, waive the forfeiture of the policy of 
insurance No. N-515135?” The jury answered the issue, “Yes,” and 
there was judgment upon the verdict. 

The trial judge instructed the jury as follows: (a) “If you believe 
the defendant’s evidence, you will answer the issue ‘No. ” (b) “If vou 
find the facts to be as testified by the defendant’s witness vou will 
answer the issue ‘No,’ ” 

From judgment entered the defendant appealed. 


Cooley & Bone and Vaughan & Yarborough for plaintiff, 
Murray Allen for defendant. 


Brocpen, J. On 1 November, 1927, the policy of life insurance of the 
deceased, T. N. Ross, issued by the defendant company, lapsed, subject 
to the contract right of the insured to apply for reinstatement as pro- 
vided in the policy. On 7 November, 1927, the general agent of the de- 
fendant at Raleigh wrote to the insured, calling his attention to the 
fact that he had a right to submit a request for reinstatement of his 
policy and stated, “If you are not prepared to pay the full amount of 
the premium, $26.72, we will be glad to accept a partial payment of 
10.00 and extend the balance of the premium, if you will sign the 
enclosed note, partially filled out.” On 8 November, the insured signed 
the application for reinstatement, declaring in effect that he was im 
good health so far as he knew, and enclosed therewith a check for $10.00. 
On 10 November, the general agent acknowledged receipt of the check 
and the application for reinstatement and forwarded the same to the 
home office of the defendant at Hartford, Connecticut, where it was 
received on 18 November. On 21 November, the home office referred 
the application for reinstatement to the medical department. The medi- 
‘al department required further physical examination. On 22 November, 
the home office notified the general agent at Raleigh that a complete 
medical examination of the insured was necessary before passing upon 
the application for reinstatement. On 26 November, Upshaw, the general 
ngent at Raleigh, advised Bartholomew, the local agent in Nashville, 
North Carolina, that a complete medical examination of the sured was 
required, “by one of the company’s regular examiners.” The letter 
further stated, “If it is not convenient for you to attend to this matter 
for us, kindly advise us and we will be glad to write to the insured 
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direct.” The insured was then living in Nashville, and -he evidence dis- 
closed that the insured “did not receive any request from Ma. Upshaw or 
the <Etna Life Insurance Company, or any of its representatives for a 
physical examination.” The wife of the insured testified that he “went 
to work every day. He was taken sick on Monday before Christmas 
(20 December, 1927), and was carried to the hospital on Thursday. Myr. 
Ross did not have any illness of any kind from the time he had an 
attack of gastritis or other illness in July up until the time he was 
taken sick in December. He did not take any medicine of any kind that 
I know of during that time.” Throughout this period of time Bartholo- 
mew, the local agent, had an office “right across the street from iv 
husband's offee . . . within a half block,” ete. 

Consequently, it is clear that for a period of approximately twenty- 
three days, while the insured was apparently in good health, no notice 
was given to him of the requirement for a medical examination and 10 
opportunity afforded for complying with the request of the insurer 
prior to lis death. In the meantime, the defendant, having cashed the 
cheek of the insured for $10.00, retained the same until after death, 
when an offer to return the same was made to the adm:nistrator. 

Authority is not lacking that under such circumstances a waiver may 
be inferred by a jury. Couch Cyclopedia Insuranec, Vol. 6, section 
1375. Lechler v. Montana Insurance Co., 186 N. W., 271, 23 A. L. R., 
1193; Life & Casualty Co. of Tennessee v. Street, 108 Southern, 672. 
In the latter case the Court said: “Hence the authorities have soundly 
held that undue delay in acting upon the application, or failure to com- 
municate to the insured the fact of the rejection of his application. may 
amount to a waiver of formal requirements, and operate as an effective 
revival.” See Lovich v. Life Association, 110 N. C., 92,14 S. E., 506; 
Garland v, Ins. Co., 179 N. C., 67, 101 8. E., 616; Corle ve. Commercial 
Travelers, 161 N. C., 105, 76 8. E., 622. 

In the opinion in a former appeal in this case, 201 N. C., 552, it did 
not appear when the insured was stricken with sickness or that notice 
of the requirements for a new medical examination had not been com- 
municated during the time he was apparently in good health. Therefore, 
it is the opinion of the Court that there was sufficient evidence to be sub- 
mitted to the jury on the issue of waiver, and hence the verdict is 
determinative. 

Moreover, the special instructions given by the trial judge, viewed in 
the hght of the evidence produced at the hearing, were more favorable 
than all the testimony warranted, 

The defendant excepts to the statement of its contentions by the trial 
judge. There is no law requiring trial judges to state the contentions of 
htigants. The statute C.S., 564, enjoins the statement of the evidence 
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“in a plain and correct manner.” However, the statement of the conten- 
tions ‘has steadily grown into an accepted and helpful body of practice 
in trial courts. While counsel have sometimes insisted, in rare instances, 
that such statements were partial and bore the tang of the “stump”; 
nevertheless, the practice springs from a worthy and intelligent effort to 
designate and clarify to the jury, the determinative issues of fact. They 
tend to clear the battlefield of smoke and noise. Writing upon the subject 
in Clark v. R. R., 109 N. C., 430, 14 8. E., 48, Avery, J., declared: “It 
was not crror in the court to recapitulate fairly such contentions as 
illustrated the bearing of the evidence upon the issues. It is often help- 
ful, if not necessary, for the court to do so, in order that they understand 
how to apply the law to the testimony.” 
No error. 


J.B. BLADES LUMBER COMPANY v. THE FINANCE COMPANY OF 
AMERICA AT BALTIMORE. 


(Filed 8 March, 1933.) 


1. Appeal and Error J c— 
The findings of fact of the trial court in respect to service of summons 
are conclusive when supported by evidence. 
2. Process B d—Transient auditor of foreign corporation held not local 
agent of foreign corporation for purpose of service of process, 


A traveling auditor for a foreign corporation who is a nonresident 
and who covers several states in the performance of his duties, and who 
is in this State intermittently and for short periods, is not a local agent 
for the purpose of service of process, the term local. agent meaning an 
agent residing in this State permanently or temporarily for the purpose 
of his agency, and the fact that such agent received money for the cor- 
poration on a single instance does not alter this result, and service of 
process on such agent is not valid service on the corporation when such 
corporation has no property or place of business in this State. C. S.,, 
483 (1). 


APPEAL by plaintiff from Harris, J., at November Term, 1932, of 
Craven. Affirmed. 

The defendant entered a special appearance and moved to strike out 
a purported service of summons and to dismiss the action for want of 
service. The officer’s return is: “Served 10/27/32, by delivering a copy 
of the within summons to F. J. Miller, agent of the Finance Company 
of America at Baltimore.” 

The defendant is a corporation of the State of Delaware, having its 
principal place of business in the city of Baltimore. In its affidavits 
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the defendant alleges that F. J. Miller is neither the president or other 
head of said corporation, nor is secretary, cashicr, treasurer, director, 
mauaging or local agent, nor an agent for the purpose of service of 
summons upon the corporation, The plaintiff’s affidavits allege that 
Miller is the defendant’s agent for the purpose of collecting money. 

Judge Harris found the facts to be as follows: The defendant has no 
office or place of business in the State of North Carolina at this time, 
nor has it had at any other time, and that it 1s not now, and was not ou 
7 October, 1932, nor at any other time, engaged in business in North 
arolina; and that it has no property in this State. 
F. J. Miller is a resident of the State of Pennsylvania, 28 years of 
age, employed by the defendant corporation as a traveling auditor 
under the supervision of its treasurer. His duties consist of examining 
the books and accounts of his employer's customers in various states. He 
arrived in New Bern 27 October, 1932, under direction to examine the 
books and accounts of J. B. Blades Lumber Company; he did so, made up 
a report thereon for his employer, and on the afternoon of the same day 
departed to perform similar duties in various states, as he had been 
previcusly directed by his employer. He visited several other towns in 
this State, examining books and accounts for his emplover, but he was 
only transiently in this State. He was not regularly employed as a 
collector of accounts, but on his trip to New Bern he was specially 
authorized and instructed by letter from I. Strouse, treasurer of the de- 
fendant corporation, to collect the account due from the J. B. Blades 
Lumber Company, or to collect such part of it as he could and to try to 
ect post-dated checks for such part as he was unable to collect in cash. 
He exlubited the letter to J. B. Blades, president of the plaintiff cor- 
poration, and while he was in New Bern the plaintiff corporation paid 
to lim the sum of $50 to be credited on its account amounting to 
several thousand dollars due to the defendant corpovation, and he 
executed a receipt therefor in the name of lis employer and forwarded 
the payment to his employer at Baltimore, who retained it and eredited 
it on account. While in New Bern Miller solicited the plaintiff cor- 
poration to send additional business to lis employer, that is, to send 
additional notes and accounts for purchase or discount under an existing 
contract between them. Other traveling auditors of the defendant cor- 
poration had previously accepted payments from the plaintiff which 
had been credited to its account by defendant. Other traveling auditors 
had previously likewise solicited additional business, After the payment 
of 450 to Miller the copy of summons was delivered to him. 

Upon these facts the court was of opinion that Miller was not such 
officer or agent of the defendant as the statute contemplates and that the 
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delivery of a copy of the summons to him did not constitute serviee of 
summons upon the defendant, and thereupon adjudged that the action 
be dismissed, 

The plaintiff excepted and appealed. 


H, P. Whitehurst and R. E. Whitehurst for plant ff. 
John A. Guion for defendant. 


Apams, J. We are concerned not so much with the affidavits as with 
the court’s findings of fact based upon the affidavits; and as the findings 
are supported by the evidence they are as conclusive as the verdict of a 
jury and are not subject to review. Matthews v. Fry, 148 N. C., 884 
Cov v. Boyden, 175 N. C., 368; Tyer v. Lumber Co,, 188 N. C., 
Tinker v. Rice Motors, Inc., 198 N. C., 73. 

The plaimtiff is a domestic and the defendant a foreign corporation. 
The plaintiff undertook to bring the defendant into court by the service 
of process upon F. J. Miller. The question is whether the pretended 
service was effective against the defendant. 

When an action 1s brought against a corporation the summons shall 
be served by delivering a copy thereof to the president or other head of 
the corporation, secretary, cashier, treasurer, director, or managing 
or local agent of the corporation. Any person receiving or collecting 
money 1n this State for a corporation of this or any other State or gov- 
ernment 1s a local agent for the purpose of service; and such service 
can be made in respect to a foreign corporation only when it has prop- 
erty, or the cause of action arose, or the plaintiff resides, in this State. 
or when it can be made personally within the State upon the president, 
treasurer, or secretary. C. 8., 483(1). 

Was Muller a local agent of the defendant? In Afoore v. Bank, 92 
N. C., 591, the Court said: “The term local pertains to place, and : 
local agent to receive and collect money, ex vz termini, means an ae 
residing either permanently or temporarily for the purpose of his 
ageney, and was not mtended to embrace a mere transient agent.” Ina 
later case this definition was applied to a statement of facts impressively 
similar to those in the present ease. Tinker v. Rice Motors, Inc., supra. 
Whether a person is the agent of another is to be determined by the 
nature of the business and the extent of the authority given and exer- 
cised; and to be an agent such person must be regularly employed and 
have some measure of control over the business, or some feature of 
the business, entrusted to him. Whitehurst v. Kerr, 153 N. C., 76. A 
traveling auditor is not a local agent (Higgs v. Sperry, 139 N. C., 299); 
and a single instance of ECCeavane money can by no reasonable irs 
tation be considered the “receiving or collecting” of money on behalf of 
a corporation. Kelly v. Lefaiver, 144 N. C., 4. 
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Upon the authority of these and other cases dealing with the subject 
the judgment of the Superior Court must be affirmed. Miller was not 
a local agent of the defendant; he is a nonresident and was “transiently 
mn this State” on a special and restricted mission; he wert to New Bern 
on 27 October and on the same day “departed to perform similar duties,” 
as his employer had directed. The defendant has never had any prop- 
erty or office or place of business in this State. Judgment 

Affirmed. 


N. W. WARREN y. LITTLETON ORANGE CRUSH BOTTLING COMPANY. 
INCORPORATED, 


(Filed 8 March, 1933.) 


1. Corporation G a—Assumption of debt contracted for corporate property 
held not ultra vires the corporation. 


A contract executed by a corporation in the transaction of its business 
providing for the assumption by the corporation of a debt contracted 
by others for the purchase of property necessary to the prosecution of the 
corporation’s business is binding on the corporation if authorized and 
properly executed by it. 


2. Corporations G e—Corporate seal is not necessary to contract executed 
by general manager in the transaction of the corporation's business. 


The corporate seal is not necessary to a contract executed by the 
president and general manager of a corporation under which the corpora- 
tion assumed a debt contracted for property necessary to the transaction 
of the corporation's business. 


3. Corporations G c—President and general manager of corporation had 
> ba] 
power to execute contract in this case without authorization of its 
directors. 


The president and general manager of a corporation has the power, 
without authorization of its board of directors, to bind the corporation 
by a contract incidental to its business which is executed in good faith 
and which provides for the assumption by the corporation of a debt 
contracted by others for property necessary to the transaction of the 
corporate business. 


4. Corporations G e: Contracts A a—Extension of time {for payment of 
notes held sufficient consideration for assumption ot other debt due 
payee, 

The extension of time given a corporation for the payment of its notes 
is a sufficient consideration for the corporaticn’s contract with the payee 
assuming a debt due the payee which was contracted by its president and 
others individually for property necessary to the transaction of the 
corporate business. 


APPEAL by plaintiff from Moore, Special Judge, at October Term, 
1932, of Wartrax. New trial. 
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On 14 November, 1929, the defendant purchased property from the 
plaintiff at $32,000, and made a mortgage reciting the payment of 
$12,000 in cash or other securities and the execution of notes for 
$20,000—one for $2,000 and six for $3,000 each. The uote for $2,000 
was paid at maturity. On 31 October, 1931, the parties entered into 
negotiations for an extension of time for the payment of the note next 
due. The purported agreement of 31 October is as follows: 


“Littleton, N. C., 31 October, 1931. 


This agreement made this 31 October, by the Littleton Orange Crush 
Bottling Company and Mr. N. W. Warren, as follows: That the note 
now or will be due on 4 November, for $3,000 and interest amounting 
to $180 making a total of $3,180 will be extended with the understand- 
ing that we pay Mr. Warren $1,000 on above note at maturity, and 
$1,000 in thirty days from 4 November, and thereafter $500 per month 
until the balance has been paid, we are also indebted to Mr. Warren, as 
interest $720 which will be paid as above stated. 

Signed: N. W. Warren. 
Signed: Littleton Orange Crush Bottling Co., by C. E. Carter. 


Witness: R. W. Carter, Jr.” 


There is evidence that the defendant complied with the contract ex- 
cept as to the payment of $720. The plaintiff testified that the $720 
item “represents the interest on the $12,000 notes, their individual 
notes.” The individual notes were made to the plaintiff: $5,000 by 
C. E. Carter, $5,000 by Mrs. Bena Crockett, and $2,000 by Dr. Carter. 

The plaintiff brought suit to recover judgment for $720 and at the 
close of his evidence the court intimated that he could not recover. 
The plaintiff took a nonsuit and appealed. 


Julian R. Allsbrook and Cromwell Daniel for plaintiff. 
George C. Green for defendant. 


Apams, J. The only question is whether the evidence construed most 
favorably for the plaintiff should have been submitted to the jury. The 
notes referred to in the contract were given for the purchase of property 
necessary for the prosecution of the defendant’s business, and the con- 
tract under consideration was incidental to the business. Being inci- 
dental, if it was authorized and was properly executed the contract is 
binding on the defendant. Hospital v. Nicholson, 189 N. C., 44. 

The corporate seal was not necessary. In Mfershon v. Morris, 148 
N. C., 48, the Court, after saying that the ancient rule that a corpora- 
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tion could act only by its corporate seal has been greatly relaxed in 
later times, if, indeed, not wholly abrogated, approved the following 
quotation from 10 Cye., 10038: “Excluding the operation of express 
statutes, a very extensive principle of the law of corporations, applicable 
to every kind of written contract executed ostensibly by a corporation 
and to every kind of act done by its officers and agents professedly in its 
behalf, is that, when the officer or agent is the appropriate ofhcer or 
agent to execute a contract or do an act of a particular kind in behalt 
of the corporation, the law presumes a precedent authorization, regu- 
larly and rightfully made, and it is not necessary to produce evidence 
of such authority from the records of the corporation, always provided 
that the corporation itself had the power under its charter or governing 
statute to execute the contract or to do the act.” 

We find nothing in the evidence which as a matter of law rebuts the 
presumption of previous authorization. The plaintiff testified that he 
had attended a meeting of the directors held with referenze to the agree- 
ment on 29 October. The defendant had five directors; only four of them 
attended the meeting; Mrs. Crockett had not been notified and did not 
attend. The defendant insists that as there is no evidence of by-laws 
fixing the time and place of the meeting any pretended authorization of 
the contract by the directors 1s void, and for this position it cites 
Bank v. Lumber Co., 116 N. C., 828. In that case it was shown that the 
meeting was held at an unusual time and place and that the agent who 
attempted to dispose of the property was the treasurer of the corpora- 
tion. The contract in controversy in the present case was executed on 
behalf of the defendant by C. E. Carter, and witnessed by R. W. Carter, 
Jr., who was a director. C. E. Carter held the position of president, 
director, and general manager of the corporation. It was in evidence 
that he had full authority with respect to the execution of contracts, 
notes, checks, and other instruments relating to the business of the 
defendant. 

The president of a corporation is ea vi termini its general agent. 
Davis v. Ins. Co., 184 N. C., 60; Bank v. Oil Co., 157 N. C., 302; Trust 
Co. v. Transit Lines, 198 N. C., 675. The term “general agent’ implies 
general powers; hence a general agent can ordinarily make contracts 
for the company. Grabbs v. Ins. Co., 125 N. C., 389, 397. In Cardwell 
.v. Garrison, 179 N, C., 476, it was held that the endorsement of notes 
by the president of a corporation was binding notwithstanding a reso- 
lution passed by the directors that no contract should te valid unless 
it bore the signature of the secretary and treasurer. 

If it be granted that the president of a corporation as such has no 
power to bind the corporation by contracts executed by him in its 
name without the express authority of its board of direccors, a general 
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manager, if his authority is not limited, has power to bind the corpora- 
tion by contracts made in good faith and within the corporate power, 
without any resolution of the board of directors expressly authorizing 
the contracts. Lumber Co. v. Elias, 199 N. C., 108. Upon the un- 
disputed evidence we are of opinion that the authorization of the direc- 
tors was not essential to the validity of the contract. 

It is argued, however, that the plaintiff is trying to subject the 
defendant to hability for the debt of individuals. Without deciding 
the question let us concede the proposition that the debt the plaintiff is 
seeking to recover was contracted by C. E. Carter, Mrs. Crockett, and 
Dr. Carter; the defendant, nevertheless, had the legal right to contract 
for value to pay the debt of another. The contract sued on is supported 
by a valuable consideration—that is, the grant by the plaintiff to the 
defendant of an extension of time within which the defendant should 
pay the note. In Fawcett v. Fawcett, 191 N. C., 679, it was said: “Any 
benefit to the promisor or any loss or detriment to the promisee is a 
sufficient consideration to support a contract. In Brown v. Ray, 32 
N. C., 72, it 1s said that to make a consideration it is not necessary 
that the person giving the promise should receive or expect to receive 
any benefit; 1t is sufficient if the other party be subjected to loss or 
inconvenience. A promise for a promise, a right, interest, or benefit 
accruing to the one party, or forbearance, detriment, or loss given, 
suffered or undertaken by the other, is sufficient to constitute a valu- 
able consideration. Jnstitute v. Mebane, 165 N. C., 644; Brown v. 
Taytor, 174 N. C., 423; Mfg. Co. v. McCormick, 175 N. C., 277; 
Exeum v. Lynch, 188 N. C., 392.” 

The defendant having profited by the extension should not retain the 
benefit and at the same time repudiate its obligation. Whether the trans- 
action Was usurious can be determined by a full disclosure of the facts. 

Upon the evidence in the record we think the case should have been 
submitted to the jury. 

New trial. 


STATE OF NORTH CAROLINA anp SWAIN COUNTY vy. ED FLOYD ET AL., 
AXD STATE OF NORTH CAROLINA anp SWAIN COUNTY y. HErIRs at 
LAW or W. E. QUEEN Et At, 


(Filed 8 March, 1933.) 


1. Eminent Domain FE b— 


Where condemnation proceedings are instituted by the State and are 
prosecuted to a final determination the State is deemed the owner of the 
Jand from the commencement of the proceedings. 
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2. Taxation D a—Property held withdrawn from taxation through con- 
demnation by State prior to date of listing property for taxes. 


Where condemnation proceedings are instituted by the State against 
certain property for the purpose of Incorporating it as a part of the 
Great Smoky Mountain National Park, chapter 48, Public Laws of 1927, 
and the report of the appraisers is affirmed by the clerk upon appeal to 
him upon exceptions duly filed, and the owners do not remain in possession 
after the deerece of confirmation: ZTeld, the land is withd:awn from taxa- 
tion by the sovereign as of the date of the decree of confirmation, and 
where such decree is entered in January the land is not subject to taxes 
listed against it the following April although the condennation proceed- 
ings were hot determined until a subsequent date, and this result is not 
altered by the provision of the statute that the fee could not pass to the 
State until the payment of the award, nor the provision permitting the 
commission to elect not to aequire the lands even after final judgment 
when such right is not exercised. 


3. Taxation E a—Funds paid into clerk’s hands in condemnation proceed- 
ing held not subject to payment of taxes under facts of this case. 


Where in proceedings for the condemnation of land by the State under 
chapter 48, Public Laws of 1927 for incorporation into the Great Smoky 
Mountain National Park the clerk confirms the report of the appraisers 
and retains the cause for adjudication of claims against the sum paid 
into the eclerk’s hands by the State as compensation: Held, the county 
wherein the land lies is not entitled to the payment of taxes out of such 
fund where the decree of confirmation was entered prior to date of the 
listing of the taxes and the compensation is paid subsequent to the listing 
date. 


Civit action, before Sink, J., at June Term, 1932, of Bunxconse. 

On 13 September, 1929, the State of North Carolina instituted a 
condemnation proceeding before the clerk of the Superior Court of 
Buneombe County for the purpose of acquiring the lands of Ed Floyd, 
LT. C. Queen, ef al., for the purpose of incorporating said land as a part 
of the Great Smoky Mountain National Park. The »roceeding was 
instituted and conducted under and by virtue of chapter 48, Pubhe 
Laws of 1927, and acts amendatory thereto. The respondents filed an- 
swer admitting the right of the State to condemn the land for park 
purposes but contested the price to be paid. 

Commissioners were duly appointed, who viewed and appraised the 
land, making a written report to the clerk. Thereafter exceptions were 
duly filed to the value placed on said lands by the commissioners, and 
said exceptions “were heard and passed upon by the clerk of the Superior 
Court of Buncombe County on 27 January, 1930 . . . and on 
said date the clerk of the Superior Court of Buncombe County confirmed 
the report of said commissioners and entered judgment in accordance 
therewith, adjudging the value of the lands as fixed by the commis- 
sioners.” The said judgment contained the following clause: “That the 
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foregoing entitled actions are retained for the purpose of adjudication 
of any and all claims which might be ascertained in, to, or against the 
money to be paid into the court by the petitioner, the State of North 
Carolina, pursuant to the provisions of said judgment.” The clerk 
directed that the value of the lands be paid into the clerk’s office by the 
petitioner, and the respondents appealed from the confirming judgment 
of the elerk to the Superior Court. Pending the appeal the sheriff of 
Swain Couuty filed a statement with the clerk of the Superior Court, 
claiming that on 1 April, 1930, the lands described in the petition were 
placed upon the tax list of Swain County, and that as a result Swain 
County was entitled to collect taxes and penalties out of the compensa- 
tion awarded the owner and then in the hands of the clerk. 

The trial judge was of the opinion that the taxes and penalties consti- 
tuted a prior lien upon the compensation and that the funds were subject 
to such tax lien. From the judgment so rendered the respondents 
appealed. 


Jones & Ward for respondents. 
Frye & Jones for Swain County. 


Brocpen, J. (1) Was the land of the respondent subject to tax on 
1 April, 1930? 

(2) Does the tax constitute a debt of the landowner enforceable 
against the money in the hands of the clerk? 

For compensation purposes the commencement of the proceeding 
marks the time of the taking. Consequently, the owner of the land 
cannot recover for any improvement placed thereon or for enhancement 
thereof due to other causes. The obvious reason for such conclusion 
is that the first judicial act in the condemnation process is 1n con- 
templation of law, a setting apart of the property for public use. There- 
fore, if the proceeding is prosecuted to final conclusion the sovereign 1s 
deemed to be the owner from the commencement of the proceeding. 
Power Co. v. Hayes, 198 N. C., 104, 186 8. E., 353. 

The petitioner, Swain County, contends, however, that the foregoing 
principle is not pertinent by reason of certain provisions in the Park 
Act. These provisions are: (1) “Upon the payment of the award ren- 
dered in any process or proceedings the title to the lands . . . shall 
vest in fee simple in the State of North Carolina.” (2) “After the 
final judgment . . . if . . . the acquisition of title to said 
land (is) undesirable . . . . then the said commission shall be 
authorized to designate . . . its election not to acquire the title 
and not to pay the award,” ete. 
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The foregoing clauses are not determinative. While the State does 
not get a fee-simple title until the payment of the award, notwithstand- 
ing, the status of the landowner and of the property is established when 
the clerk of the Superior Court, upon exceptions duly filed, confirmed 
the report of the appraising commissioners, This interpretation is rein- 
forced and supported by long prevailing declarations of this Court. For 
example, in 8S. v. Lyle, 100 N. C., 497, 6 S. E., 379, it is written: “Ever 
since the ruling in A. #. v. Davis, 19 N. C., 451, decided in 1837, after 
full argument and elaborate and exhaustive discussion cf the subject, it 
has been deemed and acted on as the settled law in this State, that 
private property may be taken under authority of the istate for pubhe 
uses, Upon just compensation to be rendered to the owner, to be ascer- 
tained in the mode prescribed by law, and that the payment need not 
precede such taking, nor is a Jury indispensable in assessing the damages 
therefor.” Jeffress v. Greenville, 154 N. C., 490, 70S. E., 919; Highway 
Commission v. Young, 200 N. C., 603, 158 S. E., 91. Nor is the fact 
that the Park Commission, even after final judgment, had the power 
to decline to take the land, entitled to prevailing significance. Although 
clothed with such right, the Commission did not exercise it, but pursued 
the proceeding to final conclusion. It further appears that the judgment 
rendered by the clerk and by the judge upon appeal contained a clause 
retaining the action for the purpose of adjudicating “all claims which 
might be ascertained in, to or against the money to be paid into the 
court by the petitioner,” ete. Upon this phase of the case, Swain County 
is asserting no claim against money, but is contending that the land was 
subject to tax on 1 April, 1930. 

It is the thought of this Court that such position is untenable. There 
is no allegation in the petition and no findings by the trial judge tending 
to show that the landowners remained in possession of the lands after 
the deerce of confirmation by the clerk or that they received any rents 
or profits therefrom after commencement of the proceeding. Indeed, it 
is alleged in the answer of the landowners, which is a part of the record, 
“that the respondents having surrendered possession of the lands in 
question to the State of North Carolina on the date said petition was 
filed, and having filed answers, admitting the right of the State 
to condemn said land, your respondents aver and say that from and 
after said date they are not liable for any taxes thereon.” Furthermore, 
it is provided in section 19 of the Park Act that “each judgment ren- 
dered in such proceeding shall bind the land and bar all persons claim- 
ing title to or interest,” ete. 

Therefore, 1t is the opinion of the court that said lands were not sub- 
ject to tax on 1 April, 1930. 
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The second question of law is not pertinent. If the land on 1 April, 
1930, was not subject to tax, it must necessarily follow that no debt 
was created. That is to say, the land was taken by the State by virtue 
of the power of eminent domain prior to 1 April, 1980. Hence it was 
withdrawn from taxation by the act of the sovereign. The money was 
not paid until subsequent thereto, and, therefore, the same was not 
taxable as the property of the landowner on 1 April, 1930. 

Swain County relies upon Carstarphen v. Plymouth, 186 N. C., 90, 
118 8. E., 905; and Guilford v. Georgia Co., 112 N. C., 34,178. E., 10. 
See, also, Products Co. v. Cement Co., 200 N. C., 226, 156 8. E., 777. 
In the Carstarphen case there was a sale of the property or a transfer 
of the title, but the property was not actually withdrawn from taxation 
by the sovereign through the process of condemnation, and the Guilford 
case involved a claim for taxes duly levied and assessed against the 
assets of an insolvent corporation. Consequently, these cases are not 
applicable to the questions involved. 

Reversed. 


STATE OF NORTH CAROLINA vy. CHAMPION FIBRE COMPANY 
AND SWAIN COUNTY, NORTH CAROLINA. 


(Filed 8 March, 1933.) 


Taxation D a—Liability for taxes arises on July first of each year. 


Construing chapters 427 and 428, Public Laws of 1981, and C. 8., 
1384 (58), it is held, the liability of a landowner for taxes arises on July 
tirst of each year, and where land has been conveyed to the State for 
public park purposes (chapter 48, Public Laws of 1927) by deed executed 
in April the land is not subject to taxes for the fiscal year beginning 
the following July, it having been withdrawn from taxation by act of the 
State. 


Civin action, before Clement, J., at September Term, 1932, of 
BuNCOMBE. 

The agreed facts are substantially as follows: 

On 29 January, 1930, the State of North Carolina filed its petition 
in the Superior Court of Buncombe County, praying for the condemna- 
tion of certain lands owned by the defendant, Champion Fibre Com- 
pany, for park purposes, by virtue of the provisions of chapter 48 of 
Public Laws of 1927. No orders or judgments in the cause appear in 
the record, but on 29 April, 1931, the Champion Fibre Company, con- 
veyed the land to the State. The deed was filed on 13 May, 1931, and 
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recorded on 5 June, 1931, and thereafter on 20 July, 1931, the State 
conveyed the land to the United States of America. The Champion 
Fibre Company did not list the lands for taxation on 1 April, 1931, but 
the officers of Swain County, where the land is situated, listed the same 
for taxation as of 1 April, 1931. No tax was paid and the land was 
sold and purchased by Swain County. The amount claimed by the 
county, together with penalties and costs amounted tc $12,380.01. 

The trial judge was of the opinion that the said taxes were not a hen 
upon the lands nor a debt of the Champion Fibre Compeny, and ordered 
that the tax certificates held by the county be canceled. 

From such judgment Swain County appealed. 


-lttorney-General Brummitt, and Assistant Allorneys-General Seawell 
and Siler for the State. 

Jones & Ward for Champion Fibre Company. 

Frye & Jones and Edwards & Leatherwood for Swain County, 


Broapex, J. When does the hability of the taxpayer for State and 
county taxes arise or begin with reference to taxes levied upon real 
estate ¢ 

Prior to 1931 there were certain conflicts in the revenue and ma- 
chinery acts with reference to the collection of taxes. By virtue of 
chapter 427 of Pubhe Laws of 1931 and chapter 428 thereof certain 
ehanges have been made in the taxing laws. A definite time is now set 
for various steps in the taxing process. These may be classified as 
follows: 

(1) In quadrennial assessment years the value of real property shall 
be determined on 1 January; in other years 1 April. 

(2) The listing for taxation with reference to ownership is fixed as 
of 1 April. 

(3) The Board of Equalization and Review shall meet on the third 
Monday in June and “complete their duties on or before the first Mon- 
day in July” of each and every year. 

(4) The board of county commissioners “shall not later than the 
second Monday in August levy such rate of tax for said purposes as 
may be necessary,” ete. 

(5) All taxes levied and assessed by any county “shall be due and 
pavable on the first Monday of Oetober of the year in which so assessed 
and levied.” 

(6) The hen of taxes shall attach to all real estate “annually on the 
date that such taxes are due and payable.” 

It is contended by the State and the Champion Fibre Company that 
the landowner was not hable for taxes hsted by Swa:n County on 1 


~! 
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April, 1931. Upon the other hand Swain County contends that liability 
begins at listing time on 1 April in each year. 

Section 490 of chapter 427 of the Public Laws of 1931, provides that 
“State, county and municipal taxes levied for any and all purposes 
pursuant to this act shall be for the fiscal year in which they become 
due,” ete. The only statutory definition for the term “fiscal year” 
is C. S., 1834(53), as follows: “The ‘fiscal year’ is the annual period 
for the compilation of fiscal operations, and begins on the first day of 
July and ends on the 30th day of June.” Thus it is apparent, that 
welding the statutes together by established rules of correct interpreta- 
tion, the fiscal year and the tax year are coterminous and coineident. 
Therefore, when the Champion Fibre Company paid taxes levied in 
1930, such payment covered a definite period from 1 July, 1930, to 30 
June, 1931. Hence the liability of the landowner for taxes for the year 
1931 arose and began on 1 July, 1981. 

The title to the property passed to the State in April, 1931, by deed 
duly executed and recorded, and as a result the property was withdrawn 
from taxation by conveyance to the sovereign prior to the date of at- 
taching liability, and the ruling of the trial judge was correct. This 
view of the case eliminates a discussion of the legal effect of the filing 
of the petition in the condemnation proceeding. 


Affirmed, 


THE PLANTERS SAVINGS BANK To THE USE oF BANK OF GATES vy. 
Cc, M. EARLEY AND OTHERS, STOCKHOLDERS OF THE PLANTERS SAVINGS 
BANK, 

(Filed 8 March, 1938.) 


1. Banks and Banking J a—Approval of stockholders of selling bank is 
not necessary to transfer of all its assets to another bank for liquida- 
tion, 


The transfer of all the assets of a bank, including the statutory 
liability of its stockholders, may be made to another bank for the purposes 
of liquidation when two-thirds of the directors of the selling bank and 
the Corporation Commission approve, sec. 4, chap. 47, Public Laws of 
1927, and the approval of the stockholders of the selling bank is not 
necessary. 


2. Banks and Banking J c—d<Action to assess stockholders of bank which 
had transferred all its assets to another bank for liquidation is 
equitable. 

Where a bank has transferred all its assets, including the statutory 
liability of its stockholders, to another bank for the purpose of liquida- 
tion, an action instituted for the purpose of assessing the statutory lHa- 
bility of the stockholders of the insolvent bank involves an accounting 
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and is equitable in its nature, over which the Superior Court has exclusive 
jurisdiction, and all the stockholders of the insolvent Dank are proper, 
if not necessary, parties, but no judgment can be rendered against them 
until the amount for which each stockholder is liable has been determined. 


Avpreat by the demurring defendants from Parker, .'., at December 
Term, 1932, of Gates. Affirmed. 

This action was heard on the demurrer to the complaint filed by 
certain of the defendants. 

The facts alleged in the complaint are substantially as follows: 

On 11 March, 1930, because of its impending insolvency, and of its 
inability for that reason to continue its business, the Planters Savings 
Bank, a corporation organized and doing business at Gatesville, N. C., 
under the banking laws of this State, sold and transferred all its assets 
of every kind, including the statutory liability of its stockholders to its 
depositors and other creditors, to the Bank of Gates. In consideration of 
such sale and transfer, the Bank of Gates, a corporation organized and 
doing business at Gatesville, N. C., under the banking laws of this 
State, assumed the hability of the Planters Savings Bank to its deposi- 
tors and other creditors, aud agreed to pay the claims of such depositors 
and other creditors in full. Before its consummation, the said sale and 
transfer was duly approved, as to all its terms, by the board of directors 
of the Planters Savings Bank, and also by the Corporation Commission 
of North Carolina. 

Since the said sale and transfer, the Bank of Gates has paid the clainis 
of all the depositors and other creditors of the Planters Savings Bank 
in full. The assets of the Planters Savings Bank have been liquidated 
by the Bank of Gates. The proceeds of such hquidation have not been 
sufficient in amount to reimburse the Bank of Gates for the amount 
which the said bank advanced for the payment of the claims against 
the Planters Savings Bank. There is now due the Bank of Gates on 
account of the amount which it has advanced to pay said claims the 
sum of $24,795.32. 

The par value of the capital stock of the Planters Savings Bank is 
$20,000. This capital stock is divided into 400 shares, cach of the par 
value of $50.00. The defendants are stockholders of the Planters Sav- 
ings Bank, each defendant owning the number of shares of stock alleged 
in the complaint. An assessmeut of 100 per cent, or of $20.00 per share, 
on each share of the stock of the Planters Savings Bank will be required 
to pay the amount now due the Bank of Gates. 

From judgment overruling their demurrer, and allowing them to 
file answers to the complaint within the time prescribed by law, the 
demurring defendants appealed to the Supreme Court. 
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A. P. Godwin, J. M. Glenn and MacLean & Rodman for plaintiff. 
P.W. McMullan and John H. Hall for defendants, 


Connor, J. The judgment in this action is affirmed on the authority 
of L’rust Co. v. Roscower, 199 N. C., 653, 153 S. E., 560. In that case 
the sale and transfer by the insolvent bank of its assets of every kind, 
including the statutory liability of its stockholders to its depositors and 
other creditors, to another bank, for purposes of hquidation, was ap- 
proved not only by two-thirds of its directors and the Corporation Com- 
mission, but also by the holders of two-thirds of its capital stock. The 
approval of the sale and transfer of its assets by the stockholders of the 
selling bank was not required by the statute under which the sale 
and transfer was made, and added nothing to its validity. A valid sale 
and transfer of its assets may be made by a bank organized and doing 
business under the laws of this State, to another bank, for purposes of 
liquidation, when the sale and transfer is approved, as to all its terms, 
by two-thirds of the directors of the selling bank and the Corporation 
Commission. The approval of the stockholders of the selling bank is 
not required by the statute. Sec. 4, chapter 47, Public Laws of North 
Carolina, 1927. The statute is not invalid for that reason. 

This action involves primarily an accounting and for that reason is 
equitable in its nature. The accounting may be had only in the Superior 
Court. Trust Co, v. Leggett, 191 N. C., 362, 181 S. E., 752. All the 
stockholders of the insolvent bank are proper, if not necessary, parties. 
The complaint 1s not demurrable for misjoinder of parties or causes of 
action. No judgment can be rendered against any of the stockholders 
until the amount for which each stockholder is liable has been de- 
termined. This amount cannot exceed the par value of the shares of 
stock owned by him, but may be less. There is no error. The judgment is 

\ffirmed. 


STATE v. SEATON PATRICK. 
(Filed 8 March, 19383.) 


Seduction B d—Supporting character evidence of prosecutrix must tend 
to establish her good character at time of alleged seduction. 


In a prosecution for seduction under promise of marriage the character 
evidence of the prosecutrix relied on as supporting evidence must tend 
to establish her good character at the time of the alleged seduction, and 
where the only “supporting testimony” relied on is testimony of the 
prosecutrix’s good character two years prior to the alleged seduction, 
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with no testimony as to her character subsequent to that time, the evi- 
dence is insufficient to be submitted to the jury and defendant’s motion 
as of nonsuit should have been granted. 


CriminaL action, before Daniels, J., at January ‘Term, 1933, of 
WASHINGTON, 

The defendant was indicted for seduction under promise of marriage. 
There was a verdict of guilty followed by a sentence of two years in 
the State’s prison. The prosecutrix testified that the immoral relations 
began in September, 1930. The State offered four witnesses who under- 
took to testify as to the good character of prosecutrix. All of these wit- 
nesses testified that the proseeutrix left the community “about four 
years ago,” except one, who stated that she went away in 1928, and that 
he did not know anything about her after that. Moreover, all of said 
witnesses stated on the witness stand that they knew nothing about the 
character of the prosecutrix within a period of four yeers prior to the 
trial, 

From the judgment pronounced, the defendant appealed. 


Attorney-General Brummitt, Assistant Attorney-General Siler anid 
Gertrude M. Upchurch for the State. 
W. L. Whitley for defendant. 


Brocpen, J. If character evidence is relied upon exclusively as “sup- 
porting testimony” in the trial of a seduction case, must such character 
evidence tend to establish good character at the time of the trial or at 
the time of the seduction ? 

Each of the constituent clements of the crime of seduction requires 
proof of supporting testimony consisting of independent facts and cir- 
cumstances. However, evidence of good character of prosecutrix has been 
decmed adequate “supporting testimony” of innocence and virtue. S. v. 
Moody, 90 8. E., 900; 8. v. Doss, 188 N. C., 214, 124 8. E., 1565 8. ev. 
Crook, 189 N. C., 545, 127 8. E., 579; S. v. Shatley, 201 N. C., 838. 

In the case at bar the State offered the testimony of four witnesses 
who undertook to testify as to the good character of the prosecutrix, The 
evidence diseloses that the prosecutrix went away from home about four 
vears prior to the trial, and none of the witnesses offered by the State 
ventured to testify with respect to her character during such four-year 
period. If the character evidence so given was sufficient to constitute 
“supporting testimony,’ then the verdict must stand; otherwise the 
motion for nonsuit should have been granted. In S. v. Doss supporting 
testimony of innocence consisted of proof “that the character of the 
proseeutrix has always been good prior to this oecurzenee.” In the 
Malonee case, 154 N. C., 200, 69 S. EL, 786, the Court declared that 
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“the proof of chastity should relate to the time preceding the seduction 
or the time when it became known, as it is manifest that her reputation 
in that regard would be injuriously affected by the offense itself when 
revealed, and the very crime would thus become the means of protecting 
the criminal, and the more notorious the seduction and the more ex- 
tensively her shame had been published to the world, the more certain 
would be the immunity from punishment.” The question involved in 
this appeal was first considered in 8, v. Johnson, 60 N. C., 151. Dis- 
cussing character evidence, the Court said: “The question is now pre- 
sented, for the first time, in this State, to what time shall the prosecu- 
tor’s evidence refer? to the time of the alleged commission of the offense ? 
or to that of the trial? The authorities referred to by the counsel, seem 
to leave this question somewhat unsettled in the courts of England and 
of the States, where it has occurred. We think that, upon principle, it 
ought to be confiued to the time when the charge was first made.” The 
saine idea was elaborated in S. v. Spurling, 118 N. C., 1250, 24 8. E., 
533, which involved a prosecution for slander of an innocent woman. 
This case holds that if a prosecutrix does not testify as a witness that 
proof of her good character “would have applied only to her reputation 
up to the time of the alleged intercourse with the defendant’; and 
further, thar if the prosecutrix 1s a witness in the case, her general 
character at the time of the trial may be shown for the purpose of 
supporting or impairing the credibility of her testimony as a witness. 

Jn the case at bar the purported character evidence related to the last 
two years prior to the seduction and approximately four years prior 
to the trial. Consequently the State offered no evidence that the char- 
acter of the prosecutrix was good at the time of the seduction. Man- 
ifestly, the character evidence was too stale to constitute such “support- 
ing testimony” as the statute contemplates and the decisions require. 
Therefore, the motion for nousuit should have been allowed. 

Reversed. 


M. G. BAREFOOT vy. THE HOME INSURANCE COMPANY OF NEW YORK. 
(Filed 8 March, 19838.) 


Insurance J e—Where encumbrance is paid off prior to loss insurer may 
not avoid Hability on ground that encumbrance violated terms of 
policy. 

A clause in a policy of fire and theft insurance requiring that the 
insured disclose any encumbrance or lien against the automobile insured 
is not a valid defense to an action on the policy where an encumbrance 
on the car in violation of the terms of the policy is paid off and dis- 
charged prior to the occurrence of loss covered by the policy. 
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APPEAL by defendant from Grady, J., at September Term, 1932, of 
Harnett. No error. 

On 26 April, 1930, the plaintiff bought a Ford car from J. W. 
Thornton (a local dealer at Dunn) on the installment plan and gave 
him a conditional sales contract. At the same time he applied to the 
seller for insurance and the premium was ineluded in the purchase price 
of the car. The sale was financed through the Universal Credit Com- 
pany of Charlotte. On the same day (26 April) the plaintiff gave H. C. 
Wooten a second mortgage on the car to secure $130. On or about 
29 April, 1930, the defendant delivered to the plaintiff its policy dated 
26 April, insuring the car against the hazard of theft and fire. The 
term of the policy was twelve months, beginning 26 April, 1930, and 
ending 26 April, 1931. The car was stolen on Saturday night, 15 
November, 1930, and was found on the next Wednesday almost totally 
destroyed by fire. The plaintiff demanded payment of the insurance 
and the defendant disclaimed liability by reason of a clause in the 
policy which required the plaintiff at the time of applying for the insur- 
ance to make disclosure of any encumbrance or lien on the car. The 
plaintiff admitted that at no time after issuing the policy did he notify 
the insurance company of the mortgage to Wooten; but Wooten testify- 
ing on behalf of the defendant said that J. W. Thornton was present 
when the plaintiff executed the hen to Wooten and in fast furnished the 
paper on which it was written; that Thornton was informed of the 
entire transaction and assured Wooten that the policy wculd protect him 
just as it would protect Wooten. In response to the issues submitted the 
jury found from the evidence that the defendant had issued its policy 
on the car and had knowledge of the second lien, that tae plaintiff had 
discharged the lien before the car had been stolen, and that the value of 
the car was $500 at the time 1t was burned. The court gave judgment 
for the plaintiff and the defendant appealed. 


James Best for plaintiff. 
LR. L. Godwin for defendant. 


ApaMs, J. The second hen was not in effect when the zar was burned. 
It had previously been paid and discharged. The appea! is therefore to 
be determined by the principle enunciated in Cottingham v. Insurance 
Co., 168 N. C., 259. The encumbrance suspended the risk and the policy 
was revived when the encumbrance was discharged. The question of 
Thornton’s agency and the exceptions to the instructiors relating to it 
need not be considered. It would have been erroneous to grant the de- 
fendant’s motion for nonsuit. 

No error. 
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ELIJAH DANCY vy. ATLANTIC COAST LINE RAILROAD COMPANY. 
(Filed 8 March, 1938.) 


Railroads D b—Evidence held sufficient to overrule nonsuit in action 
for damages resulting from collision at crossing. 

Kvidence tending to show that defendant’s train approached a crossing 
within a city’s limits at an excessive rate of speed through a heavy fog 
without giving warning by bell or whistle, and struck plaintiff’s truck, that 
plaintiff stopped his truck before attempting to cross, but failed to see 
or hear the approach of the train, is held sufficient to overrule defendant’s 
motion as of nonsuit, there being no evidence that plaintiff could not have 
heard warning signals by bell or whistle had such been given. 


Appear by plaintiff from Daniels, J., at November Term, 1932, of 
EDGECOMBE. Reversed. 

This is an aetion to recover damages for personal injuries suffered 
by plaintiff when the motor truck which he was driving was struck by 
defendant’s train at a railroad crossing within the corporate limits of 
the city of Rocky Mount. 

The allegations in the complaimt that plaintiff was injured by the 
negligence of the defendant are denied in the answer. The defendant in 
its answer alleged that plaintiff by his own neghgence contributed to his 
injuries, and for that reason is not entitled to recover in this action. 

From judgment dismissing the action at the close of the evidence 
offered by the plaintiff, the plaintiff appealed to the Supreme Court. 


Geo, M. Fountain and UC. H. Leggett for plaintef. 
Thos. W, Davis, Gilliam & Bond and Spruill & Spruill for defendant. 


Connor, J. The evidence offered by the plaintiff at the trial of this 
action tended to show that defendant’s train approached the crossing at 
a spced of forty to fifty miles per hour, through a heavy fog, without 
giving warning of its approach by ringing the bell or blowing the whistle 
on the engine, or otherwise; it also tended to show that plaintiff stopped 
the truek which he was driving at a distance of twelve or fifteen feet 
trom the defendant’s tracks, and looked and listened for an approaching 
train. He neither heard nor saw a train, and thereupon drove his truck 
on the crossing. Defendant’s train appeared suddenly out of the tog and 
struck plaintiff’s truck, before he had driven off the crossing. There was 
evidence tending to show that because of the fog plaintiff could not see 
for more than one hundred to one hundred and fifty yards in the 
direction from which the train was approaching the crossing. There was 
no evidence tending to show that plaintiff could not have heard the 
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ringing of a bell or the blowing of a whistle. Plaintiff did not drive 

on the crossing until he had assured himself by the exercise of his 

senses of sight and hearing that no train was approaching the crossing, 
There was error in the judgment dismissing the action as of nonsuit. 

Butner v. &. f., 199 N. C., 695, 155 S. E., 601. The judgment must be 
Reversed. 


STATE vy. ANDREW CARTER. 
(Filed 8 March, 1933.) 


Homicide G a—Evidence in this prosecution for homicide is held in- 
sufficient to resist defendant's motion as of nonsuit. 


Ividence tending to show that deceased was in an advanced stage of 
pregnancy and was found dead lying on her bed where she had evidently 
been placed, it being impossible that she could have died in such position, 
that she was purging some at the nose and mouth and a small quantity 
of bloody fluid was oozing from her vagina, but that she was not in labor 
when she died, with medical opinion testimony that she died from a 
blow on the stomach, but that no bruises were found inside her body 
upon an autopsy, that the defendant, the deceased’s husband, had been 
indicted for assaulting the deceased on previous occasions, but that he 
did not return home on the night of her death until eleven o'clock, when 
according to his testimony, he found the door latched and went to his 
father’s house for the night and did not see his wife until the next morn- 
ing when he found her dead, and that defendant did not view his wife's 
body after it had been removed to the undertaker's establishment ts held 
insufficient to be submitted to the jury, and a nonsuit is entered by the 
Supreme Court on appeal. C. 8., 4648. 


APPEAL by defendant from Frizzelle, J., at August Term, 1932, of 
BERTIE. 

Criminal prosecution tried upon indictment charging the defendant 
with the murder of his wife, Lottie Carter. 

The record discloses: 

1. That Lottie Carter died at her home sometime during the night of 
9 August, 1932. Her body was found the next morning about 7:30 
o’clock, four to six hours after death. She was lying on the bed, partially 
covered with a sheet. Her infant child was playing on the bed beside her. 
She was in an advanced stage of pregnaucy—within about a week of 
confinement. There was blood under the pillow and on the bed. The 
deceased was purging some at the mouth and nose, and a small quantity 
of bloody fluid was oozing from her vagina. She was rot in labor, and 
her body had apparently been placed on the bed. She could not have 
died, quietly and without moving, in the position she was in. On the 
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afternoon before, the deceased had run some hogs out of the field, and 
had been warned by her father-in-law against such violent exercise. 

2. The coroner, who is a physician, testified that in his opinion, a 
blow on the stomach, above the navel, caused the death of the deceased. 
On cross-examination, he testified that an autopsy was performed and 
“no bruises found inside the body.” This was after the body had been 
embalmed. 

3. The defendant had, on two previous occasions, been indicted for 
assaulting his wife. He was away from home on the night in question. 
Returning around 11:00 o’clock and finding the door fastened with the 
button on the inside, according to his testimony, he went to his father’s 
house, about 400 yards away, and spent the night. The next morning, 
he pushed the door open, and upon seeing his wife, jumped back and 
exclaimed: “Lord, she 1s dead.” 

4. The defendant did not view his wife’s body after it had been re- 
moved to the undertaker’s establishment. 

Verdict: Guilty of murder in the second degree. 

Judgment: Imprisonment in the State’s Prison at hard labor for a 
term of not less than eight nor more than ten years. 

Defendant appeals, assigning errors. 


Attorney-General Brummilt and Assistant Attorney-General Seawell 
for the State. 
J. A. Pritchett and J. H. Matthews for defendant. 


Stacy, C. J. The evidence does no more than raise a suspicion, some- 
what strong perhaps, of a homicide and the defendant’s guilt. This is 
not enough on a prosecution for murder. S. v. Everett, 194 N. C., 442, 
140 8S. E., 22. The demurrer to the evidence will be sustained, and judg- 
ment of nonsuit entered here, C. S., 4643, on authority of the following 
eases: S. v. Church, 202 N. C., 692, 163 S. E., 874; 8. v. Johnson, 199 
N. C., 429, 154 S. E., 730; S. v. Battle, 198 N. C., 879, 151 S. E., 927; 
S. uv. Swinson, 196 N. C., 100, 144 S. E., 555; 8. 2. Montague, 195 
N. C., 20, 141 S. E., 285; 8S. «. Prince, 182 N. C., 788, 108 8. E., 330; 
S. vu. Rhodes, 111 N. C., 647, 15 S. E., 1088; 8. +. Goodson, 107 N.C, 
798,128. E., 329; S. v. Brackville, 106 N. C., 701, 11 S. E., 284; S. v. 
Massey, 86 N. C., 660; S. v. Vinson, 638 N. C., 335. 

The failure of the defendant to view his wife’s body at the under- 
taker’s establishment was no stronger circumstance than the failure of 
the defendant in S. 7. Birkman, 198 N. C., 545, 152 8. E., 630, to 
provide suitable burial clothes and a casket for lis wife’s funeral. 

Reversed. 
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O. D. HINNAN'T vy. AMERICAN FIRE AND MARINE INSURANCE 
COMPANY ET AL. 


(Filed 8 Mareh, 1933.) 


Appeal and Error F e—Motion for certiorari must. be supported by tran- 
script of record and appellee must be given notice of motion. 


In order to support a motion for certiorari it is requived that appellant 
file transcript of the record proper and give appellee notice of the motion, 
and appellee's transcript of record filed on motion to docket and dismiss 
annot avail the appellant on his motion for certiorari. Rules 17 and 534. 


Motion by American Fire and Marine Insurance Company to docket 
and dismiss plaintiff’s appeal. 

The case was tried September-October Term, 1932, Johnston Supcrior 
Court, and nonsuited at the close of plaintiff’s evidence. Appeal duly 
noted. Upon failure of plaintiff to bring up aud file transcript of record 
as required by the rules, the American Fire and Marine Insurance 
Company filed certificate from the clerk and moved to docket and dis- 
miss the appeal under Rule 17. In answer to this motior, the respondent 
asked for certiorari to bring up the appeal. The appeal was ordered 
docketed and certiorar? allowed. Movant requests that order of certiorari 
be withdrawn; first, because issued without notice auc. before movant 
could be heard; second, because appeal had been abandoned; and. third. 
for the reason that no record proper had been filed upon which said 
application could be made. 


il. J. Fletcher for movant. 
W. 2. Aycock and £. J. Wellons for respondent. 


Stacy, C. J. Filing transcript of record proper as basis for cerfiorar: 
is required to acquaint the Court with knowledge of the pendency of the 
action, that notice of appeal was duly given, and that the same has not 
been abandoned. Pettman v. Kimberly, 92 N. C., 562; 8. v. Freeman, 
114. N. C., 872, 19 S. E., 630; Baker v. Hare, 192 N. C., 788, 136 S. E., 
113; Brock v. Luis, 1938 N. C., 540, 1387 S. E., 585. Entries of appeal 
need not appear in habeas corpus proceedings. In re Croom, 175 N. C., 
455,95 8. E., 903. 

The certiorart was improvidently granted. Rule 84. Notice is re- 
quired as well as filing transcript of record proper. It appears that 
plaintiff had abandoned his appeal and was apparently. relying upon a 
subsequent order of the judge, until the present motion to docket and 
dismiss the appeal was filed in this Court. 


re 
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The transcript of record filed by movant on its appeal will not enure 
to the benefit of respondent, because the two appeals are not from the 
same judgment. The respondent gave notice of appeal from the judg- 
ment of nonsuit. The movant appealed from the order entered sixty 
days thereafter. 

The motion to docket and dismiss plaintiff’s appeal is well founded. 
Respoudent’s rights, if any he now have, may arise in subsequent 
proceedings. 

Motion allowed. 


O. D. HINNANT y, AMERICAN FIRE AND MARINE INSURANCE 
COMPANY ET AL. 
(Filed 8 March, 1988.) 
New Trial C c— 
The trial court is without authority to vacate a judgment of nonsuit 
and grant a new trial after adjournment of the term at which the case 


was tried except by consent. In this case such order was entered by the 
trial court when called upon to settle the case on appeal. 


AppEaAL by defendant, American Fire and Marine Insurance Com- 
pany, from Grady, J., at Chambers in Smithfield, 10 December, 1932. 
From JOHNSTON, 

Civil action to recover on insurance policy, tried at the September- 
October Term, 1932, Johnston Superior Court, which resulted in judg- 
ment of nonsuit, and from which plaintiff gave notice of appeal. Plain- 
tiff’s statement of case on appeal and defendant’s counter-case were both 
filed in apt time, and duly sent to the judge for settlement. The fol- 
lowing order was entered 10 December, 1932: 

“This cause coming on to be heard at Smithfield, N. C., for the pur- 
pose of settlng the case on appeal, and this court having carefully con- 
sidered the counter-case as made out by the defendants, and the court 
being of the opinion, upon said counter-case, and the case as made up 
and served by the plaintiff, that a new trial should be ordered, and that 
it 1s useless to put the parties to the expense of an appeal; now, upon 
the facts admitted in the two ‘cases’ as made up by the parties, and also 
in the diseretion of the court, it is ordered that the verdict and judgment 
entered in this cause at the September-October Term, 1932, be and the 
same is set aside, and a new trial ordered upon the same or some other 
proper issues. 

This 10 December, 1932. Henry A. Grapy, Judge Presiding.” 


From this order the defendant, American Fire and Marine Insurance 
Company, appeals, assigning error. 


308 IN THE SUPREME COURT. [204 
ROLLINS v. ROGERS. 


A. J. Fletcher for defendant, American Fire and Marine Insurance 
Company. 


Stacy, C. J. Laudable as his purpose inay have been, the learned 
judge was without authority to vacate the judgment of nonsuit and 
grant a new trial after adjournment of the term at which the case was 
tried, except by consent. Acceptance Corp. v. Jones, 203 N. C., 5238; 
Bisanar v. Suttlemyre, 1938 N. C., 711, 188 8. E., 1; Dunn v. Taylor, 
187 N. C., 385, 121 S. E., 659. 

The order, therefore, from which the defendant appeals, will be 
stricken out. 

Error. 


Ii. M. ROLLINS v. 8. B. ROGERS ET AL, COMMISSIONERS, 
(Filed 8 March, 1933.) 


Mandamus A b: Schools D f—Mandamus to compel payment of addi- 
tional salary to county school superintendent held error in this case. 


Mandamus will lie only to compel performance of a legal duty by a 
party having a clear legal right to demand performance, and the writ 
is erroneously granted on petition of a county superintendent to compel 
the levy of taxes for the payment of an additional salary to him as 
superintendent of a special-charter school district where the matter is in 
dispute between the board of county commissioners and the county board 
of education, and the boards have not had a joint meeting nor the clerk 
of the Superior Court called upon to arbitrate the matter. 8 C. 8., 5608. 


AppreaL by defendants from JZarris, J., at October Term, 1932, of 
VANCE. 

Application for writ of mandamus, heard upon demurrer. 

Plaintiff is superintendent of public instruction for Vance County. 
He alleges that he was also elected superintendent of the schools of 
Henderson Township, special-charter district, for a term beginning 1 
July, 1932, and ending 30 June, 1933, at a salary of $600 in addition 
to his salary as county superintendent. When the sck.ool budgets were 
prescnted to the defendant board of county commissioners, they declined 
to approve the item of $600, here in dispute, on the ground that the 
county was already paying the plaintiff for his full time. 

There was no joint meeting of the county board of education and the 
board of county commissioners in an effort to adjust the difference be- 
tween them, nor was the clerk of the Superior Court called upon to 
arbitrate the matter as provided by 3 C. S., 5608. 

Plaintiff’s application for mandamus to compel the defendants to 
levy sufficient tax to cover the salary item in dispute was allowed, from 
which ruling the defendants appeal. 
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J. HH, Bridgers and Jasper B. Hicks for plaintiff. 
A.A. Bunn and Kittrell & Kittrell for defendants, 


Sracy, C. J. Mandamus is available against a board of county com- 
missioners only to compel the board to do something which it is its duty 
to do without it. The writ confers no new authority. The party secking 
it must have a clear legal right to demand it, and the board must be 
under a legal obligation to perform the act sought to be enforced. Neither 
of these prerequisites has been shown in the instant case. Powers v. 
Asheville, 203 N. C., 2, 164 8. E., 824; Person v. Doughton, 186 N. C., 
723, 1208. E., 481. The writ was improvidently granted. 

Reversed. 


RAYMOND MAXWELL anp HAROLD MAXWELL, CopsarTNERS, TRADING AS 
MAXWELL COMPANY, v. THE PROCTOR AND GAMBLE DISTRIB- 
UTING COMPANY, A CORPORATION, AND THE EASTERN BANK AND 
TRUST COMPANY, A BANKING CORPORATION, 


(Filed S March, 1938.) 


1. Principal and Agent A a—Fact of agency held sufficiently proven 
aliunde acts and declarations of agents. 


Ividence that defendant transacted business with plaintiffs for a long 
period of time in accordance with the terms of a contract alleged by plain- 
tiffs to have been executed for defendant by its duly authorized agents, 
is sufficient to show ratification by plaintiff and constitute evidence of 
agency aliunde the acts and declarations of the alleged agents sufficient 
to render evidence of their acts and declarations competent, and the 
direct and circumstantial evidence of agency in this case together with the 
fact that the alleged agents were present in court and did not deny 
plaintiffs’ testimony as to their acts and declarations is held sufficient to be 
submitted to the jury. 


2. Same— 
The manner and time in which the evidence aliunde as to agency may 
be introduced is largely in the discretion of the trial court, 
3. Principal and Agent C f— 
The unauthorized acts of an agent must be ratified in whole or re- 
jected in whole. 
4. Evidence D f— 


The fact that witnesses made inconsistent statements does not render 
their testimony incompetent, but affects only their credibility, which is 
for the determination of the jury. 
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5. Damages F b—Measure of damages for breach of contract will be 
determined as of time of breach and not as of time of performance. 


The measure of damages for the breach of a contract is the loss suffered 
by plaintiff at the time of the breach which was within the reasonable 
contemplation of the parties, and not the joss as of the ‘ime for perform- 
ance under its terms. 


6. Contracts E d—lInstruction relating to waiver of breach by plaintiff 
held without error. 

The charge of the court in this action for breach of contract in respect 
to waiver of breach by plaintiffs by placing another shipping order with 
defendant is held correct, considering the charge as a whole, and the jury's 
verdict that such action did not constitute a waiver is upheld, there 
being evidence that the order was placed only for the purpose of obtain- 
ing service on defendant by attachment. 

7. Trial E e— 


Where in an action for breach of contract the defendant desires more 
specific instructions as to the measure of damages he should aptly tender 
a request therefor. 


AprraL by defendant, the Proctor and Gamble Distributing Company, 
a corporation, from Frizzelle, J., and a jury, at October Term, 1932, of 
Craven. No error. 

The allegations of the complaint and the evidence on the part of 
plaintiff were to the effect: That on or about 28 February, 1929, plain- 
tiffs made a contract with defendant, a Delaware corporation, through 
certain of its agents, whereby the plaintiff became the sole representative 
and distributor of the defendant’s soap products in certain territory 
comprising five counties (Craven, Onslow, Jones, Pamlico and Carteret) 
in North Carolina. The said contract contained certain conditions and 
agreements, among which were: That the defendant contracted and 
agreed that plaintiffs should be the sole representatives or distributors 
of its goods in said territory; that defendant would not sell its products 
to local or retail trade except for the account of plaintiffs, all of such 
orders or sales to be filled from the warehouse of plainti-ts; that defend- 
ant would furnish a local salesman to work and contact the retail trade 
in said territory, making sales for the account of plaintiffs and ship- 
ments to be made from plaintiffs’ warehouse in New Bern; that the 
defendant would protect plaintiffs on all declines in prices of said goods 
so that the margin of profit provided in the contract might be available 
to plaintiffs on all retail sales between the wholesale prices and retail 
prices; that the contract should extend for an indefinite period of time 
and so long as the contractual relations were satisfactory, and in the 
event it should be desired to discontinue the contract, that proper notice 
would be given plaintiffs by the defendant and that the defendant would 
relieve plaintiffs of all goods on hand or give shipping orders for such 
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goods at the time of the termination of the contract. The relations in 
said contract extended for more than one year, that is, February, 1929, 
to April, 1930, with full compliance of all the terms and conditions on 
the part of both the plaintiffs and defendant. In April, 1930, the 
defendant, without notice, breached its contract with plaintiffs and 
began soliciting local trade and retail merchants and making sales and 
delivery of its soap products from its own warehouse in direct competi- 
tion with plaintiffs, and by selling its goods at a retail price for less 
than the wholesale price which they had required the plaintiffs to pay 
for said goods then in the warehouse of plaintiffs, and that upon the 
discovery by the plaintiffs of that fact, they immediately requested 
that the defendant relieve them of the stock of goods then on hand in 
the warehouse of plaintiffs of the total value of over $6,256.66, which 
the defendant failed and refused to do, thus forcing the plaintiffs to 
dispose of said stock of goods on a competitive basis which the de- 
fendant was offering to the other trade in the territory and causing them 
to suffer great loss and damage in the sum of $3,132.83. The answer 
of the defendant denied the alleged contract and the alleged breach. 
The testimony of plaintiff, Raymond Maxwell, was to the effect that 
for several months prior to the contract McKenzie “had been selling 
Proctor and Gamble goods to local merchants about over the territory. 
And about the 10th or 12th of February, 1929, he came in and 
sald his wholesale distributor in New Bern was going out of business 
or had gone out of business; he said that they had been handling all 
of his wholesale orders for him and that he had to get a wholesale 
distributor in New Bern to take care of this territory, and they couldn’t 
take care of the territory satisfactorily any other way, and that he 
wanted us to buy their goods in carload lots and take care of the orders 
for the retail trade on their regular list prices. . . . He said that 
his company would never go direct to the retail trade any more, that 
they had decided that the proper way to distribute their goods was 
through wholesale merchants who bought in carload lots and that if we 
would buy their goods in carload lots that they would guarantee to move 
every case of their goods that we purchased at their regular list price 
and that at any time that we had their goods in our stock and there 
should come a decline in the prices of their goods that the goods would 
be reported and that the company would issue credit memorandum for 
the amount of their decline. . . . McKenzie brought with him Klett- 
uer and introduced him as Proctor and Gamble’s representative. We 
discussed the profits that we would have with Mr. McKenzie and Mr. 
Klettner at that time. . . . It was understood at that time, if the 
terms of the contract were changed as to terminating the contract with 
us, they guaranteed to move every case we bought at their regular list 
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price; after we had this agreement with Mr. Klettner and Mr. McKenzie 
we bought a carload of their goods, or gave them specifications for a 
carload of their goods on this occasion that we are talking about. 

The shipment was billed from Proctor and Gamble Distributing Coi- 
pany. . . . The date of the invoice is 28 February, the invoice and 
bill showing $2,508.97, 1s marked paid. . . . After we received 
the shipment, the first carload shipment, we received a communication 
from the Proctor and Gamble Company of Atlanta, through the mail, 
which was an itemized invoice for the order given to Klettner and 
McKenzie. Also a letter of 20 May, 1929, from the Proctor and Gamble 
Distributing Company, Atlanta, Ga., addressed “To all Distributors: 
Crisco Merchandising Allowance.” Among other “puffing” statemeuts 
is the following: “We believe the present time is an opportune one for 
your men to get extra heavy volume on Crisco and we trust you will 
do everything possible to take advantage of this offer while it is in 
effect. We feel sure your trade will do well to buy freely—advertise 
and push it to the consuming trade, in order to develop a greater busi- 
ness on this outstanding product—Crisco.” 

Within about fourteen months period of the alleged contract, before 
the alleged breach, plaintiffs ordered about eight cars of soap and soap 
products from defendant. The total invoice of the cars purchased from 
defendant during the period of the alleged contract amounted to $24,230, 
and when the alleged breach took place plaintiffs’ stock on hand amounted 
to $6,256.66. The relationship continued from February, 1929, to April, 
1930. 

The witness, Raymond Maxwell, further testified: “Q. Then during 
that time what did Proctor and Gamble do in connection with handling 
the goods in your warehouse and having you to sell and the gener: al 
distributing? A. Why, he was complying with the terms of our agree- 
ment by turning his orden over to us to be filled from our stock. Mr. 
McKenzie was the salesman here filling the orders through our stock, 
turning the orders over to -us to be filled by us. . . . We figured 
our average profit, and it was running about seven per cent over and 
above the cost of the goods. . . . <About 16 April, 1980, Mr. Mc- 
Kenzie called on us and informed us that he had instructions from his 
company to pool a car of their products to our retail customers. : 
Q. What does he mean by pooling a car? iA. Sell a car of their es 
direct to the retail dealers of the territory that we covered and on which 
we had an agreement. . . . Upon receipt of this information we 
talked about it for some time and told Mr. McKenzie that they were 
breaking their agreement with us. . . . At the time Mr. McKenzie 
informed us that he was going to sell our retail trade in our territory 
direct; then we told him we wanted him to move our stock, and he said 
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he would have to take that up with the company; he said he would do 
what he could about it, but he would rather we would take it up direct, 
so we wired the company direct; we called him down to the office 
that night of 16 April and prepared a wire to the company which he 
read and which he agreed was correct.” 

The telegram to defendant at Atlanta, Ga., charging a violation of 
contract stated “As the terms of this agreement have been violated 
please give us disposition this stock immediately.” After sending the 
telegram Mr. Stone, of the Atlanta office, called plaintiffs over long- 
distance phone. A letter of 21 April, 1930, in consequence of interview 
with Stone was sent to defendant “Atten: Mr. Stone,” and read: 
“Complying with your request in conversation with the writer on the 
telephone today, we beg to advise that our present stock of your goods 
is as follows: (setting same forth). We will thank you to give us 
disposition of this stock in accordance with our wire of the 16th to your 
Mr. S. R. Kane.” 

Again plaintiffs wrote a letter, 2 May, 1930: “In response to your 
request on telephone on the 21st (April) we immediately sent you an 
itemized hst of your products by letter on that date, and to date we 
have not received disposition of the car of your products which your 
representative sold the retailers of this city. You promised the writer 
that you would fill these orders promptly out of our stock, and we will 
thank you to let us have disposition at once.” 

Plaintiff further testified: “The Proctor and Gamble Company pro- 
tected us on every decline in price of their goods during the time that 
we continued under their contract arrangement. . . . Q. What in- 
formation did you have, if any, relative to the decline of the Proctor 
und Gamble goods from the time that they breached the contract until 
the present time? iA. Proctor and Gamble’s price hst.” 

Plaintiffs offered in evidence price hst of defendants, dated 1 July, 
1930: “This price list supersedes all previous lists.” Plaintiffs also 
offered in evidence, another price list published by Proctor and Gamble 
Distributing Company: “This price list supersedes all previous lists. 

Orders should be given to our salesmen or be mailed or tele- 
phoned direct to the Proctor and Gamble Distributing Company. 
Prices subject to change without notice. . . 

Plaintiff, Raymond Maxwell, further iecrned: “Q. Mr. Maxwell how 
did vou get the price lst from the Proctor and Gamble Distributing 
Company after the breach by them? .A. Proctor and Gamble Distrib- 
uting Company guit sending us a price lst, and so in disposing of those 
voods we had on hand, which we were bending every effort to get rid of, 
we would find out that the price of goods had declined, and we would 
get the Proctor and Gamble price list. The price list introduced here in 
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evidence were Proctor and Gamble’s price lists; we could get these lists 
from time to time; we had to meet the competitive prices of Proctor and 
Gamble to dispose of these goods; we met the prices of Proctor and 
Gamble and sometimes sold them lower than that to get rid of them; 
we made every effort to dispose of the goods to our customers since the 
company would not relieve us of them; we still have some goods on 
hand; we have been working over these goods since 16 April, 1930; this 
is October, about thirty months or two and a half years; we ascertain the 
loss from the sale of goods from our warehouse meeting the prices of the 
Proctor and Gamble price list. . . . I was furnished a price lst 
regularly by Proctor and Gamble between February, 1929, and April, 
1930. . . . While he (Mr. McKenzie) was working under this con- 
tract and agreement he came in every week practically; our stockman 
took the stock. Mr. McKenzie didn’t take it; I don’t know that Mr. 
McKenzie knew where we kept our stock; in April he came in and 
told me he was going to pool a car and thereupon I called upon Proctor 
and Gamble to give me shipping orders for my 1,300 cases; this was 
on 16 April, 19380; that is what I allege to be a breach of the contract; 
when they broke the contract and went direct to the -ctail trade, we 
asked them to relieve us of our stock; the pooling of the car was a 
breach of the contract; I don’t know when they pooled the car, but 
he told me on 16 April, 1930, that he was pooling it. At that time I 
declared the contract breached and declared a cancellaticn and sent that 
telegram on 16 April. . . . Q. Were those the two men you made 
your contract with? A. Yes, sir. Q. Now, Mr. Guion asked you whether 
the 205 cases ordered by you at that time were in a pooled order. 
Now state why you ordered the goods at that time from Mr. McKenzie 
in a pooled car shipment? “A. Why, we ordered those goods because We 
couldn’t find anything in this State belonging to Proctor and Gamble 
which we could attach to protect us against the loss we had sustained, 
iherefore, 1t was necessary to get some goods to attach and, therefore, 
we ordered the goods bill of lading, sight draft attached and, therefore, 
we ordered these goods. Q. That was the only way you could get juris- 
diction? A. Absolutely. . . . Proctor and Gamble were a nonresi- 
dent corporation. . . . We bought and paid for approximately 
$24,230 worth of their goods between February, 1929, and April, 1930; 
we had just a small quantity of the shipment of June, 1928, when we 
made the contract; we couldn’t have sold $6,256.66 worth of goods at 
the time this contract was breached if we could have put it up and 
sold it in a lump sum; couldn’t have sold it for very much.” 

Harold Maxwell corroborated Raymond Maxwell’s testimony, and 
testified, in part: “Q. What, if anything, did he (Klettner) say that he 
would do about any goods that was on his hands? A. And that he would 


Ca SPRING TERM, 1933. 315 
MAXWELL v. DISTRIBUTING Co, 


guarantee to move every case of stuff that we bought on a profit to 
Maxwell and Company. Q. Now, in accordance with that conversation, 
was an order placed with Mr. McKenzie? A. Yes, sir, we gave Mr. 
Klettner and Mr. McKenzie an order that night. Court: That was the 
night of 20 February; 20 February, I believe was the date. Q. February 
of what year? A. 1929. Court: Is that the time that you gentlemen say 
the contract was made? .\. That’s the day the contract was really made, 
judge, They talked about the car way before that, but that had nothing 
to do with this contract. . . . And he (Mckenzie) met us there at 
eht oclack and we sent this telegram that was brought in court here 
raday; after rhat Atv. Ravmond Maxwell talked to Myr. Stone, in Atlanta, 
ae after that we weete a letter dated 21 Asrilbte Prottor and Gamble 


“hh 


ae . the damage sustained by Maxwell Coempauy py veeson of the 


hreach of this eontreet. a failure to remove ‘ese goods off ous hands 
ves heured at nae £65 pesides the other Utires we ear’t figure; the 
trouble we nad bad betcre was years ago. . . . Q. Now, Mr. May- 


well, vou ‘ell ne Honor and the yury what wes the fae. reasonable 
market value of those goods left on the hardy of Mr. Maxwell at the 
time of the breaen, in the place and in the condition they were lett on 
his hands? A. If they were put up in bulk and sold they wouldn’t have 
brought three thousand dollars. Q. Is that in your opinion a fair 
market value of the goods in the coudition they were left in vour hands? 
A. $3,000 bulk, ves, sir.” 

Raymond Maxwell, recalled, testified: “Q. Will von tell lis Honor 
and the jury what the fair inarket price of those goods, seld in bulk, 
was, sold on this market if you had to get rid of them at that time? 
A. It would be $3,132.83. I didn’t know of anybody buying it that 
way then; ID think 1f you put these goods on the market here at that 
time it would not bring more than half price; this is based on if put 
up and sold as a whole here. . . . I never knew a general store to 
buy retail here; the business here since 1929, has been a decrease in the 
value and volume of the commodities sold.” 

The issues submitted to the jury and their answers thereto, were as 
follows: 

“1. Did the plaintiffs and the defendant contract, as alleged in the 
complaint? Answer: Yes. 

2, Did the defendant breach the contract, as alleged in the com- 
plaint, during April, 1930? Answer: Yes. 

3. Did plaintiff waive breach of contract as alleged in answer? An- 
swer: No. 

4, What damages, if any, has plaintiff sustained by reason of the 
breach of the contract, as alleged in the complaint? Answer: $2,000.” 


316 IN THE SUPREME COURT. | 204 
MAXWELL v, DISTRIBUTING Co. 


The defendant made numerous exceptions aud assignments of error 
and appealed to the Supreme Court. The necessary assignments of 
error to determine the controversy will be set forth in the opinion. 


WH. Lee and Moore & Dunn for plaintitts. 
Dinsmore, Shohl & Sawyer and W. B. RB. Guion for defendant, 


Crarkson, J. The defendant introduced no evidence and at the close 
of plaintiffs’ evidence made a motion for judgment as in case of nonsuit, 
C.S8., 567. The court overruled the motion and in this we ean see no 
error. 

The defendant contends that “The termination of this motion must 
depend upon the competency of plaintiffs’ evidence to establish (a) 
contract; and (b) its breach.” Defendant also contends: “That there 
was no competent evidence offered of the contract. The whole evidence 
offered by the plaintiffs is to the acts and declarations of the alleged 
agent, without proof aliunde of agency.” 

We think from the direct and cireumstautial evidence introduced by 
plaintiffs that it was sufficient to show that Mr. Klettner and Mr. Me- 
Kenzie made the contract with the plaintiffs, as is alleged by them, 
on behalf of defendant corporation, and that the defendant breached it. 
That the defendant at its Atlanta branch carried out al. the terms and 
agreements made with plaintiffs by Klettner and McKenzie, and there 
was evidence of ratification. The ear-marks of agency, ratification, 
breach, ete., are set forth in the above evidence of plaintiffs. 

It was in evidence that MeKenzie and Klettner, whom plaintitts eon- 
tended they made the coutract with, were in the courtroom at the trial 
of this action. “Q. Were those the two men vou made your contract 
with? Answer: Yes, sir.” 

This is a civil action. These men did not go on the stand and deny 
us to what plaintiffs testified was the contract made by them on behalf 
of the defendant company. There was evidence introduced later to show 
the agency aliunde. 

In Walker v. Walker, 201 N. C., at p. 184, we find: “Whether the 
charge was true or not, the falsity of it was peculiarly within the de- 
fendant’s knowledge. The fact that she did not refute the damaging 
eharge made by plaintiff, it may be that this was a silent admission of 
the charge made against her. In Hudson v. Jordan, 108 N. C., at p. 
13, the party’s failure to testify was regarded as a ‘pregnant cireum- 
stanee” Powell v, Strickland, 163 N. C., at p. 402; In re Hinton, 180 
XN. Cycat pe 218 Fire Will oF Beale; 202 NC. O23). 

The manner and time in which the evidence a/nide as ta agency 
may be introduced, is largely in the diseretion of the eourt below. 
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Tn N. C. Handbook of Evidence (Lockhart), 2d ed., see. 154, at pp. 
187-8, citing numerous authorities, is the following: “Admissions by 
agents, made while doing acts within the scope of the agency, and re- 
lating to the business in hand, are admissible against the principal, but 
such admissions are not admissible to prove the ageney; the ageney must 
be shown aliunde before the agent’s admissions will be reeeived. It 
secms that the judge in his diseretion might allow the admissions to be 
introduced conditionally before the agency was proved, the party itro- 
ducing the admissions promising to prove the agency afterwards, and 
it being understood that unless the agency were proved, the admissions 
would be stricken out. But admissions by an agent, made subsequent 
to the completion of the transaction to which thev relate, are not ad- 
missible against the principal, even though the agent continued to act for 
the same principal in other matters. The declarations and admissions 
of the agents of corporations are governed by the same principles which 
apply to the agents of individuals.” Buchner v. C. £. 1. Corp., 198 
N.C. at p. 699; Credit Co. v. Greenhill, 201 N. C., at p. 612. 

In Acceptance Corp, v. Fletcher, 202 N. C., at p. 172, 1s the following: 
“Tn these eases it is held that where there is evidence tending to show 
that an alleged agent has repeatedly collected money upon debts owed 
to the alleged principal, and the alleged principal has received the money 
collected by the alleged agent, and applied the same as payments on his 
debts, the inference is permissible that an agreement to that effect has 
been made by and between them, and that the evidence is sufficient to 
make out a prima facie case of agency.” Bobbitt v. Land Co., 191 N.C., 
at p. 328; Atkinson v. Harvester Co., 191 N. C., 291; Sears, Roebuck & 
Co, v. Banking Co., 191 N. C., at p. 505; Bank v. Skiut, 198 N. C., 
589; Buchanan v. Carolina Stores, Inc., 200 N. C., 792. 

In Bobbitt v. Land Co., supra, at p. 828, is the following: “Joke, J., 
in Powell v. Lumber Co., 168 N. C., p. 635, speaking to the question, 
savs: “A general agent is said to be one who 1s authorized to act for huis 
principal in all matters concerning a particular business or employment 
of a particular nature. Tiffany on Agency, p. 191. And it is the 
recognized rule that such an agent may usually bind his principal as 
to all acts within the scope of his agency, including not only the 
authority actually conferred, but such as is usually ‘confided to an 
agent employed to transact the business which is given him to do,’ 
and it is held that, as to third persons, this real and apparent authority 
is one and the same, and may not be restricted by special or private 
instructions of the principal unless the limitations sought to be placed 
upon it are known to such persons or the act or power in question is of 
such an unusual character as to put a man of reasonable business 
prudence upon inquiry as to the existence of the particular authority 
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claimed (citing authorities). The power of an agent, then, to bind his 
principal may inelude not only the authority actually conferred, but the 
authority implied as usual and necessary to the proper performance of 
the work intrusted to him, and it may be further extended by reason of 
acts Indicating authority which the principal has approved or know- 
ingly, or, at times, even negligently permitted the ageit to do in the 
course of his employment,” citing authorities. 

In Parks v. Trust Co,, 195 N. C., at pp. £55 and £456: “Speaking to 
the subject in Waggoner rv. Publishing Co., 190 N. C., 829, 130 8. E., 
609, it was said: ‘The defendant will not be permitted to repudiate 
the aet of its agent as being beyond the scope of his authority, and 
ut the same time accept the benefits arising from what he has done 
while acting in its behalf. Starkweather v. Gravely, 187 N. C., 526. It 
is a rule too well established to admit of debate that if a principal, with 
full knowledge of the material facts, takes and retains the benefits of an 
unauthorized act of his agent, he thereby ratifies such act, and with the 
benefits he must necessarily accept the burdens incident thereto or 
which naturally result therefrom. The substance of ratification is 
ecoufirmation after conduct. 2 C. J., 467. It is also a settled principle 
of ratification that the principal must ratify the whole of lis agent’s 
unauthorized act or not at all. He cannot accept its benefits and repu- 
diate its burdens. Bank v. Justice, 157 N.C., p. 8752” Lawson v. Bank, 
203 N. C., 368. 

In regard to the question of the discrepancies in the plaintiffs’ testi- 
mony in regard to damage, this was a matter for the Jury to determine. 

Tu Collett v. R. RB. 198 N. C., at p. 762, citing numerous authorities, 
speaking to the subject, it is said: “Indeed, it cannot be denied that 
there are inconsistencies, if not direct conflicts, in the testimony ot 
one or two witnesses introduced by the plaintiff. But while these ap- 
parent inconsistencies may have affected the credibility of the witness 
they would not have justified the withdrawal of their testimony from 
the juve. This principle is maintained in a number of our cases.” 

On the measure of damages, the court below charged the jury: “The 
court instructs you that the rule for the assessment of damages in a case 
like this is the difference between the contract price and the fair market 
value of the goods at the time of the alleged breach. . . . Our court 
has said in a number of cases, and | am quoting now, gentlemen, from 
a case in 196 N. C., McCall v. Lumber Company (at p. 603): ‘That 
where the contract,’ as in this case, ‘is broken before the arrival of the 
time for full performance and the opposite party elects to consider it in 
that light, the market price on that day of the breach is to govern in 
the assessment of the damage. The damages are to be settled and ascer- 
tained according to the existing state of the market at the time the cause 
of action arose, and not at the time fixed for the full performance.’ ” 
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In onger v. Lutterloh, 195 N. C., at p. 279, citing numerous au- 
thorities, it is said: “The rule is too firmly embedded in our juris- 
prudence to need repeating, that ordinarily the amount of loss which a 
party to a contract would naturally and probably suffer from its non- 
performance, and which was reasonably within the minds of the parties 
at the time of its making, including such special damages as may be said 
to arise directly from circumstances existent to the knowledge of the 
parties, and with reference to which the contract was made, is the meas- 
ure of damages for the breach of said contract. Causey v. Daris, 185 
N.C., 155, 116 S. E., 401. Such was the rule laid down in the celebrated 
ease of Hadley v. Baxendale, 9 Exch., 341, and this case has been con- 
sistently followed by us.” 

The defendant tendered the third issue as set out in the reeord, and 
the court submitted this as follows: “Did the plaintiffs waive breach 
of contract as alleged in answer?” This was premised on the evidence of 
the “pooling car” shipment. We see no error in the charge of the court 
below on this aspect. The defendant in its prayers for instructions sub- 
mitted no prayer in regard to the measure of damage. If it desired more 
specific instructions, 1t is well settled that a prayer on this aspect should 
have been requested. 

The defendant strenuously contends in many of its exceptions and 
assignments of error as to the charge, that the court below failed to 
declare and explain the law arising on the facts, With no evidence intro- 
duced by the defendant and only two witnesses for the plaintiffs, the 
court’s charge comprised 21 pages, as shown by the record. It is 
complete as to the law on every aspect and carefully prepared, it did 
not impinge on C.S., 564. It gave the contentions of both sides. 

In Davis v. Long, 189 N. C., at p. 137, we find: “In Simmony v. 
Davenport, 140 N. C., p. £10, Walker, J., said: ‘In the absence of any 
such request, we cannot say that it was reversible error for the court 
to have charged in the general terms employed by it, especially in a case 
like this one, which involves so little complication that a jury could not 
well have misunderstood the legal aspect of the matter. If a party de- 
sires fuller or more specific instructions, he must ask for them and not 
wait until the verdict has gone against him and then, for the first time, 
complain of the charge,” citing authorities. 

The case was a simple one, both as to law and facts, and the couten- 
tions could be easily understood by the jury. It was mainly questions 
of fact for the jury to determine. Because after stating the contentions 
the court below did not then make a direct charge on that particular 
aspect, we cannot hold it prejudicial or reversible error. 

This action is typical of what is said in Foster uv, Allison Corp., 191 
N.C., at p. 172: “State courts are enforcing contracts by foreign claim- 
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Ants agaist its own citizens and corporations as it should do, but when 
the citizen has a suit against a forcign corporation or person, and it has 
no property m the State, the claim is frequently lost. If the foreign cor- 
poration or person has an agent, the ery or defense is frequently uo 
authority or u/fra vires. There should be no favorites.” In the judgment 
of the court below, we find 

No error. 


B.F. COLLINS y. VIRGINIA POWER AND ELECTRIC COMPANY. 
(Iiled S March, 1983.) 


1. Contracts A e: Electricity A a—Contract limiting Liability for negli- 
gence in furnishing electricity held void as against public policy. 

A public-service corporation maintained a primary wire charged with 
a deadly current of electricity along a highway from which secondary 
Wires led across plaintiff's premises to his warehouse, all of which 
electrical equipment was furnished and installed by and was under the 
sole control and inspection of the electric company: Held, the electric 
company’s written contract with the owner of the warehouse that it 
would not be Hable for damages which might occur on his property from 
electricity is void, such contract being against public poliey as relieving 
the electrig company of negligence in respect to its duties to properly 
install, maintain and inspect its equipment. 

2. Electricity A a: Negligence A e—Doctrine of res ipsa loquitur held 
to apply to fire originating at electric fixture. 

In an action for damages against an electric power company, evidence 
tending to show that plaintiff's warchouse caught fire at the point where 
defendant's wire was attached to the warchouse by a bracket, and that 
the wires, poles, bracket and other electrical equipment were installed and 
maintained by the power company and were under its exclusive control 
und inspection is sufficient to be submitted to the jury under the doctrine 
of res ipsa loquitur. 

3. Trial ‘dl or 

The charge to the jury will be construed as a whole, and where it is 
free from error upon such construction an exception thereto will net be 
sustained. 

4, Electricity A a— 

The charge in this case, when construed as a whole, correctly instructed 
the jury that they must find that the fire originated at defendant's elec- 
trical fixture before they could apply the doctrine of res ipsa loquitur. 


APPEAL by defendant from -Woore, Special Judge, and a jury, at 
October Speeial Term, 1982, of Hatirax. No error. 

This is an action for actionable negligence brought by plaintiff against 
defendant alleging damage. The evidence of plaintiff was to the cffeet 
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that on 2 May, 1932, he owned a warchouse, frame wooden building, the 
market value of which was $1,100, with a stock of merchandise in it, 
the market value of $400. The defendant is a public-service corporation 
furnishing electric power and hghts. Its name indicates what it 1s— 
“Power and Electric Company.” It had a primary service-current line 
on poles which carried 6,600 voltage running along State Highway No. 
40. A secondary three-wire service line transmutted or conducted the 
current from one of its primary poles, which had a transformer to a 
pole within some 30 or 40 feet of plaintiff's warehouse frame wooden 
building. .\ inetal bracket was attached to the southwest corner of the 
warehouse, about 15 feet from the ground, the bracket was not over 2 
feet from the eaves of the southwest corner of the west side. The wires, 
bracket, equipment, apphances, installation, insulation of wires, ina- 
terial, maintenance, imspection, ete., were all done and furnished by 
defendant on plaintiff’s premises. 

O. S. Dickinson, a witness for plaintiff, who had been working for 
plaintiff? about 20 years, testified in part: That on 2 May, 1932, he was 
sleeping in a room in the brick building of plaintiff, next to the ware- 
house, he was awakened—the window he looked out was about 20 feet 
from the bracket: “When [ woke up I jumped up and ran to the 
window so I could look out and see the fire. When I looked out the 
window f saw the corner of the warehouse on fire where the wires came 
to the warehouse. That was the southwest corner of the warehouse. The 
metal bracket which has been described was not over two feet from the 
eaves of the southwest corner, on the west side, right on the corner, as 
close as it could get to it, next to the store building. When I looked 
out of the window and saw the fire there was not a very large area burn- 
ing at that time. I domt think there was over three feet. It was not 
over three feet from the corner. I could see the caves just were catching 
a little. weather-boarding catching up this way and whether it was 
catching on the south side I don’t know because I could not see on that 
side, No fire whatever on the top of the building. Zhe fire was right! 
along the metal bracket. When I looked out and saw the fire burning 
around the metal bracket.” Dickinson dressed and went to the ware- 
house. “IL took my keys and opened the warehouse and got up in the 
warehouse and not a spark of fire in there, just smoke at the corner 
where the fire was coming through the crack. No fire in the inside of the 
warehouse, the fire was right on that corner where the bracket was. 

After I came from the inside of the warehouse I went to the place 

where the fire was burning. Went down to the corner of the warchouse. 

I saw the fre burning around the bracket and of course it was getting 

larger and larger. . . . .As the fire burned the wires soon fell down 

in the water. I could see it popping and blue fires. Q. When the wires 
11—204 
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fell into the water what happened to the wires? A. They were popping 
and shooting. Q. What happened to the wires as they fell into the 
water or after they fell into the water? A. They were popping and 
you could see blue blazes flying from them. . . . J would say the 
wires spultered in the water five minutes before they stopped. I didn’t 
notice particular. I don’t know that they sputtered five minutes. I 
don't think it was over that. Might have been five minutes or a little 
longer. I don’t know how the current was finally cut off of the wires. 

. albout twenty feet from the window. That was the closest 
window. That is the window I looked out of, the south window. When 
I jumped up out of bed I rushed straight to that window. They were 
standing under that window ealling me, on the side of the building. Jf 
is not over twenty-five feet from the rear window to that metal brachel, 
1 snould not think it is over twenty-five feet from the window on the 
rear to the metal bracket on the end of that warehouse. . . 2 T went 
upstairs at nine o’clock that night and went right to bed. This fire 
occurred somewhere between ten-thirty and eleven o'clock. 1 don't know 
exactly.” 

Wilham W. Johnson, a witness for plaintiff testified in part: “LI was 
in Weldon on the night of 2 May, 1932, and saw the fire at Collins’ 
warehouse. . . . When I got there the fire was on the corner of the 
warchouse about fifteen feet from the ground, burning in a circle that 
you could put your arm around. The wires went directly into the vircle 
of this fare, the wires coming from a pole went in aad vou could 
see the wires coming out to go to the brick store building, came out from 
it. The wires came from a pole, I guess to be around thirty or forty 
feet from the corner of that warehouse. They were light wires, black 
wires. . . . The fire was on the corner this was ap proximately a 
foot, the flame just touching the tip, place it projects over, I wouldn’t 
suiy a foot but the flame running up to the edge of the root. The flames 
were In about a foot of the roof and the center of the fire was a foot 
or eighteen inches down, after I saw the fire up there where the wires 
went into the center of at. . . . He unlocked the warehouse door and 
T went in the warehouse with him. . . . | had observed the fire on 
the outside. IT saw the wires fall. When they burned loose at the top 
they fell out, kinder pulled away from the building an: fell out to- 
wards, formed more or less, a straight line from the pole to the store, 
They fell to the west, away from the side of the building. They fell an 
the ground, After they fell on the ground they sputtered far probably 
a minute to two minutes. The garden hose had been turned out there 
and the ground was wet and when they hit the ground they areed 
up and burned in two, insulation burned right off of thera 2... 7 
said ivhen I got to the building there was burning up in the neighhor- 
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hood of the bracket and there was a circular area of fire that you could 
reach vour arm around like this, I could not say how much below the 
bracket was burning because I didn’t see the bracket. J could see the 
wires caming in. It was not over eight inches below the lowest wire 
that was burning but I didn’t sce any bracket at all. J would say it was 
burning a foot to fifteen inches above the bracket.” 

H. Kh. Hargrove, witness for plaintiff, testified in part: “On the mght 
of 2 May, 1932, I was in my store. I saw this fire which it is alleged 
occurred on that night. I got there somewhere between ten-thirty and 
ten forty-five. . . . Yhere was a metal bracket on the warehouse, 
with three wires connected to that metal bracket. The wires led from 
the pole on the street, thirty or thirty-five feet. Those wires were used 
to run current in the Roanoke Supply Company. Vhe fire was around 
the metal bracket on the warehouse. The center of the fire was at the 
metal bracket on the warehouse, best I could see zt. I imagine this 
metal bracket was located about a foot, might be more, from the roof. 
Might be less. When I first got there the flames had not reached the 
roof. . . . Vhe wires fell down and sputtered and arced a minute 
or two. The current was finally cut off, the wire was cut in two. I don’t 
know who cut the wire.” 

There was other evidence on the part of plaintiff corroborating the 
sbove named witnesses. The plaintiff introduced two witnesses whom 
the court below found were experts. The first, in answer to a hypo- 
thetical question, propounded by plaintiff, testified: “Q. Do you have an 
opinion as to what was the cause of the fire? A. Yes, sir. Q. What is 
that opinion? .A. It was set afire from the wires in my opinion.” The 
second, im answer to a hypothetical question, testified: “Q. Do you 
have an opliion as to what was the cause of the fire? .A. Yes, sir, I 
should say it can be caused by areing on that bracket.” 

The defendant denied negligence and introduced witnesses to the effect 
that the fire did not start as contended for by plaintiff’s witnesses at the 
bracket. but elsewhere. That the wires, bracket, etc., were properly 
installed, insulated and inspected. 

J. H. Cranwell, a witness for defendant, testified in part: “I am em- 
ployed by the Virginia Electric and Power Company, I have been with 
the company a long time, probably twenty some years, twenty-three or 
four vears. [ hve in Roanoke Rapids. [ am supposed to be service man 
with the company, meter reader, looking after service. In looking after 
service it is my duty to inspect service and see that the appliances are all 
right. That is part of my job to inspect the service and see that they 
are kept in good condition, I inspected the service into the premises of 
Mr, Collins, where the fire occurred, every month; around the 12th or 
13th of each month passed there and read the meters, always inspected 
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the service when convenient for me to do it. The last time I inspected 
that service was the 13th or 14th of April, which would be less than 
thirty days before the fire. That record was not in writing. I inspected 
the wire that came from the transformer to the corner of the building 
and from the corner to the back end of the brick store building. The 
wires were in good condition, bracket and spools and all in good 
condition.” 

The defendant introduced several experts who testified contrary to 
plaintiff’s experts. 

N. E. Cannada, an expert witness for defendant, testified in part: “1 
am an clectrieal engincer. Studied electrical engineering at school. L 
um State electrical engineer and inspector. I have charge of inspection 
of all electrical wires in the State for the protection of life and property. 
I examine the cause of electrical fires. I have heard the testimony in 
this ease. I have heard the hypothetical question read and I understand 
it. In the light of that question, in the hght of the evidence and facts 
and circumstances in evidence in this ease in my opinion if ix possible 
that the fire there could have been caused by electric current at the rack 
al the southwest corner of the wooden building that burned on Jad of 
Jay. I do not think it could have been an electric fire because it would 
have been impossible for the amount of current that it would have taken 
to heat up that rack of that size for the heat to have set fire to wood. I 
don't know and I could not answer if it would have been possible to 
have had a short circuit or are which might have caus2ad a spark or 
sputter that would have set that building on fire, IT would sav I do 
not know what material was in and around the rack. The testimony 
is it was ordinary wood. I do not think a spark or short cirewit could 
have set it on fire. An are would not set a flat piece of board on fire 
because not long enough duration to heat the wood at the temperature to 
cause a blaze. I am familiar with the up-to-date, first-class operating 
equipment in the way of wires, fuses, transformers, Insulation over wires, 
racks, spools used by clectric utility companies in the State of North 
Carolina. The equipment used by this company that is shown in evi- 
denee is first-class operating up-to-date equipment. The method of busi- 
uess of this company, so far as disclosed, is first-class operating practice 
in the State of North Carolina. (Cross-examination.) [f those wires 
were up against a wooden building that would be different. That would 
be a different thing. I am predicating my testimony on the fact that 
those wires didn’t come in contact with the wooden building.” 

Defendant set up the further defense: “That, on 16 September, 1927, 
plaintiff made and entered into a contract and agreement with detendant 
company, by the terms of which defendant company was to furnish to 
plaintiff, for the price fixed in said contract, electric service at its plant 
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or plants in South Weldon, North Carolina. . . . That, among the 
terms and conditions of the rules and regulations endorsed on the back 
of said agreement, there appear the following, to wit: 

(a) ‘1. The Virginia Electric and Power Company (hereafter called 
the company) will furnish the meter and the service appliances up to 
the nearest convenient point on the property line or building line of 
the customer necessary to connect the customer’s equipment with the 
mains of the company. The wiring, equipment and appliances from 
the customer’s property, shall, except as stated above, be furnished 
by the customer, who shall be responsible for the installation, mainte- 
nance, condition and use thereof,’ 

(b) ‘9. The electric current supplied under this contract is supplied 
by the company and purchased by the customer upon the express agree- 
ment that—the company shall not, in any event, be hable—for any loss 
or damage resulting from the presence, character, or condition of the 
wires or apphances of the customer, or for any loss or damage by reason 
of the construction, maintenance or use of the intermediate service lhe 
from the entrance upon the customer’s property to the meter,’ 

(¢) ‘18. The company assumes no obligation or lability for or on 
account of any condition on the customer’s premises or for any defects 
in the customer’s wiring or appliances, or for the inspection or repairs 
thereof.’ 

The defendant expressly pleads the terms and conditions, appearing 
on the back of said contract and agreement, and especially those sct out 
above, in bar of plaintiff’s right to recover.” 

The issues submitted to the jury and their answers thereto, were as 
follows: 

“1, Was the warehouse and property of the plaintiff burned and de- 
stroyed by the neghgence of the defendant as alleged in the complaint? 
Answer: Yes. 

2. What damage, if any, 1s plaintiff entitled to recover of the defend- 
ant? Answer: $1,200.” 

The court below rendered judgment on the verdict. The defendant 
made numerous exeeptions and assignments of error and appealed to the 
Supreme Court. The neecssary facts, material exceptions and assign- 
ments of error will be set forth in the opinion. 


Julian R. Allsbrook and Dunn & Johnson for plainttff, 
J. Justin Moore, Archibald @, Robertson, Geo. C. Green and Spruill 
& Sprucll for defendant. 


CrarKson, J. Most of defendant’s exceptions and assignments of 
error were abandoned. Rules of Practice in the Supreme Court of North 
Carolina, 200 N. C., p. 831, part of Rule 28. 
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The defendant im its brief sets forth the following questions inyolved 
for our decision: 

(1) Is the plaintiff barred of recovery by the provisions of the agree- 
ment between lim and defendant company, dated 16 September, 1927 % 
We think not. 

(2) Did the court err in submitting to the jury the question of 
whether or not the res ipsa loguitur rule apphes in this case, and in its 
instructions to the jury thereon? We think, taking the charge as a 
whole, there was no prejudicial or reversible error. 

(3) Was there error in the court’s instruction to the jury on the 
issue of damages’ On the argument it was stated by counsel for defend- 
aunt that if the court decided the other questions against defendant, 
the error which the defendant complained of would not be pressed. 

The defendant is a public-service corporation. It 1s given the extra- 
ordinary power and authority to take the private property of individuals 
or corporations, upon payment of a just compensation necessary for its 
pubhe purposes. Also certain rights over State Highways, ete. C. &., 
1705, 1706, 1695, 1696, 7525. For the benefits it assumes the burdens. 
It cannot contract against its negligence when discharging its primary 
duty to the pubhe. Any other holding would put the individual or 
corporation using aud paying for its power at the mercy of the pubhe- 
service corporation. 

In Slocumb vw. BR. BR. 165 N.C., at p. 348, the principle is well stated, 
citing numerous authorities: “It is well settled here and elsewhere that 
a comnion carrier while performing its duties to the public cannot con- 
tract against its negligence; but the public had no interest in the plant 
of the plaintiff or in the lease between him and the defendant, and the 
authorities seem to be uniform that such contracts are not against public 
policy and are enforeeable.” 

Singleton v. R, L., 2038 N. C., 462, is distinguishable from the present 
case: (Ifeadnote) “The rule that a common carrier may not contract 
agaiust ability for its negligence apphes to transactions in the per- 
formance of its duties to the public as a common carrier and not to 
transactions involving no public duty or obligation.” 

In Cooley on Torts, Vol. 3 (4th ed.), chap. 21, part sec. 494, at p. 
449, it is said: “But there may be contracts which, perhaps, puble 
pohey would forbid. This has been held to be the case with the con- 
tracts of Common carriers which assume to exempt them, not only froin 
liability for the inevitable risks attendant upon their business, but for 
risks from the negligence of themselves and their servants. [n numerous 
‘rases it has been held that they could not by any stipulation relieve 
themselves from responsibility for injuries resulting from a want of 
ordinary care. . . . (part see, 496, pp. 460-61) The cases of car- 
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riers and telegraph companies have been specifically mentioned, because 
it is chiefly in these cases that such contracts are met with. But although 
the reasons which forbid such contracts have special force in the business 
of carrying persons and goods, and of sending messages, they apply 
universally, and should be held to defeat all contracts by which a party 
undertakes to put another at the merey of his own faulty conduct.” 
6 R. C. L., sec. 132, at p. 727-8. 

The evidence in the present case is to the effect that defendant had 
placed a bracket on the warehouse, wooden frame building, run the wires 
from the primary current and had complete and sole control of the set- 
up and current. The wires, bracket, equipment, appliances, installation, 
insulation of wires, material, maintenance and inspection were all done 
and furnished by defendant on plaintiff’s premises. Defendant's witness, 
J. H. Cranwell, testified, in part: “In looking after service it 1s my 
duty to inspect service and see that the appliances are all right. That 
is part of my job to inspect the service and see that they are kept im 
good condition. I inspected the service into the premises of Mr. Collins, 
where the fire occurred, every month.” In fact, after the fire, defendant 
removed the wires. 

Under the facts and circumstances of this case, the position contended 
for by defendant cannot be sustained—the contract is against public 
policy, null and void, and of no avail as a defense to this action. wAny 
other holding would hmit and endanger the use in the homes and else- 
where of electric power; and this beneficent, modern convenience seri- 
ously handicapped, as users know practically nothing about this invisible, 
subtle and dangerous foree. MeAllister vw. Prior, 187 N.C. at p. 855-6. 

The next contention of defendant is in regard to the charge of the 
court below on the aspect of res ipsa liquitur. This Court has receutly 
written on the subject now debated, in Lynch v. Tel. & Tel. Co., ante, 
252, quoting from Jones Telegraph and Telephone Companies (2d ed.), 
part sec. 198, at p. 225: “Furthermore, where so dangerous an agency 
as electricity is undertaken to be delivered into houses by electrical 
companies for daily use, very great care and caution should be observed, 
and such a degree thereof as is commensurate with the danger involved, 
and which is enhanced by the lack of the consumer’s knowledge of the 
safety of the means and apphances employed to effect the delivery. 
It is generally held that in case of injuries sustained from electric 
appliances on private property the doctrine of res ipsa loquitur applies 
where it is shown that all the appliances for generating and delivering 
the eleetric current are under the control of the person or company 
furnishing the same.” 

Now, in the present case it was shown by plaintiff, and not seriously 
denied by defendant, that as before stated, the wires, bracket, ete., on 
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plaintiffs premises were all furnished and installed, inspected, ete., by 
defendant. It has sole control and responsibility. In terse and correct 
language defendant says: “The one acute question was, ‘What caused 
the fire producing the injury? and, upon that questicn not only was 
the factual evidence of plaintiff’s and defendant’s witnesses conflicting, 
but the expert evidence was cqually so.” 

The charge of the court below must be construed as a whole, not 
disconnectedly or disjointedly. From a eareful reading of the charge 
of the court below, it gtves clearly and fairly the contentions of the liti- 
gauts on both sides, and the law appheable to the facts, The only 
exception and assignments of error (the damages one abandoned), is 
the one we are now considering hereinafter set forth. The court below. 
before it set forth the res ipsa loguitur attitude, gave taese contentions 
and charged as follows: “Plaintiff offered evidence tending to show that 
there were a munber of witnesses who saw the fire when it was first dis- 
covered and that it was around the bracket a foot and a half or twelve 
Inches from it; fire in foot or foot and a half of the caves of the house. 
. On the other hand, defendant contends vou ought not to be so 
satisfied first, that the fire was on this warchouse as the plamtiff cou- 
tends that it was in the beginning, and secoud, that even if it was that 
it was due to some other cause than the elcetrieal energy it was supply- 
ing and that vou should answer this issue ‘No.’ I chavge vou, gentle- 
men, In this ease if the platitiff recover at all he must recover on 
negligence as alleged in the complaint. He contends it was due to the 
neghgent manner in which the defendant permitted its apparatus to 
beeome in or be in and that it was neghgent in that and that due to that 
negligence this building was burned and his property destroyed, that 
vou should find one of these facts from this evidence and by its greater 
weight. On the other hand, defendant contends, that you ought not to 
be so satisfied, either that the fire was occasioned at this particular 
place where the bracket was located or if vou should be so satisfied of 
that that vou ought not to be satisfied by the greater weight of the 
evidence that the electrical energy coming over No. 6 wire be of sufficient 
intensity to occasion the burning of this building.” 

The contentions and charge deal with the disputed fact of the origin 
of the fire between the plaintiff and defendant. As this fact was disputed 
on this attitude the qury had to determine same. The cecurt below later 
charged the jury: “I charge you, therefore, that when the thing which 
cuutses an injury is shown to be under the management of the defendant 
and the happening is such as in the ordinary course of things does not 
happen, if those who have the management of the instrumentalities use 
proper care in the absence of explanation by the defendaut, it constitutes 
some evidenee that the accident arose from the want of care. The 
occurrence or injury may, In connection with other circumstances, 
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sufficiently show negligence as to justify judgment where the thing 
causing the injury is under the management of the defendant and the 
accident 1s such that in the ordinary course of things does not happen 
if ordinary care is used.” If the facts were as contended by plaintitt 
as to the origin of the fire, it is intimated in the above charge that the 
rule of ves ipsa loquitur apphed. It is the duty of this Court to reconeile 
the charge if possible and for this purpose consider it as a whole. This 
aspect of the charge would, with the above contentions and charge, aud 
taking all the contentions and charge as a whole into consideration, 
indicate that if the jury, by the greater weight of the evidence, reached 
the conclusion in their deliberations that the fire started at the bracket, 
then the principle of res ipsa loquitur would apply. It is only where 
there is a material and irreconcilable conflict that a new trial is ordi- 
narily awarded. 

Taking the charge as a whole, we sce no prejudicial or reversible 
error. In the judgment below we find 

No error. 


STATE vy. WYLIE B. NOLAND. 
(Filed 8 March, 1933.) 


1. Criminal Law D e—WVenne of prosecution for offering a bribe to a 
juror is the county in which the offer is communicated to the juror. 
The crime of offering a bribe to a juror, C. S., 4873, is committed in 
the county where the offer is communicated to the juror, and where the 
defendant is charged with having offered such bribe through the kinsmen 
and wife of the juror who were residents of a county other than the one 
in which the juror was serving after being selected from a special venire, 
the proper venue is the county in which the juror was serving and in 
Which the defendant's offer was communicated to him by his wife, al- 
though defendant communicated with the juror’s kinsmen and wife in 
the county of their residence. 


2. Bribery B a—In prosecution under C, S8., £373, it need not be alleged 
that juror received any fee or compensation. 

In a prosecution under C. 8., 4373 for offering a bribe to a juror it is 
not necessary that the indictment should charge that the juror received 
any fee or other compensation, the statutes making a distinction between 
bribery and an offer to bribe and both offenses being included in the 
common-law definition of bribery. 


3. Same—Indictment held to sufficiently charge corrupt purpose in offer- 
ing bribe to juror. 

An indictment charging that defendant “unlawfully, wilfully, and 
feloniously offered a bribe to an acting juror with intent to influence the 
verdict and procure an acquittal’ is held to sufficiently charge the cor- 
rupt purpose of such offer. 
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4. Indictment C a— 


Tf a bill of indictment is sufficient to enable the court to proceed to 
judgment, the prosecution should net be stayed for any informality or 
refinement. C. 8., 4625. 


>. Criminal Law G r—<~Action of court in allowing solicitor to refresh 
witness’s mind by reference to witness’s affidavit held not error. 

Where a witness has made an affidavit concerning certain facts, and 
on the trial his answers in respect to such facts are evasive and hesitant 
gn exception to the court's action in allowing the solicitor to call the 
Witness’s attention to the athdavit for the purpose of refreshing his 
memory will not be sustained. 


6G. Same— 


Testimony of witness in reference to the receipt of a letter written 
him by juror’s wife held competent as corroborative of her testimony in 
prosecution of defendant tor offering bribe to the juror. 


" Trial B b— 


The order in which the evidence should be introduced is a matter for 
the trial court. 


8. Bribery B b: Criminal Law G r—Testimony held compctent to show 
indirect communication of offer to bribe and as corroborating evi- 
dence. 


Where there is evidence that the defendant approached the father of a 
juror relative to offering the juror a bribe, and asked him to talk over the 
proposition with the juror’s wife, testimony of the juror’s wife to this 
effect ix competent as tending to corroborate her father-in-law’s testimony 
and as tending to show defendant's indirect communication of the bribe 
to the juror, and an affidavit made by the witness is also competent for 
the purpese of corroborating her testimony although made in another 
proceeding. 


9. Criminal Law I e—Charge will not be held for error for immaterial 
= 
matters. 


Where the charge to the jury presents the vital isste in the case in 
substantial compliance with C, 8., 564, it will not be held for reversible 
error on exception to immaterial matters. 


10. Criminal Law I k—Court may refuse to accept incomplete verdict 
and order jury to reconsider. 


Where the verdict of the jury is incomplete, insensible or repugnant 
the trial eourt may, before the verdict has been accepted by him, instruct 
the jury to reconsider, and where in a prosecution for offering a bribe to 
a juror the jury returns a verdict of “guilty of attempt,’ and the trial 
court gives additional instructions and the jury then brings in a verdict 
of “enilty of offering a bribe’ to a juror, an exception to the trial court's 
refusal to aecept the first verdict will not be sustained, and sentence 
on the second verdict will be upheld. 


11. Bribery A b—An offer to bribe is the same as an attempt to bribe. 


An “offer to bribe’ is the same as an “attempt to bribe,’ and in a 
prosecution for offering a bribe to a juror, C. 8., 4875, an instruction 
directing the jury to reconsider after it had returned an incomplete 
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verdict will not be held for error for failure to instruct the jury as to 
an attempt to commit the crime charged, especially where the question 
is not raised until the first verdict had been returned. 


Apprean by defendant from Clement, J., at August Term, 1932, of 
Buenxcomse, No error. 

The defendant was indicted and convicted of offering a bribe to 
Hurst Justice, a qualified juror serving in a ¢riminal action entitled 
“State v. W. B. Davis ef al.,” tried at a Special Term of the Superior 
Court of Buncombe County, which was convened in July, 1931. From 
the judgment pronounced he appealed to the Supreme Court upon 
assigned error. 


Attorney-General Brummitt, Assistant Attorneys-General Seawell and 
Siler and Gertrude M. Upchurch for the State, 
Marcus Erwin and Grover C. Davis for defendant, 


Apams, J. JIurst Justice, the juror, H. L. Justice his father, and 
W. B. Noland the defendant, are residents of Haywood Couity. The 
State’s evidence tends to show that while the criminal action against 
Davis and his codefeudants was being tried in Asheville, the defendant 
Noland went to the home of H. L. Justice and told him that if he 
could ascertain how Hurst Justice stood with respect to the trial and if 
he stood for acquittal, H. L. Justice and the defendant could each get 
$500 for learning how the juror stood and the juror himselt could get 
*€1,000 “for standing that wav”; also that the defendant said, “L am not 
expecting to bribe him; if he is against us I dou’t want to change him; 
but if he is for us I would love te get the money.” There is cvidence 
that he requested H. L. Justice to communicate the proposition to the 
juror’s wife; that the defendant with H. L. Justice and the latter’s wife 
weit to the home of the juror who was in Asheville; and that IL. L. 
Justice informed his daughter-in-law of the offer after the defendant 
had gone on to the dwelling of Brownlow Smder, another member of the 
jury. It is in evidence, also, that the juror’s wife went to Asheville dur- 
ing the trial and told her husband all that the defendant had said. It 1s 
obvious, then, that whatever message the juror received from the de- 
fendant through these intermediaries was communicated to him in Bun- 
combe County. There, if anywhere, the corrupt offer was made to him 
und there the proper venue was laid. “In the prosecution of all offenses 
it shall be deemed and taken as true that the offense was comuiuitted in 
the county in which by the indictment it is alleged to have taken place 
unless the defendant shall deny the same by plea in abatement.” €.S., 
4606; S. x. Outerbridge, 82 N. C., 618; 8. v. Lytle, 117 N. C., 799; 
Nid ong TAs Ne Gy O11 Ss Peter, 186 C2 o sy Wl ere, 
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202 N. C,, $39. The defendant was, therefore, not entitled to a change 
of venue and his motion for removal of the case to Heywood County 
was properly denied. 

The defendant demurred to the first count in the indictment for the 
alleged reason that it does not state facts sufficient to constitute the 
erime of bribing a juror as defined in C. S., 4875, and Coes not charge 
that the juror received any fee or other compensation as a reward for 
his misconduct or that he acted corruptly. 

Bribery, as defined by Blackstone, was committed when a judge or 
other person concerned in the administration of justice took any undue 
reward to influenee his behavior in his office. 4 Black., 189. Russell, in 
his work on Crimes, extends the definition to all cases where any undue 
reward is received by or offered to any person whose ordinary business 
relates to the administration of pubhe justice in order to influence his 
behavior in offlee and incline hin to disregard the known rules of 
honesty and integrity. 2 Russell, Crimes, 122. Wharton says, “Bribery 
is corruptly tendering or receiving a price for official action.” 8 Crim. 
Law (12 ed.), see, 2234, 

With respect to juries our statute (C. 8., 4875) provides in part that 
if anv juror cither directly or indirectly shall take anything from 
auv defendant in a State prosecution or from any other person to give 
his verdict, the juror receiving and the person giving the reward shall 
be guilty of a felony; and another statute declares that any person who 
offers a bribe, whether it be accepted or not, shall be guilty of a lke 
erime, C. 8, 4373. The several statutes pertaining to the subject 
recognize the distinction between bribery and an offer to bribe. C. S.. 
4372, ef seq. 

Under the earlier indictments the offer or tender of a bribe was usu- 
ally characterized as “corrupt,” but the law prescribes no exclusive 
formula for stating the corrupt inteut, no technical words in which 
the charge of corruption shall be made, Wharton’s Criminal Law, (12 
ed.), see, 1903. If the bill is sufficient to enable the court to proceed 
to judgment, the prosecution should not be stayed for any informality 
or refinement. C. S., 4625. Assuming, however, that -he indictment 
must set out the evil intent, we observe in the first court an averment 
that the defendant unlawfully, wilfully, and feloniously offered a bribe 
to an acting juror with intent to influence the verdict and to procure 
the acquittal of the defendants. This is a sufficient charge of the 
corrupt purpose. 

The defendant's objection to the examination of H. L. Justice, a wit- 
ness for the State, 1s without substantial merit. The witness had made 
an affidavit as to facts which were material and upon his examination 
in this case was hesitant and evasive in his answers to questions asked 
him bv the solicitor, The court gave the prosecuting officer leave to 
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call the attention of the witness directly to the contents of his affidavit. 
The examination was not intended as an impeachment of the witness but 
as an cffort to refresh his memory by reference to statements he had 
previously made and to prevent confusion or equivoeation in his testi- 
mony. Lhe trial court in the exercise of its discretion may under such 
ciretnstances permit a party to propound leading questions to his own 
witness, S.. Buch, 191 N. C., 528; fowell v. Solomon, 167 N. C., 588; 

tr Cobb, 164 N.C, 419. 

The testimouy of this witness in reference to the receipt of a letter 
written lim by the juror’s wife corroborated her testunony and was 
competent at least for this purpose. S. +. Brodie, 190 N. C., 554. The 
order un which the evidence should be introduced was a matter for the 
court, Sfecl Co. eo. Copeland, 1569 N, C., 556. Mrs, Justice’s testimony 
was admissible Lkewise, not only in corroboration of H. L. Justice, 
but as evidence of an indivect communication of the defendant to the 
juror, who was her husband. The exception rests upon the contention 
that she had not been instructed by the defendant to inform her husband 
of the offer, This is a misapprehension. There is evidence that the 
defendant requested H. L. Justice “to talk over the proposition” with 
Mrs, Justice that he did so, and asked her to tell her husband of ‘the 
entire proposition.” The defendant was “to come back for the afhant’— 
obviously to learn from IL. L. Justice the result of the interview between 
the juror and his wife. This in any event is a permissible inference. 
Mrs, Justice comnmnicated the offer to her husband and made an 
affidavit to this effect. The affidavit was admitted in corroboration of her 
testimony and was competent for this purpose although made in another 
proceediug. Her statements in the two cases correspond, each strength- 
ening and confirming the other. It is im evidence or is deducible from 
the evidence that the defendant mtended to see the juror in person when 
he went to the latter’s home and failing in his endeavor sought to com- 
municate the offer through the agency of others and finally sueceeded 
mn lis undertaking. In these cireumstances assignments 15, 16, 17, and 
TS must be overruled, 

We find no error in the judge’s charge. Several of the assiguments 
relate to the contentions of the State, some to the court’s use of the word 

“intended,” and others to the * Gena al intent” of the ern ne but the 
Vital issue joined upon the indi¢ctinent was presented to the jury under 
instructions which are in substantial comphance with the provisions of 
C.§., o64, and are free from error, 

After considering the evidence and the charge, the jury returned into 
the courtroom and announced as their verdict “guilty of attempt.” The 
court then told the jury that the defendant was not on trial for an 
attempt to commit a erime, and gave this additional instruction: “The 
offense charged is that he is guilty of offering a bribe; that docs not 


384 IN THE SUPREME COTRT. | 204 
STATE t., NOLAND. 


mean he carried the bribe himself and offered it to the person he at- 
tempted to bribe, but he could do it himself or do it through another.” 
The jury retired and afterwards returned as their verdict, “Guilty of 
offering a bribe to the juror Hurst Justice.’ The defendant excepted 
to the court’s refusal to accept the return first announced and to the 
further instruction given the jury. 

The phrase “Guilty of attempt” was not a complete verdict. The 
words do not necessarily import an attempt to commit a crime. Further- 
nore, to be complete a verdict must be accepted by the court for record. 
When an informal, insensible, or repugnant verdict is returned the jury 
may be directed to retire, reconsider the matter, and bring in a verdict 
which is proper in form. S. v. Hudson, 74 N. C., 246; 8. cv. Whitaker, 
S89 N.C, 413) 8. a Godwin, 168 N. Cs, 3825 3.0, Snipes, 185 N.C. 
743. This is the course which the court pursued. 

The defendant excepted to the last imstruction for the reason that 
the court did not charge the jury in reference to the question of an 
attempt to commit the crime charged. An attempt to bribe and an offer 
to bribe are analogous. Wharton says, “Defining bribery to be the cor- 
ruptly tendering or receiving a price for official action, it is an offense 
at common law and so is an attempt to bribe even though the offense 
be not consummated; and the offense is complete when an offer 1s made.” 
3 Crim, Law (12 ed.), sec. 2234. Bishop remarks that for the attempt 
to bribe it is not enough simply to allege that the defendeut did attempt 
to commit bribery, and that the better common-law form suggests the 
use of such words as “offer,” “solicit” and the hke. 3 New Crim. 
Procedure (2 ed.), sec. 126(2). In 2 Cye. Crim. Law, sec. 1211, it is 
said: An “attempt to bribe” is the same as an “offer to bribe,” and that 
an attempt to offer a bribe is an attempt to bribe and not an attempt at 
an attempt. Johnson v. State, 92 N. 8S. W., 257; Peaple v. Bennett, 
182 N. Y. App. Div., 871. The exception is to the refusal of the court 
to charge that the defendant could be convicted of an attempt to perpe- 
trate an attempt. 

To prevent confusion the trial judge informed the jury that the indict- 
ment was drafted in the words of the statute (C. S., 4873) charging an 
“offer? and not an “attempt” to bribe the juror. The case was tried upon 
the theory of an offer, and that of “an attempt at an attempt” seems to 
have beeu raised after the first purported verdict had been returned. 

We find no error in the trial. The offense of which the defendant is 
convicted, while of remarkable rarity in this State, calls for stern con- 
demnation. There is no room for pallation. It tends to corruption, 
to the perversion of justice, to the paralysis of the courts. .As remarked 
by Blackstone, “It is caleulated for the genius of despotie countries where 
the true principles of government are never understood.” 

No error. 
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NORTH CAROLINA JOINT STOCK LAND BANK OF DURHAM, anv C. H. 
DINON, RECEIVER OF THE FIRST NATIONAL BANK OF DURHAM, 
TRUSTEE, ¥. MISS EULALA COX. 


(Filed 8 March, 1938.) 


Mortgages C c—Records held sufficient to put reasonable man upon 
inquiry which would have disclosed existence of prior mortgage. 


Although the name of the wife should be shown on the index and cross- 
index of a deed or mortgage, where the records in the office of the 
recister of deeds are sufficient to put a reasonable man upon inquiry 
which would have disclosed the name of the wife, a mortgage indexed 
and cross-indexed in such manner will not lose its priority over a later 
registered encumbrance on the same property. 


Appear by plaintiffs from Frizzelle, J., heard at Chambers, 4 Janu- 
ary, 1935. From Pirr, Affirmed. 

The plaintiffs brought suit to have a mortgage on land given the 
defendant by T, .\. Carson and Effie Carson, his wife, declared void as 
against the plaintiffs on the ground that the mortgage had not been 
properly indexed. The defendant advertised the property for sale under 
the power conferred by the mortgage and the plaintiffs obtained a re- 
straining order, and at the hearing the court found the following facts: 

On 24 November, 1906, W. J. Teel and wife conveyed the land in 
controversy to Efe Carson, wife of T. A. Carson, by deed recorded 24 
November, 1906, which was registered and indexed and cross-indexed 
in the general index for real estate conveyances as follows: “1906 Carson, 
Effie, from W. J. Teel and wife. D. P. 8-198, Bethel Township.” 1906 
Teel, W. J. and wife to Effie Carson, D. P. 8-198, Bethel Township.” 

On 1 August, 1918, Effe Carson conveyed to her husband, Thos. .\. 
Carson, the aforementioned property, which deed was recorded in the 
office of the register of deeds of Pitt County on 23 January, 1915, in 
Book G-11, at page 1, and indexed and cross-indexed in the general 
index for real estate conveyances as follows: “1913 Carson, Effie, to T. A. 
Carson, G-11, page 1, Bethel Township.” “1913 Carson, Thomas A., 
from Ethe Carson, G. 11, page 1, Bethel Township.” The officer taking 
the probate of said deed omitted in the certificate to state his conclusions 
and that the conveyance was uot unreasonable or injurious to her; said 
deed, certificate of officer and the order for registration are made a 
part of the findings of fact herein. 

On 21 January, 1925, T. A. Carson and wife, Effie Carson, executed 
and delivered to the defendant, Miss Eulala Cox a mortgage deed re- 
corded in the office of the register of deeds of Pitt County on 23 Janu- 
ary, 1925, upon the property described, which was cross-indexed and 
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indexed on the general index for real estate conveyances, as follows: 
“1925 Carson, T. A. and Wf. to Miss Eulala Cox, M. U-15-36." “1925 
Cox, Miss Eulala, from T. A. Carson and wf. M. U-15-36.” 

On 16 December, 1926, there was received in the offiee of the register 
of deeds of Pitt County a deed in trust from T. A. Carson and wife to 
W. H. Woolard, trustee, which was recorded in Book O-16, page 275, 
upon the same described property, which was indexed in the general 
index for real estate conveyances, as follows: “Carson, T. A. and wf. to 
W. H. Woolard, tr., M. O-16, 275, 163 acres. Bethel Township.” 

On 27 August, 1927, T. A. Carson and wife, Effie Carson, executed 
a deed in trust to W. C. Braswell, trustee, upon the said tract of land, 
which instrument was received in said office and indexed upon the gen- 
eral index for real estate conveyances as follows: “Carson, T. A. and 
wife to W. C, Braswell, D. T. T-16-345. 8-28-27, 163 acres.” 

On 28 February, 1928, T. A. Carson and wife, Effie Carson, executed 
a deed in trust to W. S. Tyson, trustee, upon said land, which was re- 
ceived in office on 28 February, 1928, and indexed in the general index 
for real estate conveyances as follows: “Carson, T. A. and wf. to W. S. 
Tyson, D, T. M-17-48. 2-28-28. Bethel Township.” 

On § March, 1928, there was received in the office of the register of 
deeds of Pitt County a deed in trust from T. A. Carson and wite, to 
the First National Bank of Durham, trustee, upon the aforesaid prop- 
erty, which was received in said office and indexed as follows: ‘‘Carson, 
T. A. and wf. to First National Bank of Durham, Tr. D. T. P-16, page 
635, 8 Mareh, 28, 160 acres.” 

The property described in the mortgage to the defendant and the 
deed of trust in favor of the plaintiff was in 1913 conveyed, or attempted 
to be conveyed by Efe Carson to her husband, T. A. Carson, by the 
aforesaid deed recorded in Book G-11, at page 1, which instrument was 
properly indexed and cross-indexed on the real estate index for Pitt 
County, and in 1925 the mortgage from T. A. Carson and wife, Efhe 
Carson, to the defendant was properly and legally indexed and cross- 
indexed on the real estate index for said county and that the deed in 
trust to the plaintiff was not executed and recorded until 1928. 

The indexing and cross-indexing of the mortgage to the defendant 
was proper, legal and valid, and that the same is a firs: mortgage upon 
said property and prior to that of the plaintiff. 

The property described in the plaintiff’s and defendant’s instrumeits, 
as well as in the deed of trust to W. H. Woolard, trustee, W. C. Bras- 
well, trustee, and W. 8. Tyson, trustee, is the same, and that the deeds 
in trust to W. H. Woolard, trustee, and to W. C. Braswell, trustee, 
refer to the land as being the same conveyed by Effie Carson to Thomas 
A. Carson as appears by reference to Book G-11, page 1, and that the 
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deed of trust to the plaintiff refers to Effie Carson as being the wife of 
T. A. Carson, and the property as being the property of T. A. Carson 
and wife, Effie Carson, and the same property described in the applica- 
tion filed with the plaintiff by T. A. Carson and wife, Effie Carson. 

The court adjudged that the mortgage executed by T. A. Carson and 
his wife to the defendant was properly indexed and cross-indexed; that 
the lien thereby created is prior to the lien held by the plaintiffs; and 
that the restraining order be dissolved. The plaintiffs excepted and 
appealed, 


Harding & Lee for plaintiffs. 
J. B. James for defendant. 


Per Curtam. The appeal in the present case is controlled by the 
principle stated in Jns. Co. v. Forbes, 203 N. C., 252, and West v. 
Jackson, 198 N. C., 693. In the latter case the Court said: “There are 
perhaps hundreds of deeds of trust in the State indexed and cross- 
indexed in the same manner employed in the present case, and we are 
not inclined to strike down those instruments as a matter of law, particu- 
larly when there was sufficient information upon the index and cross- 
index to create the duty of making inquiry.” By inquiry or otherwise 
the plaintiffs ascertained that Effie Carson was T, A. Carson's wife, 
for the fact is set out not only in the premises of the deed under which 
the plaintiffs claim but in a reference to a map attached to the abstract 
of T. A. Carson and Effie Carson filed with the North Carolina Joint 
Stock Land Bank of Durham. Moreover, the index of the defendant’s 
mortgage is as nearly a compliance with the law as is that of plaintiffs’ 
deed. 

Affirmed. 


LAVINA FLACK vy. GURNEY P. HOOD, COMMISSIONER OF BANKS. 
(Filed 15 March, 1938.) 


1. Banks and Banking H d—Deposit for a special purpose is impressed 
with a trust entitling depositor to a preference. 


A deposit in a bank made with a distinct understanding that it is to 
be held by the bank for the purpose of furthering a transaction between 
the depositor and a third person, or a deposit made under circumstances 
necessarily implying that it is made for such purpose, is impressed with 
a trust entitling the depositor to a preference over general depositors in 
case the bank becomes insolvent and is placed in a receiver's hands before 
discharging the trust. 
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2. Same—Preference of deposit in trust department is not defeated by 
overdraft in trust department's account with commercial department. 


Where a deposit for a special purpose creating a trust fund in the 
bank’s hands is made in the trust department of the bank, and is in 
turn deposited with other trust funds by the trust department in a general 
account carried with the commercial department of the same bank, the 
depositor is not deprived of his right to preference over general deposi- 
tors upon the insolvency of the bank by the fact that the account of the 
trust department with the commercial department of the bank is over- 
drawn, since the assets in the receiver's hands are increased to the extent 
of such deposit regardless of the fact that the deposit is commingled 
with other deposits in the trust department and in turn commingled 
with the bank’s general funds, and the bank will not be allowed to defeat 
its fiduciary responsibilities by a system of self-dealing. 


APPEAL by defendant from Clement, J., at August Term, 1932, of 
BUNCOMBE., 

Civil action to establish preference, or priority of plaintiff’s claim 
to funds in the hands of the liquidating agent of insolvent bank, 

The case was heard by the court without the intervention of a jury, 
upon facts agreed or found without objection: 

1, The Central Bank and Trust Company of Asheville, N. C., chart- 
ered under the banking laws of the State, was placed in the hands of the 
defendant as liquidating agent, because of insolyeney, ou 19 November, 
1930. 

2, Prior thereto and at various times from 18 May, 1930, to 18 No- 
vember, 1930, the plaintiff had deposited with, or delivered to the Cen- 
tral Bank and Trust Company as trustee, under a trust agreement 1 
writing and duly registered, sums aggregaung $2,931.25 for the estab- 
lishment of a fund to pay the interest and principal installments, as 
they should become due, upon certain first mortgage noves held by third 
persons and in the hands of the trustee for collection. 

3. These deposits were carried as a trust account in the trust depart- 
ment of the bank, and had not been apphed to the specific purposes for 
which said account was held at the time of the bank’s closing. 

4, \ll moneys received under the terms of the trust agreement werc 
deposited by the trust department of the Central Bank and Trust Com- 
pany in its general account carried with the commercial department 
of the same bank. This general account of the trust department with 
the commercial department—made up of many funds received from vari- 
ous parties—was the only account carried by the trust department at 
the time of the closing of the Central Bank and Trust Company and 
was at that time overdrawn by approximately $21,000. 

Upon the foregoing pertinent facts, it was adjudged “that the claim 
of the plaintiff be, and the same is hereby, allowed as a preferred claim 
against the assets of the Central Bank and Trust Company, and when 
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final settlement 1s made by said defendant the said claim shall be 
allowed priority in payment over the claims of the common creditors 
and shall either be paid in full, as a preferred claim, or in the event of 
an insufficient amount, to pay all of the preferred claims, then it shall 
share pro rata with the other preferred claims against the said Central 
Bank and Trust Company.” 

Defendant appeals, assigning error. 


Harkins, Van Winkle & Walton for plaintiff. 
Johnson, Smathers d Rollins and T. A. Uzzell, Jr., for defendant. 


Stacy, C. J. The case is controlled by the decision in Parker v. Trust 
Co., 202 N. C., 230, 162 8S. E., 564 (Vewsom v. Mut, Life Asso., 136 
So. (Fla.), 389, hkewise practically on all-fours), unless the cireum- 
stance, appearing here, but which did not appear there, that the account 
of the trust department with the commercial department was overdrawn 
at the time of the closing of the Central Bank and Trust Company, 
differentiates the two cases and reduces plaintiff’s claim from one of 
preference to one of commonalty. 

It 1s the position of the plaintiff that the method of handling the 
account 1n question was a matter of internal bookkeeping, or of self- 
dealing, and is without material significance in the case (Glidden v. 
Gutelius, 96 Fla., 834, 119 So., 140); that the Central Bank and Trust 
Company was authorized to do a trust business as well as a commercial 
business (C. 8., 217(a); that it had but one charter, and although its 
two departments may have been separate and distinct, together they 
comprized but a single business unit (Jn re Prudential Trust Co., 244 
Mass., 64), rendering it inequitable to allow such an institution to 
change its status from trustee to debtor simply by shifting funds from 
its right hand to its left, or from one till to another (Terre Haute Trust 
Co... Scott, 181 N. E.. (lids App), 8693 Note-31: Mich. L.Rev,,.532; 
44 Harvard L. Rey., 1281); that the general depositors knew, or should 
have known, that trust funds in the hands of such a banking institution, 
deposited for special purposes, were perforce received in a fiduciary 
capacity and would necessarily be held subject to the equitable principles 
existing between the parties to such fiduciary relationship (Bank v. 
Corp, Com, 201N..-Cy 881) 160-5, FE. 860; Corp. Conti. t Trust Co,, 
193 N. C., 696, 188 S. E., 22; Glidden v. Gutelius, supra); and that 
when an agent, bailee, or trustee, commingles funds with his own, and 
dissipates a portion of the commingled fund, he will be presumed to 
have dissipated his own funds first, and that the remainder of such 
commingled fund will be subject to distribution among his crstu: que 
trustent according to their respective rights. ./yers v. Matusch, 98 Fla., 
1126, 125 So., 360; Note, 82 A. L. R., 46 ef seg. 
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The defendant, on the other hand, says that the rightfulness of the 
deposit made by the trust department with the commercial department, 
whether legal or other, in the absence of statutory authorization, is not 
challenged; that it does appear by so depositing said funds they were 
thereby segregated or earmarked as belonging to a separate account; 
that this account was overdrawn to the extent of 421,000 at the time 
of the bank’s closing; that instead of augmenting the funds in the 
hands of the hquidating agent, they were apparently diminished to the 
exteut of the overdraft; that to entitle a claimant to preferential pay- 
ment from the assets of an insolvent bank in the hands of a liquidating 
agent, 1t must appear the funds demanded were in the vank’s possession 
as agent, bailee, or trustee; that such funds reached the hands of the 
liquidating agent in some form); that the assets brought ander his control 
were larger by this amount than they otherwise would have been 
(Tinsley v. Amos, 135 So. (Fla.), 397); aud that plaintiff has failed to 
make out such a case. MeDonald v. Futon, 125 Ohio, 507, 182 N. E., 
504; Empire State Surety Co. v. Carroll County, 194 Fed., 593, at 
p. 604. 

In the liquidation of insolvent banks, the general depositors are en- 
titled to no preference, and must share pro rata with the general 
creditors. (Corp ( ois to 7 rust CU, 194 NC. 12), 188 35: Eh  O30" Corp. 
Come. Lrust Co., supra. But where deposits are made with the distinet 
understanding that they are to be held by the bank for the purpose of 
furthering a trausaction between the depositor and a third person, or 
where they are made under such circumstances as give rise to a necessary 
Impleation that they are made for such a purpose, the deposits become 
Impressed with a trust which entitles the depositor to a preference over 
the general creditors of the bank in case the bank becomes insolvent 
While holding the deposits. Corp. Com. v. Trust Co., supra; Hudspeth 
em Crion Trust & Savings Bank, 196 Iowa, 706, 195 N. W., 378, 31 
A. L. R., 466, and note; 7 C. J., 631. 

There are also certain statutory preferences (C. S., 218(e); Morecoch 
'. flood, Comr,, 202 N. C., 321, 162 S. E., 730), as well as equitable 
ones (Parker ve. Lrust Co., supra), allowable in the liquidation of in- 
solvent banks, but the present record deals only with the equitable right 
of priority. fn re Bank, ante, 148, 167 S. E., 561. 

The argument of the defendant proceeds upon the premise that the 
trust and connnercial departments of the Central Bank and Trust Com- 
pany were two separate and distinet entities, whereas in truth and in 
fact they were but component parts of a single unit. The fact that the 
trust department account was overdrawn at the time of the bank’s closing 
proves no more than that the Central Bank and Trust Company misused 
or nusapplied plaintiff’s funds for its own purposes. It had various 
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other moneys all mingled in the same till, with those deposited by 
plaintiff, and the overdraft in the trust department account was but a 
bookkeeping arrangement so far as the bank’s creditors are concerned. 
A corporate fiduciary will not be permitted to escape the responsibilities 
arising from such status by the simple expedient of self-dealing. Note, 
ol Mich. L. Rey., 532. 

The plaintiff has shown that she deposited with the Central Bank and 
Trust Company certain funds for a specific purpose, which the bank 
received in trust, mingled them with other funds, and became insolvent 
before discharging the trust, with a portion of the commingled fund 
still on hand when the defendant, as liquidating agent, took charge of its 
affairs. Plaintifi’s funds were not only mingled with others in the 
general account of the trust department, but this account was likewise 
commingled with the general funds of the bank. It appears, therefore, 
that the general coffers of the bank were enriched to the extent of 
plaintiff's deposits, and the assets coming into the hands of the de- 
fendant were accordingly increased or made larger. This entitles the 
plaintiff to a preference. Peters v. Bain, 1383 U. S., 670, 33 L. Ed., 696; 
Brennan uv. Tillinghast, 201 Fed., 609; Schumacher v. Harriett, 52 
Fed. (2d), 817; Lusk v. Grinther, 832 Wvyo., 294, 282 Pac., 518; Andrew 
v. Hamilton County State Bank, 207 Iowa, 403, 223 N. W., 176; 30 
Mich. L. Rev., 441. 

The decisions in Corp. Com. v. Bank, 1387 N. C., 697, 50 S. E., 308, 
2 Ann. Cas., 537, Bank v. Davis, 114 N. C., 848, 19 S. E., 280, and 
Chemical Co. v. Rogers, 172 N. C., 154, 90 S. E., 129, are not at 
variance with the conclusions reached in Corp. Com. v. Trust Co., 198 
Ney 606; 188) 8,422, nor in Ldrkersn. J pst Ca. 202) N,-Cs.230, 
162 8. E., 564, nor with anything said herein. The whole subject is 
claborately discussed in a recent annotation, 82... L, R., 46, et seg., from 
which it appears that many perplexing questions have lately arisen in 
connection with the liquidation of insolvent banks. The various courts 
have found it difficult with consistency to plot the line, sometimes 
shadowy, wlich separates the rights of preferential creditors from 
those of the general or common creditors. Much of the confusion 
apparently has come from a failure to distinguish between the right 
of preference, or equity of priority, and the right to have certain specific 
property returned to the creditor, as under claim and delivery, on the 
principle of fungible goods or because of direct ownership therein. 
And while 1t may not be possible to lay down a rule applicable in all 
cases, due to the manifold situations arising, equity will not forsake 
the pursuit, simply because of the difficulties presented, unless and until 
the legislative department shall preémpt the field by enactment of 
statutory regulations covering the subject. Nor do we decide in advance 
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upon the effect or validity of such preémption should :t be undertaken. 
State, ea rel. Sorensen v. Farmers State Bank, 121 Neb., 532. 

The precise question here presented 1s new in this jurisdiction, but 
the ruling appealed from is supported in tendency, at least, by a number 
of decisions, and will be upheld. 

Affirmed. 


Cc. W. FRANCY POST NO. 70 OF THE AMERICAN LEGION OF THE DE- 
PARTMENT OF NORTH CAROLINA AT OTEEN, N. C.; THE NORTH 
CAROLINA DEPARTMENT OF THE AMERICAN LEGION: THE 
AMERICAN LEGION, a CORPORATION; AND WACHOVIA BANK AND 
TRUST COMPANY, TRUSTEE, y. CENTRAL BANK AND TRUST COM- 
PANY ET AL. 

(Filed 15 March, 1933.) 


(For digest see Flack v. Hood, Comr., ante, 337.) 


APPEAL by plaintiffs from Clement, J., at October Term, 1932, of 
BuncomBe. Reversed. 

The object of the action is to obtain a preference on certain funds 
deposited in the Central Bank and Trust Company »dy declaring the 
defendants trustees for the plaintiffs of $5,384.79 which has been inter- 
mingled with the funds of the defendants on deposit in the Wachovia 
Bank and Trust Company to the credit of the Commissioner of the 
Central Bank and Trust Company; also to restrain the disbursement of 
funds until the sum of $5,884.79 is set apart for the benefit of the 
plaintiffs, or in lieu thereof that a lien be engrafted upon all the assets 
of the Central Bank and Trust Company to secure the payment of the 
stated amount. 

The parties waived a trial by jury and agreed that the judge should 
hear the evidence, find the facts, and render judgment. The court 
found the facts and adjudged that the plaintiffs are not entitled to a 
preference but to a pro rata share in the assets. 


Bourne, Parker, Arledge & DuBose for plaintiffs. 
Johnson, Smathers & Rollins for defendants. 


Apams, J. It is the opinion of the Court that the plaintiffs are entitled 
to a preference and that the case is governed by the principles stated in 
Parker v. Trust Co., 202 N. C., 230, and Flach v. Hood, Comr., ante, 
337. Judgment 

Reversed. 
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MITH, RECEIVER OF THE MEADOWS REALTY COMPANY, v. 
P. HOOD, COMMISSIONER OF BANKS, EX REL. CENTRAL BANK 
s 


T COMPANY OF ASHEVILLE, N, C. 
(Filed 15 March, 1933.) 


(For digest see Flack v. Wood, Comr., ante, 337.) 


AppeaLt bw defendaut from Clement, J., at Chambers, at .\ugust 
Term, 1932, of Buxcompr, .A\ffirmed. 

The court below found the following facts, undisputed by the litigants, 
and rendered judgment thereon: 

“1. That Young M. Smith was regularly appointed as permanent 
receiver of the Meadows Realty Company by order of the Honorable 
Guy Weaver, judge, General County Court, on ....... Mareh, 1931, ina 
case entitled “‘Calland Realty Corporation v. The Meadows Realty Com- 
pany, and that he has qualified as such receiver and has entered upou 
iis duties as such, 

2. That the Central Bank and Trust Company was a corporation duly 
created, organized and existing under the laws of the State of North 
Caroling with its prineipal place of business at Asheville, N.C. and was 
engaged in the commercial banking business and operated as a part of 
the bank. a department known as the trust department, and that said 
bauk suspended business on account of insolvency at the close of business 
on 19 November, 19380, and thereafter went into hquidation, and that the 
defendant. Gurney P. Hood, Comumiussioner of Banks for the State of 
North Carolia, is now liquidating said Central Bank and Trust Com- 
pany by virtue of statutory authority. 

3. That the Meadows Realty Cotupany did, on ov about t Jannary, 
1928, issue its corporate bonds in accordance with two specific issues In 
the stm of 4125,000 each, and there was executed us surety for such 
series of bonds two certain deeds of trust both executed by the Meadows 
Realty Compauy to the Central Bank and Trust Company as trustee, by 
the terms of which the Meadows Realty Company pledged as security 
for the indebtedness, evidenced by its bonds, said two deeds of trust each 
bearing date of 1 January, 1928, and being of record in Deed of Trust, 
Book 284, page 415, and Deed of Trust, Book 284, page £42, respectively, 
in the offiee of the register of deeds of Buncombe County, N.C. 

4. That ou or about 16 January, 1928, the Meadows Realty Company 
etered into an agreement with the Central Bank and Trust Company 
us trustee, and by the terms of said agreement the sum of $75,000 
realized from the purchase price of the above referred to bonds was 
placed in the hands of the Ceutral Bank and Trust Company as trustee 
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to be held by it and disbursed by it in accordance with the terms and 
conditions of said agreement. .\ copy of said agreement is attached 
hereto and is hereby incorporated herein and made a part of this finding 
of fact and judgment as if fully set out herein, and it has oven stipulated 
between counsel in open court that so much of said agreement as either 
counsel think pertinent may be included in the record of the case on 
appeal. 

). That the records of the trust department of the Certral Bank and 
Trust Company show that there remained in the hands of the said trust 
department of the Central Bank and Trust Company of the 875,000 so 
placed with it, in accordance with the terms of the «forementioned 
agreement, on 19 November, 1930, the date of the closing of the said 
Central Bank and Trust Company, the sum of $10,371.89, and that the 
above referred to agreement was the only agreement entered into by 
and between the Meadows Realty Company and the Central Bank and 
Trust Company as trustec, concerning such funds and that the sum 
of $10,371.89 was the balance of the $75,000 above referred to, as shown 
on the ledger sheet of the trust department for the Meadows Realty 
Company, it being Trust No, 403. 

6. The court further finds as a fact that the $75,000 above referred 
to was deposited by the trust department of said Central Bank and Trust 
Company in its account with the commercial department of said bank, 
the said account being known as the trust department account, it being 
the only account which the trust department carried in the commercial 
department of said bank. 

7. That at the time of the closing of the said Central Bank and Trust 
Company, to wit, 19 November, 1930, the trust department account 
with the commercial department of the Central Bank and Trust Com- 
pany, was overdrawn in the approximate amount of $21,000, the trust 
department having at that time no cash on hand. 

Ss. That from time to time, after the deposit of $75,0C0 by the trust 
department with the commercial department of said bank, the trust de- 
partment did withdraw by check all the funds which it had placed with 
the commercial department aud expended them for numerous, unknown 
and unascertainable matters and things. 

%. That the Meadows Realty Company, its successors, officers, or 
agents had no knowledge of the disposition of the funds above referred 
to amounting to 75,000 as made by the Central Bank and Trust Com- 
pany or of its trust department. 

10. That the plaintiff in this action filed notice of his claim with the 
liquidating agent of the Central Bank and Trust Compary in due form 
on 5 May, 1981, requesting that the above referred to elaim be declared 
a preferred claim, and that the said hquidating agent rejected the said 
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claim on 5 June, 1931, and notice of said rejection was received by 
Young M. Smith, receiver, plaintiff, on 6 June, 1931, and that this suit 
was instituted aad Bent filed within the statutory 90 days there- 
after. 

It was stipulated by both counsel for plaintiff and counsel for 
defendant in open court that the foregoing findings of fact are correct 
and that there is no objection thereto by either party. 

Upon the foregoing findings of fact it 1s, thereupon, ordered, adjudged 
and deereed that the claim of the plaintiff be, and the same is hereby. 
allowed as a preferred claim against the assets of the Central Bank and 
Trust Company, and when final settlement is made by said defendant 
the said claim shall be allowed priority in payment over the claims of 
the common creditors and shall either be paid in full, as a preferred 
elaim, or in the event of an insufficient amount, to pay all of the pre- 
ferred claims, then it shall share pro rata with the other preferred claims 

igainst the said Central Bank and Trust Company; and that the de- 
ronda be taxed with the costs.” 

From the judgment as signed, the defendant excepted, assigned error 
and appealed to the Supreme Court. 


Harkins, VanWinkle & Walton for plamtif. 
Johnson, Smathers & Rollins and T. A, Uzzell, Jr., for defendant. 


Crarkson, J. The plaintiff contends that the $75,000 was placed with 
the Central Bank and Trust Company under an agreement that said stim 
was to meet certain specific obligations of said Meadows Realty Coin- 
pany, and that the bank had knowledge of this fact, and that their 
deposit was what is known in law as a deposit for a specific purpose, 
and consequently are entitled to a preference against the assets now iu 
the hands of the Commissioner of Banks. 

The defendant contends, on the other hand, that, in order for a trust 
to attach to the assets now in the hands of the liquidating agent. the 
funds or a part of the funds belonging to the plaintiff must exist in the 
hands of the liquidating agent, upon which the trust can attach, i 
oider that cquity may return to its rightful owner that which actually 
belongs to him, and that no such funds remain in the recelyer’s hands. 

The plaintiff contends that defendants’ contention 1s a misconception 
of what the plaintiff is secking in this ease. “He is not trying to locate 

fund upon which he can impress a trust. He is seeking to have lis 
Cahn awarded a preference over the claims of unsecured creditors as in 
law and equity he is entitled to have.” 

This case is governed by Parker vw. Drust Co., 202 N.C. 230, and 
Flack rv. Hood, Comr,, aute, 337, The judgment of the court below is 


eee 
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ASHEVILLE SAFE DEPOSIT COMPANY, TrustTEF, v. GURNEY P. HOOD, 
COMMISSIONER OF BANKS OF THE STATIC OF NORTH CAROLINA, AND 
G. N. HENSON, LiQUIDATING AGENT ForR THE CENTRAL BANK AND 
TRUST COMPANY. 
(Filed 15 March, 1938.) 


Appeal and Error F a—Defendant held not entitled to 1aise question of 
plaintiff's right to sue, no objection having been made in court 
below. 


Where an action is instituted by a corporation on the theory that it 
was a duly substituted trustee of an active trust, C. &.. 446, $49. and the 
plaintiff's right to sue is not raised in the lower court. and the lower 
court finds as a fact under agreement of the parties that plointif was 
dwy substituted as trustee, the question of whether the plaintiff is the 
real party in interest may not be raised by the defencanr fay the fits 
time in the Supreme Court. 

(For digest on the question of preference in the distribution of an 
insolvent bank's assets see Mlackh «. iTood. Comr.. ante, 337.) 


AppeanL by defendants from Sink, J., at June Civil Term, 1932. of 
BexcompBe, Affirmed. 

The parties to this controversy, in the court below. agreed to waive 
a jury trial and that the court should find the facts and render judg- 
ment thereon. The findings of fact, in part, are as follows: 

“The Continental Mortgage Company is a corporation ‘Inly created 
and existing, and was formerly engaged in business in the city of Ashe- 
ville, North Carolina, and formerly engaged in the busvuess of making 
loans secured by deeds of trust constituting Hens on real estate in the 
county of Buncoinbe and other counties in the State of North Carolina, 

That in all the loans so made by said Continental Mor-gage Company, 
the Central Bank and Trust Company was designated as trustee in the 
several deeds of trust securing said loans—-that is to sav, loans were 
made to individuals by the Continental Mortgage Company and notes 
were executed evidencing said loans, usually payable mouthiv, secured 
bw deeds of trust in which the said Central Bank and Trust Company 
was named as trustee. 

That the Continental Mortgage Company issued several series of 
bonds, payable to bearer, and sold the same to the public. and pledged, 
among other things, as collateral security to said bonds, the notes and 
mortgages referred to in the preceding paragraph, and said notes and 
mortgages were held in the trust department of the Central Bank and 
Trust Company. 

That, as set forth above, the notes and mortgages referred to con- 
tained a provision for monthly payments by the borrowers, and also 
contained a provision authorizing the trustee to hold these monthly 
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payments until a semiannual interest installment matured under the 
terms of said deed of trust, and pursuant to some arrangement between 
the said bank and Continental Mortgage Company, the makers of said 
notes made monthly payments direct to the Continental Mortgage Coni- 
pany, which company received said payments from time to time and 
deposited same to its own credit in the Central Bank and Trust Com- 
pany, and then made monthly remittances to the trust department of the 
said Central Bank and Trust Company, giving one check to said bank 
for the aggregate amount of all collections made from the numerous 
individuals who had made payment during the preceding month, the 
said check being accepted by the trust department of the said Central 
Bank and Trust Company and deposited to the credit of ‘trust depart- 
ment’; that with each monthly remittance thus made by the Continental 
Mortgage Company, an accompanying statement was furnished to the 
bank, showing the several individuals who had made payments, and the 
amount of such payments, which record and statement was filed with the 
trust department of the Central Bank and Trust Company, to the end 
that a proper record night be made of the collections so made by the 
Continental Mortgage Company and so remitted to said Central Bank 
and Trust Company, as trustee. 

That upon receipt of payments from the Continental Mortgage Com- 
pany in the manner set forth in the preceding paragraph, the Central 
Bank and Trust Company opened an individual account with each 
mortgagor who had thus made payments on his mortgage through the 
said Continental Mortgage Company, said payments being shown as a 
deposit on an individual ledger account under the name of the individual 
so making the payments, and that it was the practice of the bank, upon 
the maturity of the semiannual payments due by said mortgagor, to 
debit his account on the individual ledger and credit his individual note 
to the amount of the payments thus previously made. 

That at the time of the failure of the Central Bank and Trust Com- 
pany the aggregate amount to the credit on the individual ledger account 
of the several individuals who had made payments on their mortgages 
to the Contineutal Mortgage Company, and which company had in turn 
remitted to the bank, as hereinbefore set out, was ninety-eight thousand, 
nine hundred and nineteen dollars and ninety cents ($98,919.90); and 
that according to the books of said bank the said entire amount remained 
to the credit of the several individuals and had not been credited upon 
their notes and mortgages. . .. 

Upon the foregoing findings of fact the court is of the opinion and so 
adjudges that the plaintiff is entitled to recover the sum of $98,919.90, 
with interest thereon from 19 November, 1930, and that the same is 
entitled to be adjudged as a preferred claim against the assets of the 
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Central Bank and Trust Company, in the hands of the defendants, and 
to be paid only in the event there is sufficient amount to pay all pre- 
ferred claims, and, if there is not a sufficient amount, that then said 
claims shall pro rate equally with other preferred claims allowed by 
the court.” 

From the judgment rendered by the court below, defendants excepted, 
assigned crror and appealed to the Supreme Court. 


fred S. Barnard for plaintiff. 
Johnson, Smathers & Rollins for defendants, 


Crarkson, J. Defendants contend that it is doubtful if the plaintiff 
in this cause is the real party in interest. C. §., 446, 449. Sheppard v. 
Jackson, 198 N. C., 627. Under C. S., 449, supra, “A trustee of an 
express trust”——“may sue without joining with him the person for whose 
benefit the action is prosecuted.” The record discloses that “The plain- 
tiffs and defendants having in open court waived a jury trial and agreed 
that the judge might hear the evidence, find the facts and render judg- 
ment thereon.” The court below found: “That the said Central Bank 
and Trust Company having become, by reason of its insolvency, dis- 
qualified to act as trustee in the several deeds of trust exccuted to it for 
the benefit of the said Continental Mortgage Company and said Federal 
Mortgage Company, the plaintiff was in accordance with the terms and 
provisions of said deeds of trust duly substituted as trustee in all of 
said deeds of trust, and all of the amounts so collected by the Central 
Bank and Trust Company, as trustee under said deeds cf trust on the 
notes and mortgages so delivered to it for collection, as aforesaid, should 
be paid to the plaintiff as such substituted trustee, to be applied by it in 
aecordance with the terms and provisions of the agreement under which 
the said Central Bank and Trust Company collected the same.” 

This question as to plaintiff’s right to sue was not raised in the court 
below. Conceding, but not deciding that the plaintiff was not the real 
party in interest or “a trustee of an express trust,” we think that it 1s 
too late now to make this contention. The theory on which the ease 
was tried was to the effect that plaintiff was the real party in interest 
and authorized to receive any recovery in this action and make proper 
application of the fund. If the question had been raised in the court 
below an amendment could have been allowed. This Court can allow an 
amendment as to parties. C. S., 1414. Nent v. Bottoms, 56 N. C., 69; 
Hlodge v. R. R., 108 N. C., 24. 

From the facts found by the court below and the judgment thereon, 
the plaintiff, on behalf of the Continental Mortgage Compeny, is entitled 
to recover of defendants $98,919.90. 
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The case is governed by Parker v. Trust Co., 202 N. C., 230, and 
Flach v. Hood, Comr., ante, 387. 

The claims filed by plaintiff were on behalf of the Continental Mort- 
gage Company, and the Federal Mortgage Company. The Federal 
Mortgage Company’s claim of $188,428.10 was denied by the court 
below, as a preference and in this we see no error. The judgment of the 


court below is 
Affirmed. 


BEACON MANUFACTURING COMPANY v. GURNEY P. HOOD, ComMMIs- 
SIONER OF BANKS, AND G. N. HENSON, LIQUIDATING AGENT OF THE CEN- 
TRAL BANK AND TRUST COMPANY. 

(Filed 15 March, 19383.) 


Banks and Banking H d—Deposit made in reliance on false, published 
bank statement does not entitle depositor to preference. 


A complaint alleging that plaintiff relied on the false and fraudulent 
statement of a bank’s condition published in a newspaper, and in conse- 
quence deposited a check in the bank which was collected by the bank 
and credited to the depositor's account several days before the bank 
was placed in a receiver’s hands, without any allegation that such mis- 
representations were made to the plaintiff personally, is held insufficient 
to state a cause of action against the receiver for a preferred claim, and 
his demurrer thereto was properly sustained. 


APPEAL by plaintiff from Sink, J., at June Term, 1932, of Buyn- 
coMBE. Affirmed. 

This is an action to have the claim of the plaintiff against the Cen- 
tral Bank and Trust Company of Asheville, N. C., an insolvent bank- 
ing corporation, now in the hands of the defendants for liquidation 
as proyided by statute, adjudged a preference, and ordered paid by the 
defendants out of the assets in their hands of the Central Bank and 
Trust Company before the payment by them of the claims of other de- 
positors and creditors of the said Central Bank and Trust Company. 

Tt is alleged in the complaint that on 7 November, 1930, the plaintiff 
seut to the Central Bank and Trust Company, by mail, for deposit to 
its credit, its check for $20,000, drawn on a bank at New Bedford, in 
the State of Massachusetts; and that said check was received aud col- 
leeted by the Central Bank and Trust Company, and its proceeds placed 
to the credit of plaintiff on or about 14 November, 1930. 

It is further alleged in the complaint that prior to 7 November, 1930, 
the Central Bank and Trust Company, through its officers and directors, 
for the purpose of inducing plaintiff and others to deposit money in said 
Bank and Trust Company, from time to time, published statements 
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showing the financial condition of said Bank and Trust Company; that 
these statements showed that said Bank and Trust Company was sol- 
vent, and amply able to meet and satisfy its pecuniary obligations; that 
said statements were false and fraudulent, for that said Bank and Trust 
Company at the time they were published was hopelessly insolvent, as its 
ofhecrs and directors well knew; and that plaintiff was induced by and 
relied on these false and fraudulent statements, when it sent its check to 
the said Bank and Trust Company, for deposit on 7 November, 1930. 

Tt is further alleged in the complaint that the Central Bank and Trust 
Company closed its doors and ceased to do business on or about 19 
November, 1930, because of its insolvency; and that all its property 
and assets, including approximately $65,000, in cash, were taken over 
and passed into the possession of the defendants as provided by statute. 

It is further alleged in the complaint that at the date on which the 
Central Bank and Trust Company closed its doors ard ceased to do 
business, to wit: 19 November, 1930, the balance duc to the plaintiff by 
the said Central Bank and Trust Company, on its account as a deposi- 
tor, was #20,200.78, and that plaintiff is entitled to have its claim for 
sald amount, or at least for the sum of $20,000, adjudged a preference 
and paid out of the assets of the Central Bank and Trust Company, 
before the claims of other depositors or creditors are paid. 

It was admitted in the record that plaintiff’s claim against the Cen- 
tral Bank and Trust Company for $20,200.78 has been allowed by the 
defendants; the contention, however, that said claim should be allowed 
as a preference, was rejected by the defendants prior to the commence- 
ment of this action. 

The defendants demurred to the complaint on the ground that the 
facts stated therein are not sufficient to constitute a cause of action 
for a preferential claim, for that it is not alleged in the complaint that 
any representations were made to the plaintiff specifically as to the 
solvency of the Central Bank and Trust Company, at or prior to the 
date of its deposit on 7 November, 1930, as an inducement peculiar to 
the plaintiff to make said deposit. 

At the hearing of the action on defendants’ demurrer, it was ordered 
and adjudged that the demurrer be and it was sustained. 

From judgment dismissing the action the plaintiff appealed to the 
Supreme Court. 


James F, Armstrong and Alfred S. Barnard for plaintiff. 
Johnson, Smathers & Rollins for defendants. 


Connor, J. The plaintiff contends that on the facts alleged in the 
complaint and admitted by the demurrer, its title to the proceeds of the 
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check which it deposited in the Central Bank and Trust Company on 

November, 1930, did not pass to or vest in said Central Bank and 
Trust Company. This contention is founded upon the allegation in the 
complaint that plaintiff was induced to deposit said check by false and 
fraudulent representations made to it aud the public by the Central 
Bank and Trust Company, through its officers and directors, by meaus 
of statements as to its financial condition published by said Bank and 
Trust Company prior to 7 November, 1930. It is not alleged in the 
complaint, however, that at or before the date of said deposit, any 
representation as to its financial condition was made to the plaintiff by 
the Central Bank and Trust Company or by any of its officers or direc- 
tors in its behalf, other than statements published by the said Central 
Bank and Trust Company as inducements to the plaintiff and the pubhe 
to make deposits in said Bank and Trust Company. In the absence of a 
false and fraudulent representation made specifically to the plaintiff, 
with respect to the financial condition of the Central Bank and Trust 
Company, the plaintiff has no equity superior to the rights of other 
depositors or creditors of the Central Bank and Trust Company, who 
made deposits in said company in reliance upon the statements published 
by said company, and there was no error in the judgment dismissing 
the action. Steele v. Allen (Mass.), 134 N. E., 401, 20 A. L. R., 1203, 
The judgment 1s 

Affirmed. 


FIRST NATIONAL BANK AND TRUST COMPANY OF ASHEVILLE, N. C., 
RECEIVER AND TRUSTEE OF THE CENTRAL SECURITIES poe 
ASHEVILLE, N. C., v. GURNEY P. HOOD, COMMISSIONER OF BANKS OF 
NORTH CAROLINA, ET AL. 


(Filed 15 March, 1933.) 


Banks and Banking H d—Purchaser of bonds held entitled to preference 
under bank’s agreement to hold securities for protection of bonds. 


Where a bank acting as trustee under a trust indenture to hold se- 
curities for the protection of a bond issue receives the proceeds of the 
bond issue and commingles them with its general funds instead of pur- 
chasing securities and holding them for the protection of the bond issue 
as it was bound to do under the trust agreement, the purchaser of the 
bonds, relying upon the hank’s statement that it was holding such 
securities, is entitled to a preference in the bank’s assets in the hands 
of a receiver. 


Civin action, before Sink, J. From BuNcomse. 
The question was determined upon an agreed statement of facts. uA 
summary of such pertinent facts is as follows: The plaintiff is the duly 
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appointed receiver of Central Securities Company of Asheville. The 
defendant, as Comnussioner of Banks, has in his possession for lhquida- 
tion all the property and assets of Central Bank and Trust Company. 
The officers of Central Securities Company and the Central Bank and 
Trust Company were practically the same; that is to say, W. B. Davis 
was president and active manager for both companies, and there were 
other interlocking officers. In December, 1928, the bank was trustee in 
a certain trust indenture, according to the terms of which the Securities 
Company assigned, transferred, deposited and pledged unto the bank in 
trust certain notes, bonds, mortgages, cash and other securities. This 
pledge of securities was for the purpose of supporting coupon bonds 
issued and to be-issued by the Securities Company. On 28 January, 
1930, the Securities Company contemplated the issue of what is de- 
scribed as Series E. Bonds, and on said date entered into a supplemental 
trust agreement with the bank as trustee. By virtue of this supplemental 
agreement Series E. Bonds were issued by the Securities Company in 
the sum of $380,000. $280,000 of these bonds had been purchased by 
A. E. Kusterer and Company of Grand Rapids, Michigan. On 10 
September, 1930, negotiations were begun between the Securities Com- 
pany and Kusterer for the purchase of $100,000 of said Series E. Bonds. 
Kusterer agreed to purchase $100,000 worth of said bonds, but before 
consunmating the purchase inquired of the bond department of the bank 
as to the securities held for the payment of said bonds. Thereupon the 
bond department of the bank on 23 September, 1930, advised Kusterer 
that it then held, among other securities, $117,500 in Liberty Bonds. 
Relying upon said representations so made by the bank, Xusterer paid to 
the bauk as trustee on 24 September, 1930, the purchase price of 
$100,000 for said Series E. Bonds. .At the time of making the represen- 
tations to Kusterer and Company as an inducement to tne purchase, the 
bank did not have but $27,500 of Liberty Bonds. Thereafter, on various 
days in September, the Securities Company bought an aggregate of 
$90,000 of Liberty Bonds. Drafts for the purchase price of these bonds 
were paid by the bank. All of these bonds were sold, and it was 
specifically agreed “that the funds derived by the Central Bank and 
Trust Company from the sale of United States Liberty Bonds, above 
mentioned, were appropriated and used by Central Bank and Trust Com- 
pany in the course of its business and went to swell the assets of said 
bank.” The bank failed on 19 November, 1930, and the receiver for the 
Securities Company filed a claim with the defendant contending that the 
Securities Company was entitled to a preference. The defendant took a 
contrary view. 

After hearing the argument of counsel the trial judge was of the 
opinion that the plaintiff was entitled to a preference fcr $117,500, and 
so adjudged. From the judgment so rendered the defenclant appealed. 
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Alfred 8S. Barnard for plaintiff. 
Johnson, Smathers & Rollins for defendants. 


Broepen, J. Eliminating scenery and background, the case is this: 
The Central Bank and Trust Company was trustee under a trust in- 
denture to hold securities for the protection of a bond issue duly made 
by the Securities Company. Certain bonds of such issue were sold, and 
the purchaser paid the money to the trustee. The trustee commingled 
the money and appropriated the same to its own use. The facts inter- 
preted in the hght of recent cases dealing with preferences, disclose that 
this money had a string tied to it or an invisible legal fence about it, 
setting 1t apart from the general funds of the bank. Therefore, the 
judgment is affirmed upon authority of Parker v. Trust Co., 202 N. C., 
230, 162 8S. E., 564, and Flack v. Hood, Comr., ante, 337. 

Affirmed. 


BOARD OF EDUCATION OF BUNCOMBE COUNTY, anp T. H. REEVES, 
TREASURER OF BUNCOMBE COUNTY, v. GURNEY P. HOOD, Commis- 
SIONER OF BANKS, AND G. N., HENSON, LIQUIDATING AGENT oF CENTRAL 
BANK AND TRUST COMPANY. 


(Filed 15 March, 1933.) 
Banks and Banking H d-—Cashier’s check does not constitute statutory 


or equitable preference against assets of insolvent bank. 


Where a bank debits a depositor’s account with the amount of a check 
drawn by the depositor and issues its cashier's check for the amount, 
but is placed in a receiver's hands before remitting the proceeds to a third 
person as instructed to do by the depositor: Held, the cashier’s check 
does not constitute a preference either as defined by C. S., 218(c) or 
under the trust fund theory. 


Civin action, before Clement, J., at October Term, 1932, of Buy- 
COMBE, 

It was agreed that the trial judge should find the facts and enter 
judgment thereon. Such of these facts as are pertinent to the point of 
law involved are as follows: 

On 7 November, 1930, the board of education drew a draft, “payable 
to the Central Bank and Trust Company of Asheville,” and drawn upon 
the treasurer of Buncombe County, in the sum of $204,333.33, with 
attached memorandum reading as follows: “Notes due Central Hanover 
Bank and Trust Company, $200,000; interest on same from 12 June, 
1930, at 5¢¢, $4,333.33; total $204,333.33.” Between the dates of 7 
November and 15 November, the secretary of the board of education 

12— 2H 
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presented the draft to the Central Bank and Trust Company “with 
instructions that said bank collect the proceeds of said warrant or draft 
from the treasurer of Buncombe County and transmit the same to Cen- 
tral Hanover Bank and Trust Company for the express and sole purpose 
of paying off and discharging the aforesaid $200,000 of notes with ac- 
erued imterest. On 15 November, 19380, L. L. Jenkins, treasurer of the 
public school fund of Buncombe County, executed and delivered to the 
Central Bank and Trust Company a check “on the Buncombe County 
school fund in the sum of the aforesaid warrant or draft, and the same 1s 
stamped paid by the bank on 14 November, 1930. On 14 November, 
1930, the ledger sheet of Buncombe County school fund was debited 
with the aforesaid check, reducing the balance of the public school fund 
from $376,313.49 to $171,980.16. On the same day the Central Bank 
and Trust Company issued its cashier’s cheek, payable to ‘ourselves’ in 
the sum of $204,333.33.” This cashier’s check was marked paid 19 No- 
yember, 1930, and said sum was credited to the Buncombe County school 
fund, increasing the balance in said fund to $390,873.39. The Central 
Bank and Trust Company failed to transmit or cause to be transmitted 
to the Central Hanover Bank and Trust Company of New York City 
the proceeds of said check and closed its doors on 20 November, 1930. 
On the day it closed the bank had these items and due from other banks 
the sum of $144,474.85. Of this sum only $65,493.13 in cash actually 
‘ame into the hands of the receiver. The bank had other unencumbered 
and unpledged assets of the face value of approximately #4,600,000. 

Upon the foregoing findings of fact the trial judge was of the opinion 
that the claim of plaintiff constituted a preference and ordered that 
plaintiff’s claim be paid out of the amount of cash ac-ually on hand at 
the time of the failure, to wit, the sum of $65,493.13, and that such claim 
did not constitute a preference to be paid out of the other general assets 
of the bank. 

From such judgment both parties appealed. 


C. NV. Malone and Jones & Ward for plaintiff. 
Johnson, Smathers & Lollins for defendants. 


Brocpen, J. The ecashier’s check deseribed in the evidence did not 
constitute a statutory preference as defined by C.S., 218(ce). In re Bank, 
ante, 143. See, also, Worecoch v. Hood, Comr., 202 N. C., 321, 162 S. E., 
730. Nor do the facts constitute a preference upon the trust fund theory 
as interpreted in Parker v. Trust Co,., 202 N. C., 230, 162 S. E., 564; 
Willams v. Hood, Comr., ante, 140. See, also, Flach v. Hood, Comr., 
ante, 337. 

Reversed. 


t 
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MANSON McCLEESE vy. EASTERN BANK AND TRUST COMPANY, 
(Filed 15 March, 1933.) 


Appeal and Error A e— 


Where the questions sought to be presented on appeal have become 
academic the appeal will be dismissed. 


AppeaL by defendant from Harris, J., at October Term, 1932, of 
Pamuico, .\ppeal dismissed. 


W.B. Rk. Guion for plainteff. 
Warren & Warren for defendant. 


Crarxson, J. The plaintiff when a minor had on deposit in defendant 
bank, on ........ September, 1930, about $819.18 and $34.64. He, with 
his mother as guardian, made an agreement with defendant, on 8 Au- 
gust, 1930, in part, as follows: “I/we will postpone until 20 December, 
1932, the payments, without interest of my/our respective claims against 
said bank, or any individuals thereon, and no part of said claims against 
said bank shall be legally demandable prior to 20 December, 1932,” ete. 

After plaintiff came of age he sued defendant, on 23 September, 19382, 
and alleged in the complaint, in part: “That at said time and place, 
this plaintiff was without business experience, an orphan, and relied 
upon the assurances above mentioned; but upon reaching the age of 
21 and the plaintiff became 21 on 18 September, 1932, after mature 
consideration, concluded that it was necessary for plaintiff to have said 
sum of money, and that his own best interests required that he have the 
sum. That on 23 September, 1932, plaintiff drew his check on said 
Eastern Bank and Trust Company, and presented the same at said bank 
at Bayboro for payment, advising the said bank that although he, when 
a minor, had entered into a contract not to check upon said account 
until 20 December, 1932, upon certain representations, that he now dis- 
believed the representations and, 21 years of age, desired his money. 
That the defendant then and there refused to give the said money to 
plaintiff.” 

The defendant demurred to the complaint: “That the complaint filed 
herein does not state facts sufficient to constitute a cause of action in 
that: (1) It appears on the face of the complaint that the plaintiff, in 
1930, a minor 20 years of age, executed and agreed with the defendant 
herein that he would not check against or draw upon his deposits in 
said defendant bank until 20 December, 1982, and that in violation of 
his admitted agreement plaintiff on 23 September, 1932, drew his check 
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on his deposit in said bank and presented same for payment. (2) That 
there 1s attached hereto a true copy of plaintiff’s agreement with said 
bank as referred to in the complaint, which is also executed by Mrs. 
Beatrice MeCleese, guardian of said minor plaintiff, and attention is 
here called to (8 C.$., 1924) section 220(), which provides as follows: 
‘Whenever any person who is a minor of the age of Afteen years and 
upward shall make a deposit in any State or National Bank in this 
State, the same shall be held for the exclusive benefit and right of said 
minor, free from the control of all persons whatsoever, and it shall be 
paid, together with interest, if there be any interest thereon, to the per- 
son in whose name the deposit shall be made, and the veceipt, check, or 
quittance of such minor to the said State or National (bank) shall be 
valid and sufficient release and discharge for such deposit, or any part 
thereof, to the bank in which said deposit was made.’ Wherefore, de- 
fendant prays judement that this action be dismissed «t the cost of the 
plaintiff.” 

At October Term, 1932, the court below overruled the demurrer “to 
the foregoing Judgment overruling the demurrer the defendant excepts 
and appeals to the Supreme Court. Notice of appeal given in open court 
and waived,” ete. 

On 7 November, 1932, the plaintiff made a motion accompanied by 
atiidavit setting forth certain facts, praying that a receiver be appointed 
for defendant. The defendant made motion “to strike from files and 
dismiss motion and affidavits of plaintiff asking for receivership.” 

The court below set forth certain facts and renderec. judgment: “It 
is now thereupon ordered, adjudged and decreed that the defendant: 
deposit in court the said sums of $819.13 and of $34.64, to be safely 
held, pending the final determination of this case. 21 November, 1932. 
W. C. Harris, judge presiding. On motion of the defendant for the 
stay of the foregoing judgment, it is considered, ordered and adjudged 
that the foregoing judgment may be, and the same shall be, staved upon 
the filing by the defendant of a good and sufficient bond, in the amount 
of $853.77, with sureties to be approved by the clerk of the Superior 
Court of Pamheo County, ete. W. C. Harris, judge presiding. 21 
November, 1932.” 

Defendant, in accordance with the judgment, gave bond and appealed 
to this Court. It appears by the record and defendant admits that plain- 
tiff “agreed with the defendant herein that he would not check agaist or 
draw upon his deposits in said defendant bank until 20 December, 1932.” 

Coneeding, but not deciding that under the statute plaintitt could 
mike the agreement contended for by defendant, the agreement expired 
201) December, 1932. This is Mareh, 19338. We will not diseuss the law 
as to what is a speaking demurrer, the right of minors, under the above 
section of the Consolidated Statutes, or the requiring defendant to give 
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bond on appeal, by the court below in the application by plaintiff for a 
receiver. Under the now existing facts the questions presented are moot, 
academic. Rousseau +. Bullis, 201 N. C., 12. For the reasons given, the 
appeal will be dismissed. 

Appeal dismissed. 


CHRISTINE WINDLEY vy. LOIS BROCK, F. BROCK, anp MARVIN 
) WRIGHT. 


(Filed 15 March, 1933.) 
Highways B b—Where evidence shows that intersection was not obstructed 


instruction defining obstructed intersection and speed thereat is error. 


In an action involving the question of negligence in causing a collision 
of automobiles 178 fect from an intersection of highways, an instruction 
defining the legal speed at an obstructed intersection and defining what 
constitutes an obstructed intersection will be held for reversible error 
where all the evidence shows that the intersection in question was not 
an obstructed intersection as defined by law. 


Civin action, before Parker, J., at October Term, 1932, of Hype. 

The plaintiff was a guest in a car owned and driven by the defendant, 
Marvin Wright, traveling from Washington to Wilmington on route No. 
30. State Highway No. 12 intersects No. 30. The Wright car was 
traveling southward along No. 80, approaching the intersection of 
Highway No. 12. At the same time the car driven by the defendant, 
Lois Brock, was traveling northwardly along No. 30 approaching the 
said intersection of No. 12. The road at the point of intersection on both 
sides thercof was straight for a considerable distance, variously estimated 
at from five hundred yards to a mile. The evidence further tended to 
show that when the Brock car reached a point approximately 178 feet 
south of the intersection it turned to the left across the road or lighway 
to enter a filling station on the west side of the highway, and that the 
two ears collided at a point about 173 feet south of the intersection. 
The plaintiff contended that the Wright car, in which she was a guest, 
was operated at an excessive rate of speed, and that the Brock car 
was negligently operated in that it turned directly across the road in 
front of the Wright car. This testimony shifted the controversy to the 
defendants, and each one contended that the other was negligent. 

Issues of negligence were submitted with reference to the negligence 
of both Lois Brock and of Marvin Wright and answered by the jury in 
favor of plaintiff. Damages were awarded in the sum of $5,000, and 
from the judgment upon the verdict the defendaut, Wright, appealed. 


H.C. Carter for plaintiff. 
MacLean & Rodinan for defendant. 
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Brocpoex, J. The trial judge charged the jury as follows: “The court 
further charges that persons driving a vehicle on a highway shall drive 
the same at a careful and prudent speed not greater than is reasonable 
and proper, having due regard to the trafic, surface and width of the 
highway and of any other conditions then existing, and no person shall 
drive any velicle upon a highway at such a speed as to endanger the life, 
linb or property of any person, and at a rate of speed greater than 15 
miles an hour when approaching within 50 feet and in traversing an 
intersection of highways when the driver’s view is obstructed. The court 
further charges you in this counection that a driver’s view is deemed to 
be obstructed when at any time during the last 100 feet of his approach 
to such imtersection he does not have a clear and uninterrupted view 
of such intersection, and of the trafhe upon all the highways entering 
such intersection for a distance of 200 feet from such intersection, 
The court further charges that the juncture of State Highway No. 30 
and the State Highway No. 12 as referred to by the witnesses in this 
case constituted intersecting highways within the meaning of the law.” 

The defendant, Wright, challenges the above instruction upon two 
grounds: (1) That a collision 173 feet from an intersection does not 
invoke the application of the speed law governing the operation of 
automobiles at intersections; (2) that there was no evidence that the 
intersection was obstructed and that hence it was probable that the jury 
received the impression that a speed in excess of 15 miles an hour at the 
intersection described in the evidence, constituted evidence of negligence. 

The court expresses no opinion as to whether a collision 173 feet 
from an intersection should be properly classified as a junction accident 
or injurv. However, the defendants’ contention with respect to the in- 
struction relating to a speed of fifteen miles an hour at an obstructed 
intersection is sustained. There is no evidence in the record that the 
intersection was obstructed. Therefore, the principle announced in Rudd 
v. flalmes, 198 N.C., 640, 152 8S. E., 894, is conclusive. The Court said: 
“The defendant excepted on the ground that the instruction assumes as 
a fact that the defendant’s view was obstructed. Whether his view was 
obstructed was undetermined. The defendant did not admit it, and in 
his brief the plaintiff says that no witness distinctly testified to it, al- 
though the testimony of the plaintiff, Dewey Harris, and J. E. Lucas is 
sufficieit to show, if believed, that the defendant’s view was obstructed. 
The evidence may have been sufficient, but the jury hac. no opportunity 
to deeide the question. The burden was upon the plaintiff to prove cach 
of the elements necessary to constitute neghgence, ineliding the plain- 
tiff’s failure to restrict his speed, because when approaching the inter- 
section his view was obstructed.” 

New trial. 
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WILLIS ROBERTSON v. VIRGINIA ELECTRIC AND POWER 
COMPANY ET AL. 
(Filed 15 March, 1933.) 
1. Master and Servant D b— 

The modern tendency is to give the rule defining “course of employ- 
ment’ a liberal and practical application, especially where the business 
of the master involves a duty to the public or to third persons. 

2. Corporations G i— 

A corporation is civilly liable for terts committed by its servants or 
agents within the course of their employment precisely as a natural 
person, 

3. Master and Servant. D b-——Evidence that defendant’s employees were 
acting within scope of employment in setting out five held sufficient. 

The evidence tended to show that defendant's employees were digging 
holes for telephone poles along defendant's right of way, that they were 
molested by yellow jackets, and in order to get rid of them, set fire 
to a tree above their nest, that the fire was allowed to burn and spread 
until a large part of plaintiff's woods were destroyed: Held, the evidence 
was sufficient to be submitted to the jury on the issue of whether the 
damage was caused by defendant’s employees while acting within the 
scope of their employment. 


BROGDEN and ADAMS, JJ., dissent. 


AppEAL by defendants from Cowper, Special Judge, at June Special 
Term, 1932, of WasHINGTon., 

Civil action to recover damages for an alleged neghgent burning of 
plaintiff’s timber lands. 

There is evidence tending to show that on 2 September, 1930, about 
1:30 or 2:00 p.m., while servauts of the defendants were engaged in 
digging holes for telephone poles along a right of way near Plymouth, 
N. C., they were molested by yellow jackets from a nest under an old 
pine, a small one, and in an effort to get rid of the yellow jackets and 
their stings, the tree was sct on fire by one of the servants, and allowed 
to burn until the fire spread from the might of way to plaintiff's woods, 
causing considerable damage. The defendants’ evidence 1s strongly and 
directly opposite. 

Verdict for the plaintiff on the issues of ownership and negligence, 
and damages assessed at $1,000. From judgment thereon, the defendants 
appeal, assigning as error the insufficiency of the evidence to carry the 
case to the jury or to support the verdict. 


ELL. Owens and Ward & Grimes for plainttf. 
T. Justin Moore, Zeb Vance Norman and Spruill & Sprucll for 
defendants. 
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Stacy, C. J. Was the servant about the master’s business and acting 
In the course of his employment when he set fire to the yellow jackets’ 
nest im order to prosecute the work he was engaged to do? Sawyer v. 
R. R., 142 N. C., 1, 548. E, 793. 

‘A servant 1s acting in the course of his employment, when he is en- 
gaged in that which he was employed to do, and is at the time about his 
master’s business. He is not acting in the course of his employment, if 
he is engaged in some pursuit of his own. Not every deviation from the 
strict execution of his duty is such an interruption of the course of em- 
ployment as to suspend the master’s responsibility; but, if there is a 
total departure from the course of the master’s business, the master is no 
Jonger answerable for the servant’s conduct.” Tiffany on Agency, p. 270. 

While the formal statement of the rule is simple enough, its applica- 
tion under a variety of conditions is not always so easy. No hard and 
fast definition of the expression “course of employment,” or “scope of 
authority,” readily apphieable to all cases, can be given, for rigidity of 
statement 1s opposed to liberality of application; and, if the right is to 
prevail in all cases, the former must bend to the latter. Otherwise sub- 
stance would yield to form. 

The modern tendency is to give the rule a liberal and practicable ap- 
pheation, especially where the business of the master, entrusted to his 
servants, involves a duty owed by him to the public or to third persons. 
Dickerson uv. Refining Co., 201 N. C., 90, 159 8. E., 446; Martin v. Bus 
Co., 197 N. C., 720, 150 S. E,, 501; Grier v. Grier, 192 N. C., 760, 135 
S. E., 852; Jackson v. Tel. Co., 189 N. C., 347, 51 S. E., 1015. 

In McLaughlin v. Cloquet Tie & P. Co., 119 Minn., 454, 1388 N. W., 
434, 49 L. R. A. CN. S.), 544, the defendant entrusted to its employees 
the work of rafting lumber products down a stream and through the 
lands of the plaintiff. The work during its progress was interfered with 
by a stump in the stream at a point near the plaintiff’s house. The fore- 
man and a driver, another employee, waded into the stream and sawed 
out the obstruction, and in doing so, both got wet. The driver, upon 
reaching the shore, built a fire near the bank of the stream on plaintiff’s 
land for the purpose of drying his clothes. He negligently failed to put 
out the fire, whereby the plaintiff sustained damages. The Court held 
that “the execution of the work entrusted by the defendant to its em- 
ployees required them to pass over the plaintiff’s land elong the banks 
of the stream, and the defendant owed to the plaintiff the duty of 
exercising due care to prevent injury to the plaintiff’s land in the course 
of the work assigned to its employees. The building of the fire by the 
driver to dry his clothes was not, as a matter of law, a departure from 
the course of his employment; for it was incidentally connected there- 
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with, and was made necessary by his going into the stream to remove 
the obstruction, which was a part of the work assigned to him.” 

We perceive no difference in principle between the case at bar and the 
McLaughlin case. See, also, Baxter v. Great Northern R. Co., 75 N. W. 
(Minn.), 1114; Note, Ann, Cas., 1914A, 1102; 11 R. C. L., 942. 

The case of Marlowe v. Bland, 154 N. C., 140, 69 S. E., 754, 47 
L. R. A. CN. S.), 1116, strongly urged by the defendants in favor of 
their position, is distinguishable in that the fire there set out, to clear the 
land of corn stalks, was started by the employee after his assigned task 
of cutting and piling the corn stalks had been completed, while here 
the work was going on and the fire was started for the purpose of en- 
abling the defendants’ servants to do the work assigned to them. The 
ease of Hxcelsior Products Mfg. Co. v. Kansas City So. R. Co., 263 Mo., 
142,172 S. W., 359, Ann. Cas., 1917B, 1047, is likewise distinguishable. 

The result of the modern cases is, that a corporation is liable civiliter 
for torts committed by its servants or agents precisely as a natural 
person. Though it may have no mind with which to plot a wrong or 
hands capable of doing an injury, yet it may employ the minds and 
hands of others. If the tort of the servant is committed in the course of 
doing the master’s work, and for the purpose of accomplishing it, it is 
the act of the master, and he is responsible “whether the wrong done be 
occasioned by negligence, or by a wanton and reckless purpose to accom- 
plish the master’s business in an unlawful manner.” Levi v. Brooks, 121 
Mass., 501; Denver, etc. Ry. v. Harris, 122 U.S., 597. 

When the servant is engaged in the work of the master, doing that 
which he is employed or directed to do, and an actionable wrong is done 
to another, either negligently or maliciously, the master is lable, not 
only for what the servant does, but also for the ways and means em- 
ployed by him in performing the act in question. Ange v. Woodmen, 173 
N. C., 338; Reinhard on Agency, sec. 3385; Buchken v. R. R., 157 N. C., 
443, 73 8S. E., 187; dfay v. Tel. Co., 157 N. C., 416, 72 §. E., 1059; 
Berry v. BR. #., 155 NX. C., 287, 71 8. E., 322; Roberis v. R. R., 143 
Ni. Cs. 176; | 

The motion for judgment as in case of nonsuit was properly over- 
ruled; and the prayer for a directed verdict was correctly denied. These 
are the only questions presented by the record. 

No error. 


ApaMs and BrocpEN, J.J., dissent. 
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EASTERN COTTON OIL COMPANY v. NEW BERN OIL AND FERTILIZER 
COMPANY, JOHN 8. WESKITT, W. J. SWAN anv H. G. SWAN. 


(Filed 15 March, 1933.) 
1. Abatement and Revival B b—Subject-matter of actions held not the 


same and plea in abatement to second action was bad. 


An action on an alleged contract will not support a plea in abatement 
in an action brought by the defendant in the first action against the 
plaintiff therein to recover damages for matters which were not set up 
by him as a counterclaim in the first action, since final judgment in the 
first pending action would not support a plea of res judicata in the second 
action, 

2. Venue A c— 


Where a corporation institutes an action for damages in the county 
in which it maintains its principal place of business the denial of de- 
fendant's motion for removal to the county of its residence is properly 
denied. C. S., 469. 


AppeaL by defendants from Parker, J., at December Term, 1932, of 
Perquimans, Affirmed. 

This action was heard on defendants’ plea in abatement and motion 
for removal to the Superior Court of Craven County, for trial, on the 
ground that at the date of its commencement in the Superior Court of 
Perquimans County there was pending in the Superior Court of Craven 
County an action between the parties to this action, in which the cause 
of action alleged in the complaint is founded on the sare transactions 
as those on which the cause of action alleged in the cornplaint in this 
action is founded. From judgment overruling their plea in abatement 
and denying their motion for removal, the defendants appealed to the 
Supreme Court. 


Tazewell Taylor and McMullan & McMullan for plaintiff. 
L. I, Moore for defendants. 


Connor, J. The defendants’ plea in abatement was properly over- 
ruled. The action pending in the Superior Court of Creven County at 
the date of the commencement of this action in the Superior Court of 
Perquimans County was instituted by the defendants in this action, as 
plaintiffs in that action, to recover of the plaintiff, as defendant in that 
action, damages for a breach of the contract alleged in the complaint in 
that action. The plaintiff as defendant in that action, in its answer 
denied the contract as alleged in the complaint; it did not plead the 
matters and things alleged in the complaint in this action as a counter- 
claim in that action. A final judgment in the action pending in the 
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Superior Court of Craven County would not support a plea of res 
judicata in this action. This is one of the tests applied to determine the 
identity of the causes of action where the defendant in an action pleads 
the pendency of another action in abatement of the action subsequently 
begun. Brown v. Polk, 201 N. C., 375, 160 8. E., 357; Bank v. Broad- 
hurst, 197 N. C., 365, 148 8. E., 452. Although the parties in the two 
actions are identical, the causes of action are not the same, nor are they 
founded on the same transactions. This renders the plea in abatement 
bad. Brown v. Polk, supra. 

The motion of the defendants for the removal of the action from the 
Superior Court of Perquimans County to the Superior Court of Craven 
County, for trial, was properly denied. The plaintiff is a corporation 
organized under the laws of this State, with its principal place of busi- 
ness in Perquimans County. The action was properly begun in the 
Superior Court of Perquimans County, C. 8., 469, and there was no 
error in the denial of defendants’ motion for its removal to the Superior 
Court of Craven County for trial. The judgment is 

Affirmed. 


EASTERN COTTON OIL COMPANY v. NEW BERN OIL AND FERTILIZER 
COMPANY, JOHN 8. WESKITT, W. J. SWAN anv H. G. SWAN, 


(Filed 15 March, 19838.) 


(For digest see Oil Co. v. Fertilizer Co., ante, 362.) 


APPEAL by defendants from Parker, J., at December Term, 1932, of 
Pereurmans. Affirmed. 

From judgment overruling their plea in abatement, and denying their 
motion for the removal of the action to the Superior Court of Craven 
County, for trial, the defendants appealed to the Supreme Court. 


Tazewell Taylor and McMullan & McMullan for plaintiff. 
L. I. Moore for defendants. 


Connor, J. The questions presented by this appeal are identical with 
the questions presented by the appeal docketed in this Court as No, 17. 

The judgment is affirmed on the authority of the decision in that 
appeal. See opinion in Oil Co. v. Fertilizer Co., ante, 362. 


Affirmed. 
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EASTERN COTTON OIL COMPANY v. NEW BERN OIL AND FERTILIZER 
COMPANY, JOHN 8. WESKITT, W. J. SWAN and H. G. SWAN. 


(Filed 15 March, 1933.) 


(For digest see Oi! Co. v. Fertilizer Co., ante, 362.) 


ApprEAL by defendants from Parker, J., at December Term, 1932, of 
Prereuimans. Affirmed. 

From judgment overruling their plea in abatement, and denying their 
motion for the removal of the action to the Superior Court of Craven 
County, for trial, the defendants appealed to the Supreme Court. 


Tazewell Taylor and McMullan & McMullan for plaintiff. 
L. I. Moore for defendants. 


Connor, J. The questions presented by this appeal are identical with 
the questions presented by the appeal docketed in this Court as No. 17. 

The judgment is affirmed on the authority of the decision in that 
appeal. See opinion in Oil Co. v. Fertilizer Co., ante, 362. 

Affirmed. 


GURNEY P. HOOD, CoMMISSIONER OF BANKS, EX REL. BANK OF ROSE HILL, 
v. H. J. BONEY anp Wire, INEZ C. BONEY, A. McL. GRAHAM, Ap- 
MINISTRATOR OF J. A. BANNERMAN, DECEASED, anD GURNEY P. HOOD, 
COMMISSIONER OF BANKS, EX REL BANK OF ROSE HILL, anv §S. D. 
PITTMAN, TRUSTEE, v. HARVEY J. BONEY ann INEZ C. BONEY, His 
WIFE. 

(Filed 15 March, 1933.) 


Limitation of Actions E c— 


In an action on a note under seal a mere allegation that defendant was 
a surety on her husband’s note, without supporting evidence, will not 
support her plea of three-year statute of limitations. 


ApprEaL by H. J. Boney and Inez C. Boney, his wife, from I/arris, J., 
at January Term, 1933, of Dvezry. No error. 


Oscar B. Turner for appellants. 
George R. Ward for plaintiff. 


Apams, J. This is an action to recover judgment on two notes executed 
by the defendants to the Bank of Rose Hill. The execution of the notes 
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and the amounts due are admitted, but the defendant Inez C. Boney 
alleges that she is a surety and pleads the three-year statute of limita- 
tions in bar. The notes are under seal. Action was brought within ten 
years. The defendants offered no evidence and excepted to an instruction 
that upon the evidence the issues should be answered in favor of the 
plaintiff. We find no error entitling the defendants to a new trial. 

No error. 


STATE OF NORTH CAROLINA on RELATION oF A. J. MAXWELL, Commis- 
SIONEK OF REVENUE, v. KENT-COFFEY MANUFACTURING COMPANY. 


(Iiled 15 March, 1933.) 


1. Taxation C g——Locus of sales of foreign corporation operating manu- 
facturing plant here is not determinative in allocating its income. 

The income of a corporation from a unitary business may be allocated 
for the purpose of assessing income taxes against it to different states 
in which its activities are carried on, but such allocation must be based 
upon apporticnment of productive capital, investment or employment, or 
some logical reference to the production of income, and the locus of its 
sales may not alone be made the basis of such distinction, the income 
from its sales being determined in relation to its capital, organization or 
efforts producing the sales, and where our State statute prescribes alloca- 
tion in accordance with the corporation’s capital outlay the statutory 
method will be deemed constitutional, with the burden on the corporation 
to show by evidence any outside factors rendering the application of the 
statutory method unconstitutional. 


2. Same—tLocus of capital stock of foreign corporation is immaterial in 
allocating its income taxable by the State. 


An income tax assessed against a corporation is not a tax upon its 
capital stock or franchise, and may be imposed in addition to a property 
tax, and in the allocation of its taxable income the locus of its capital 
stock need not be considered. 


3. Taxation A c— 


The provision of Art. V, sec. 8, of our State Constitution that property 
shall be taxed according to its true value in money does not apply to 
income taxes. 


4. Taxation A h—Tax on net income of corporation doing interstate 
business is not a burden on interstate commerce, 


An income tax on a corporation doing an interstate business is not a 
burden on interstate commerce, such tax being a tax on net income 
allocated to the State in accordance with a proper apportionment of the 
corporation's operations and business in this State, and the State may 
set up the formula for determining the allocation of income. 
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5. Statutes A e—Presumption in favor of constitutionality of statutes 
applies to taxing statutes. 


Ordinarily, the constitutionality of a taxing statute is to be determined 
upon its inspection, and those matters of which the court may take 
judicial notice, with the burden on the taxpayer to show that it is un- 
constitutional in its application to him, the presumption being in favor 
of constitutionality. 


6. Taxation C f — Burden is on appealing corporation to show that 
statutory assessment of income tax against it is unconstitutional, 
Where the Commissioner of Revenue has assessed an income tax 
against a foreign corporation operating a manufacturing plant in this 
State in accordance with the provisions of sees. 311(a). (c). of the 
Revenue Act of 1929, allocating its income taxable by the State in 
accordance with the ratio between its tangible property within the State 
and its total tangible property without regard to its intangible property, 
consisting of capital stock, cash, accounts receivable, etc., the Commis- 
sioner’s assessment will be upheld by the courts upen appeal where the 
corporation has failed to show that such method of allocation is unconsti- 
tutional in its application to the corporation, and the corporation's 
showing that its intangible property was not included in determining the 
ratio between its property within and without the State is not sufficient 
for this purpose, such intangible property being considered as the result 
and profits of its manufacturing operations in this State in the absence 
of proof that it resulted from operations without the State. 


Stacy, C. J., concurring. 


AppEAL by plaintiff from McHlroy, J., at May Term, 1932, of Carp- 
WELL. Reversed. 

The following judgment was rendered by the court below: “In this 
cause, pursuant to the authority granted to counsel for Kent-Coffey 
Manufacturing Company, at the May Term, 1932, of this court, the 
defendant above named was granted permission to file its amendment to 
the petition by alleging that the tax charged was and Js obnoxious to 
the provisions of the Interstate Commerce Clause of the United States 
Constitution, 

And a hearing in said action having been had by consent of the parties 
plaintiff and defendant, at a regular term of the Burke Superior Court 
on 13 May, 1932, the parties having theretofore agreed to waive all 
technicalities, and that hearings might be had outside of the county in 
which the controversy was pending and having agreea that all such 
orders could be made at Burke Superior Court as fully as they could 
have been made at Caldwell Superior Court. 

And the matter having been heard upon agreed facts as set forth 
in the petition and the exhibits thereto, and upon the whole record 
certified from the office of the Commissioner of Revenue, and the subse- 
quent record made in this Court. 
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It is now considered and adjudged by the court that the basis of 
taxation adopted by the Commissioner of Revenue is arbitrary and un- 
reasonable aud in conflict with the Interstate Commerce Clause and the 
Fourteenth .Amendmeut of the United States Constitution; and that the 
proper method of taxation would be to allot as income to the State of 
North Carolina such proportionate part of its entire income as the total 
of all of its tangible property in North Carolina bears to the total, 
tangible and imtangible, properties in North Carolina and elsewhere. 

Tt is thereupon considered and adjudged that the Keut-Coffey Manu- 
facturing Company have and recover of the State of North Carolina on 
the relation of .\. J. Maxwell, Commissioner of Revenue, the sum of 
$4,295.27, as shown from the report of Jack B. Phelps, acting chief in- 
come tax division, together with interest on said sum from 9 August, 
1930, until paid.” 

The plaintiff excepted and assigned error to the Judgment as signed 
and appealed to the Supreme Court. The necessary facts will be stated 
in the opinion. 


Attorney-General Brummilt and Assistant Attorneys-General Seawell 
and Siler for the State. 

Mark Squires, L. H. Wall, Houston D. Squires and W. C. Erwin for 
defendant. 


Crarkson, J. The defendant paid to plaintiff the tax assessed against 
it—#4,295.2T—under protest, excepted to the ruling of the Commissioner 
of Revenue, aud appealed to the Superior Court of Caldwell County, 
walving jury trial. Public Laws 1929, chap. 345, sec. 341. 

The sole question involved on this appeal is: Was the basis of taxation 
adopted by the Commissioner of Revenue arbitrary and unreasonable 
and in conflict with the Interstate Commerce Clause and the Fourteenth 
Amendment of the United States Constitution? We think not. 

This is an action to review an assessment of income taxes against the 
defendant Kent-Coffey Manufacturing Company, made by the Commis- 
sioner of Revenue. 

The appellee, Kent-Coffey Manufacturing Company, is a Delaware 
corporation carrying on a mauufacturing business in Caldwell County, 
North Carolina. .\ll of its manufacturing is done in this State. 

The appellee filed its income tax return for the year 1929, showing 
therein a uet income of $230,138.76 for the taxable year. In filing its 
return, it allocated to North Carolina 58.538 per cent of its net income 
and upon that allocation paid to the Commissioner of Revenue, for the 
State, an income tax of %6,062.34. In reaching this result, it used the 
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‘ralue of its tangible property in North Carolina and the value of all 
of its property, tangible and intangible, both within and without the 
State. 

When the return of the taxpayer came before the Commissioner of 
Revenue for review, he assessed an additional tax against the appellee 
which, with interest, amounted to $4,295.27. It is this latter sum, and 
that only, which 1s in controversy in this action. 

The cause was certified by the Commissioner of Revenue to the 
Superior Court of Caldwell County and there heard at Mey Term, 1932, 
the court holding “that the proper method of taxation would be to allot 
as income to the State of North Carolina sueh proportionate part of its 
entire income as the total of all of its tangible property 11 North Caro- 
lina bears to the total, tangible and intangible, properties in North 
Carolina and elsewhere.” 

The court thereupon adjudged that Itent-Coffey Manufacturing Com- 
pany recover of the State the sum of $4,295.27, the amount in con- 
troversy. 

The reassessment made by the Commissioner of Revenue was based 
upon the language of section 3811(a), chapter 345, the Revenue Act of 
1929, The business of the defendant comes within the type of that 
described in that section. The allocation formula set up :n that section 
for the apportioument of net income to this State is “st.eh proportion 
of its entire net income as the fair cash value of its real estate and 
tangible personal property in this State on the date of the close of the 
fiscal year of such company in the income year is to the fair eash 
value of its entire real estate and tangible personal property then owned 
by it, with no deductions on account of encumbrances thereon.” 

Section 811(¢) of the Revenue Act of 1929, defines “tar.gible personal 
property” as follows: “The words ‘tangible personal property, shall be 
taken to mean corporeal personal property, such as mazhinery, tools, 
implements, goods, wares and merchandise, and shall not be taken to 
mean money deposits in bank, shares of stock, bonds, noves, credits, or 
evidence of an interest In property and evidences of debt.” 

The Commisstoner of Revenue found, and the agreed facts in the 
record show, that the appellee owned real estate and taugible personal 
property, both within and without the State, of the fair cash value of 
$555,418.61, of which, such property of the value of 4550,96L48 was 
situated in North Carolina. Applying the statute to the facts as so 
ascertained, the Commissioner of Revenue found that 99.2. per cent 
of the net income of the defendant was apportionable tc North Caro- 
lina. The additional tax of $4,295.27 was assessed by the Commissioner 
and paid by the appellee under protest. The case comes here by appeal 
from the judgment of the Superior Court of Caldwell County in the 
regular way. 
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In support of its contentions, appellee sets up that it had a paid-up 
capital stock of $652,500. With respect to this capital stock, its position 
is stated in its petition as follows: “The said capital stock was employed 
by your petitioner for the purpose of manufacturing and, as your peti- 
tioner is advised and believes, had its situs within the State of its 
domicile, or the State of Delaware. Petitioner had also reserved and 
set aside as surplus or working capital $140,354.06; all of which surplus 
was employed in the business of your petitioner as a manufacturer, and 
all of which sum had a taxable situs, as your petitioner is informed and 
believes, in the State of Delaware and not in the State of North 
Carolina.” 

Appellee contends that the formula properly applicable to it is the 
relation of its tangible property in North Carolina to all of its property, 
tangible and intangible, both within and without the State. These in- 
tangibles cousist of the following items: 


CS rea tesadeunce ac teteln la betas eabancia esate a bieiantaceneee $ 61,349.91 
sVCCOUNTE) PECEIV A DLO. srr cdene-cntiiediatnand aed daloptncants 203,933.08 
ENOTES: TECOTY BD sy 2u.pocp0tinn serhdcnpissuulenagncithanet Goieartiaues 70,821.10 
Stock in other corporations 0.0.00. 13,100.00 
PPA AIC. CRIES R sis iin sd aoa tan sna aetin Mmta at 36,585.04 
NEARING ATO OF besser tase corsiecaeandrieatetaac $385,789.13 


Of these items, the cash is made up of deposits of $41,220 in banks 
without the State and deposits of $20,121.91 in banks in North Caro- 
lina, The inclusion of these bank deposits in North Carolina is evidently 
upon the theory that such intangibles have their situs within the dom- 
iciliary state of the corporation upon the maxin, “mobilia sequuntur 
personam,” 

It is also set up in the record, as a part of the appellee’s petition to 
the Commissioner of Revenue, upon which this case is being reviewed, 
that ‘“‘as a statement of fact rather than a contention for the allocation 
of petitioner’s taxes, the sales for the period of the report made without 
the State were the sum of $1,545,485.95, or 99.8 per centum of the 
total sales; and within the State the sum of $3,021.13, or 00.2 per 
eentum of the total sales.” 

It is admitted in the brief for appellee that its business is unitary. 
That term is simply descriptive, and primarily means that the concern 
to which it is apphed is carrying on one kind of business—a business, 
the component parts of which are too closely connected and necessary 
to each other to justify division or separate consideration, as independent 
units. By contrast, a dual or multiform business must show units of a 


So 
-J 
> 
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substantial separateness and completeness, such as might be maintained 
as an independent business (however convenient and profitable it may 
be to operate them conjointly), and capable of producing a profit in and 
of themselves. 

Coneeding that a unitary business may produce an income which must 
be allocated to two or more states in which its activities are carried on, 
such a business may not be split up arbitrarily and conventionally in 
applying the tax laws. It would seem to be necessary thar there should 
be some logical reference to the production of income; the distinction 
should be founded on a corresponding difference in apporticnment of pro- 
ductive capital, investment or employment, within the unitary business. 

The mere statement of a witness as to the income separately derived 
from purchase, from manufacture, and from sale, without supporting 
data, showing the influence of each factor in producing profit, gain or 
income from the separate operations—such as should be allocated to it 
independently—is merely an arbitrary guess. The bare fact of sale 
produces no income. It is merely the act by which the income is cap- 
tured; the capital, the organization or efforts which produce the sale, 
are the things to be considered in ascertaining the amount of income 
to be eredited to the sale. Certainly, in a unitary business, we must 
look further back than to the sale itself, or the activities which actually 
produce it. The tangible property element of capital outlay is cared 
for in the tangible property ratio set up by the statute. If there 1s 
anvthing beyond that of sufficient magnitude to affect the constitu- 
tionality of the application of this rule, it must be shown 11 the evidence, 
the burden resting upon the taxpayer to do so. 

But, it is not necessary to apply any of these principles in finding the 
correct solution of the problem before us. No effort was made in the 
evidence to break up the business of appellee into the separate or 
component clements of buying, manufacturing and selling, as was doue 
in the /Zans Rees case, 199 N. C., 42, 283 U.S., 123, 75 L. Ed., 879. 

Appellee is a foreign corporation, but employs its capital in manufac- 
turing in this State. As one part of its case, it relies upon the conten- 
tion that the whole of its capital stock is located at its aome office in 
Delaware. But the tax here imposed is not one upon the capital stock 
of the corporation or its franchise; Petroleum Company v. Bliss, 45 
R. [., 244; tdums Express Company ve Kentucky, 166 0. 8., 171, 41 
L, Ed., 960; Bank of California v. San Francisco, 142 Cal., 276, 64 
Pan cae Oe a 

The tax here in question is one upon income or net profits, That 
such a tax may be imposed, in addition to that on property, 1s now too 
well established to admit of debate. It is now universally regarded as 
one of the most just methods of apportioning the burdens of government. 
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The tax on income, imposed by the Revenue Acts of this State, is not 
a tax on property, within the meaning of the requirement of Constitu- 
tion, Article V, section 8, that property shall be taxed according to its 
true value in money. Tea Company v. Doughton, 196 N. C., 145, 149, 
Clark v. Maxwell, 197 N. C., 604, 606; State v. Gulf M. and N. R. 
Company, 138 Miss., 70, 104 So., 689; Ludlow-Saylor Wire Company v. 
Wollbrinck, 275 Mo., 339, 205 S. W., 196; Hattiesburg Gro. Company 
v. Robertson, 126 Miss., 34, 88 So., 4, 260 U. S., 710, 67 L. Ed., 475; 
Lawrence v. Tax Commission, 162 Miss., 338, 187 So., 503, 286 U. S., 
276, 76 L. Ed., 1102. 

As to the general nature of such taxes, see Doyle v. Mitchell Bros. 
Company, 247 U.S., 179, 62 L. Ed., 1054; Bowers v. Kerbaugh-Empire 
Company, 271 U. §., 170, 70 L. Ed., 886. 

A state may not impose any tax which results in laying a direct 
burden upon interstate commerce. But, a state may, in levying a general 
income tax, include within the taxable status so much of net income 
derived from interstate commerce as is properly apportionable to opera- 
tions and business within the State. U. S. Glue Company v. Oak Creek, 
247 U. S., 321, 62 L. Ed., 11385; Shaffer v. Carter, 252 U. S., 37, 64 
L. Ed., 445; Travis v. Yale d& Towne Mfg. Company, 252 U. S., 60, 64 
L. Ed., 460. 

A tax upon the net income of such corporation is not a burden on 
interstate commerce, simply because the products of the business are 
shipped and sold out of the State. The distinction between a tax on 
gross receipt and a tax on net income is thus stated by Justice Pitney 
in U. S. Glue Co. v. Oak Creek, supra, p. 328: “The difference in effect 
between a tax measured by gross receipts and one measured by net in- 
come, recognized by our decisions, is manifest and substantial, and it 
affords a convenient and workable basis of distinction between a direct 
and immediate burden upon the business affected and a charge that 1s 
only indirect and incidental. A tax upon gross receipts affects each 
transaction in proportion to its magnitude, and irrespective of whether 
it is profitable or otherwise. Conceivably it may be sufficient to make 
the difference between profit and loss, or to so diminish the profit as to 
impede or discourage the conduct of the commerce. .A tax upon the net 
profits has not the same deterrent effect, since it does not arise at all 
unless a gain is shown over and above expenses and losses, and the tax 
cannot be heavy unless the profits are large. Such a tax, when imposed 
upon net incomes from whatever source arising, is but a method of 
distributing the cost of government, hike a tax upon property, or upon 
franchises treated as property; and if there be no discrimination against 
interstate commerce, either in the admeasurement of the tax or in the 
means adopted for enforcing it, it constitutes one of the ordinary and 
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general burdens of government, from which persons aud corporations 
otherwise subject to the jurisdiction of the states are not exempted by 
the Federal Constitution because they happen to be engaged in com- 
mnerce among the states.” 

A state may tax the net income of a foreign corporaticn doing busi- 
hess within its taxing jurisdiction, and may include therein a portion 
of such net income arising from interstate commerce, properly appor- 
tionable to the State. Underwood Typewriter Co. v. Chamberlain, 253 
U.S. 113, 65 L. Ed., 165; Bass, Ratcliff and Gratton uv. State Tax 
Commission, 266 U. S8., 271, 69 L. Ed., 282; Hans Rees Sons v. North 
Carolina, 199 N. C., 42, 2838 U. S., 128, 75 L. Ed., 879. 

A state may set up a formula for determining that portion or net 
income properly attributable to business within the State, including 
that from interstate operations. In Aflantic Coast Line Railroad v. 
North Carolina, 262 U.§., 418, 67 L. Ed., 1051, the Supreme Court of 
the United States sustained allocation of net income to the State based 
upou an equal mileage proportion of gross operating revenues from 
interstate business. In U. 8. Glue Co. v. Oak Creek, supre, it sustained 
the Wisconsin .Aet, which apportioned net income upon the relation 
of gross business aud the value of corporeal property within the State 
to total gross business and the value of such property both within and 
without the State. In Underwood Typewriter Co. v. Chamberlain, supra, 
it sustained the Connecticut statute identical with that of North Caro- 
lina, which used the value of real estate and tangible personal property 
Within the State as the numerator and the value of real estate and 
tangible personal property, both within and without the State, as the 
denominator of the formulatory fraction. 

Ordinarily, the constitutionality of the taxing statute is to be de- 
rermuned upon its inspection, and those matters of which the court may 
take judicial notice. Stevenson v. Colgan, 91 Cal., 649, 14 L. R. A, 
459; People v. Durston, 119 N. Y., 569; Hovey v. Foster, 118 Ind., 502; 
1 Cooley Const. Lim. (8 ed.), p. 376, note 3. 

The burden rests upon the appellee here, as in all cases where one 
attacks the constitutionality of a statute in its applicability to him, to 
overcome that presumption of facts supporting constitutionality which 
uttaches to all legislative acts. Roberts v. Emmerson, 271 U.S., 50, 70 L. 
Ed., 827; Corieb v. Fox, 274 UL. S., 608, 71 L. Ed., 1228; Lawrence v. 
State Luv Commission, supra. The appellee relies upon IZans Rees Son 
t North Caroling, supra, as supporting its contentions. The difference 
is that in the Hans Rees case, evidence was presented breaking up the 
business into the separate elements of buying, manufacturing and sell- 
ing. No effort of that kind was made in the mstant case, 


N.C. | SPRING TERM, 1933. 


co 
~I 
co 


MAXWELL, COMR., v. MFG. Co, 


In the Onderwood Typewriter case, it appeared that $1,293,643.95 of 
the net profits of the taxpayer was received from sales of its products 
in other states, while only $42,942.18 of such net profits was received 
from sales made in Connecticut, the taxing State. Approximately 99 per 
centum of the net profits in the Underwood Typewriter case arose from 
sales in other states. By the allocation formula of the statute, 4744 per 
centum of the net income of the corporation was apportioned to Con- 
necticut. In the instant case, it appears that 98.4 per centum of the 
products of the taxpayer were sold to customers without the State. 
By the allocation formula used, identical with that of the Connecticut 
statute, sustained in the Underwood Typewriter case, 99.2 per centum of 
such income was assigned to North Carolina. The Supreme Court of 
the United States sustained the constitutionality of the Connecticut 
statute. In doing so, it said, at p. 121: “The legislature, in attempting 
to put upon this business its fair share of the burden of taxation, was 
faced with the impossibility of allocating specifically the profits earned 
bv the processes conducted within its borders. It therefore adopted a 
method of apportionments which, for all that appears in this record, 
reached, and was meant to reach, only the profits earned within the 
state. ‘The plaintiff’s argument on this branch of the case,’ as stated 
by the Supreme Court of Errors, ‘carries the burden of showing that 47 
per cent of its net income is not reasonably attributable, for purposes of 
taxation, to the manufacture of products from the sale of which 80 per 
cent of its gross earnings was derived after paying manufacturing costs.’ 
94 Conn., 47, 108 Atl., 159. The corporation has not even attempted 
to show this; and, for aught that appears, the percentage of net profits 
earned in Connecticut may have been much larger than 47 per cent. 
There is, consequently, nothing in this record to show that the method 
of apportionment adopted by the state was inherently arbitrary, or that 
its application to this corporation produced an unreasonable result.” 

The situation presented in the Hans Rees case is entirely different 
from that in the Underwood Typewriter case, or the one now before the 
Court. In the fans Rees case, the taxpayer did not rely for his defense 
upon the bare assertion that the act, as applied to it, produced arbitrary 
and unreasonable results, and was, therefore, unconstitutional, as taking 
its property without due process of law, or as being a burden upon 
interstate commerce. By an elaborate series of calculations, it presented 
to the Court facts upon which it undertook to separate or break up its 
business into the component elements of buying, manufacturing and 
selling. These facts and figures tended to show that while only 17 
per centum of its net income arose from manufacturing within the 
State of North Carolina, the allocation formula resulted in taxing 83 
per centum of its net income. This evidence was rejected in the court 
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below, but assumed to be correct in reaching the result in the Supreme 
Court of the United States. 

Always, then, the burden rests upon the taxpayer to show that the 
allocation formula, set up in the statute, produces such an arbitrary and 
unreasonable result as to be unconstitutional, as applied to the facts of 
the particular case. In the Bass, Ratcliff and Bretton case, supra, it was 
said by the Court, p. 283: ‘It is not shown in the present case, any more 
than in the Underwood case, that this application of the statutory 
method of apportionment has produced an unreasonable result.” The 
statute on its face carries that presumption of constitutionalitvy which 
attaches to all legislative acts. That it is constitutional upon its face is 
sustained by the opinion of the United States Supreme Court, in the 
Underwood Typewriter case, supra, in passing on the statute of the State 
of Connecticut, identical with the one here in question. 

The appellee has not undertaken to sustain the burden of supporting 
unconstitutionality by presenting evidence or facts sufficient for that 
purpose. The amount and situs of its capital stock has no relation to the 
problem. No evidence is presented undertaking to separate the business, 
the cost or expense thereof, or the income therefrom, into separate units 
of buying, manufacturing and selling. The larger portion of appellee’s 
intangible assets are without the State. They are evidertly the results 
and profits of the manufacturing processes which took place in North 
Carolina. They may be held without the State at the home office of 
the company in Delaware, as a matter of convenience. Standing alone, 
and without other evidence, the keeping of the larger portion of its 
intangible assets in another State does not indicate or snow that these 
items of cash, notes and accounts receivable arose from business activ- 
ities or operations elsewhere than in North Carolina. It may be noted 
here that this corporation, with a capital stock of $652,500, made net 
profits in the tax year amounting to $230,138.76, or a net return on Its 
invested capital of 85 per centum, and that the income tax imposed at 
the moderate rate of 444 per centum is, as contended for by the State, 
$10,243.39. 

The appellee has had full opportunity to present any evidence it 
might have had, showing that its net profits arose from business con- 
ducted elsewhere. The Revenue Act, sections 340 and 341, gives full 
opportunity for the taxpayer to be heard by the Commissioner of 
Revenue upon application aud petition for a revision of its return. That 
opportunity was afforded this taxpayer. The case was heard on appeal 
from the Commissioner of Revenue by the judge of the Superior Court, 
at which time the taxpayer had another opportunity to present evidence, 
as was done in the Hans Rees case. But it appears from the record that 
the appellee did not, at either of these hearings, undertake to present 
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such evidence. There is nothing in the record which shows that the 
allocation formula, as applied to it, works an arbitrary and unreason- 
able result, deprives it of its property without due process of law, or 
imposes auy burden upon interstate commerce. The judgment of the 
Superior Court must therefore be 

Reversed. 


Stacy, C. J., concurs on the ground that the case is controlled by the 
decision in Underwood Typewriter Co. v. Chamberlain, 254 U. S., 1138, 
rather than by the decision in Hans Rees Sons v. North Carolina, 283 
US 123. 


FARMVILLE OIL AND FERTILIZER COMPANY y. FANNIE V. BOWEN. 
(Filed 15 March, 193838.) 


1. Ejectment B a—Justice of the peace has jurisdiction of summary 
ejectment to determine questions of tenancy and holding over. 


A justice of the peace has jurisdiction of a summary action in eject- 
ment, C. S., 2865, 2376, and may determine the questions of tenancy and 
holding over, and while he has no equitable jurisdiction, he may con- 
sider equitable defenses set up in summary ejectment in so far as they 
relate to the issue of tenancy. 


2. Courts A d— 


In appeals from justices of the peace the jurisdiction of the Superior 
Court is entirely derivative and it must try the case as constituted in 
the justice's court. 


3. Ejectment B e—On appeal to Superior Court in summary ejectment 
the court is confined to matters within jurisdiction of justice. 


In appeals from the justice of the peace in summary ejectment the 
Superior Court’s jurisdiction is exclusively derivative and it may not con- 
sider equities between the parties except in so far as they relate to the 
issue of tenancy, and where in the justice’s court the defendant denies 
the tenancy and alleges that she was in possession under a contract of 
purchase made by plaintiff when it purchased the property at fore- 
closure sale, and on appeal the one issue as to tenancy is submitted to 
the jury and answered in defendant’s favor, the issue determines the 
controversy, leaving the rights of the parties in respect to the equitable 
matters set up as a defense to be determined by a court of competent 
jurisdiction. 


APPEAL by plaintiff from Harris, J., at October Term, 1932, of Pitt. 
No error. 

Summary proceedings in ejectment. The plaintiff alleged that the 
defendant’s term as tenant expired 81 December, 1931, and that the 
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defendant held over. The defendant denied tenancy and alleged that 
she was in possession under a contract of purchase. The justice of the 
peace gave judgment for the plaintiff and upon appeal to the Superior 
Court the jury found that the defendant was not a tenant of the plaintiff. 
Meantime, the defendant had been evicted and the Superior Court ren- 
dered judgment restoring her to the possession of the premises. The 
plaintiff appealed. 


F, M. Wooten and Albion Dunn for plaintiff. 
S.J. Everett for defendant. 


Apams, J. Justices of the peace have jurisdiction of summary pro- 
ceedings in ejectment. C. S., 2365. In this case the complaint, or “oath 
of the plaintiff,’ conforms to the statute. C.S., 2376. The president of 
the plaintiff testified: “I rented the premises described in the deed to 
Mrs. Fannie Bowen for the year 1931 under an oral contract; she was 
to pay $360 and one year’s taxes. There was an agreement with respect 
to the manner in which supplies were to be furnished. She took charge 
of the land under the rental contract and agreed to pay the #360 and 
taxes. She farmed the land in 1931 but did not pay the rent. I gave 
her notice to vacate the premises in 1932. She failed to give possession 
on 1 January, 1932.” 

The defendant denied the rental contract and contended that she and 
her husband had executed a mortgage and a deed of trust on the land 
in controversy, and that at a sale under the deed of trust the president 
of the plaintiff had bought the land for her benefit under an agreement 
that she should have ten years in which by annual installment to pay 
the amount due. She testified that she had never rented the land from 
the plaintiff and had never given up her possession. 

The magistrate found from the evidence before him tat the relation 
of landlord and tenant existed between the parties and thet the defendant 
held possession of the land after her term had expired. Upon these 
findings he adjudged that the plaintiff was entitled to possession. 

These were the only questions of which the magistraze had jurisdic- 
tion. In appeals from justices of the peace the jurisdiction of the 
Superior Court is entirely derivative. If the justice has no jurisdiction 
the Superior Court can derive none by appeal. It 1s the Jurisdiction 
of the justice which, on appeal, gives jurisdiction to the Superior Court; 
the appellate court tries de novo the action as constituted in the justice’s 
court. Ijames v. McClamroch, 92 N. C., 362; Cheese Co. v. Pipkin, 155 
N.C., 394; MeLaurin v. McIntyre, 167 N. C., 350; Comrs. v. Sparks, 
179 N. C., 581; Sewing Machine Co. v. Burger, 181 N. C., 241, 248; 
Trust Co. v. Leggett, 191 N. C., 362. 
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In recognition of this principle the trial court submitted to the jury 
only one issue: “Was the defendant the tenant of the plaintiff and did 
she hold over after the expiration of the tenaney?’—and the jury 
answered the issue in the negative. The verdict put an end to the 
plaintiff’s cause of action of which the justice had original and the 
Superior Court derivative jurisdiction. A justice of the peace has no 
equitable jurisdiction but he may consider an equity which is set up 
as a defense to the plaintiff’s action. Lutz v. Thompson, 87 N. C., 334; 
Dougherty v. Sprinkle, 88 N. C., 300; Cotton Mills v. Cotton Mills, 
116 N. C., 647; Kiser v. Blanton, 123 N. C., 400; Levin v. Gladstein. 
142 N. C., £82. In McAdoo x. Callum, 86 N. C., 419, it was shown that 
the lessor of a storeroom agreed that at the expiration of a subsisting 
lease the lessee should have the right to renew the lease for another 
year. The Court held that the agreement, while not a renewal of the 
lease, created an equity which could be pleaded as a defense in summary 
proceedings in ejectment. 

The subject was again considered in Jerome v, Setzer, 175 N. C., 391, 
in which it was said that summary proceedings in ejectment will not 
he if the tenant holds an interest in the property itself; but if the 
interest 1s only an option to purchase the tenant has no such equity 
in the land as will deprive the justice’s court of its jurisdiction or the 
Superior Court of its derivative jurisdiction. In the present case the 
character of the defendant’s alleged interest need not be determined 
because the defense 1s primarily an absolute denial of the tenancy, dis- 
severed from the nature and quantity of the defendant’s interest. Com- 
pare Ins. Co. v. Totten, 203 N. C., 481. 

In the case at bar the defendant’s allegation of the plaintiff’s agree- 
ment to sell her the land was not made the basis of a prayer for affirma- 
tive relief but merely a defense to the action brought in the magistrate’s 
court. In effect her defense was restricted to a denial of the rental 
contract; 1n consequence, such questions as the creation of a parol trust, 
or a contract to convey title to the defendant, or a tenancy at will or by 
sufferance pending a treaty of purchase were incidental to the main 
defense and evidently were so considered. The position that a tenancy 
existed pending a treaty of purchase is substantially an admission that 
a contract of purchase had been executed; and if so, the relation of the 
parties would require the administration of equitable principles. 

We have given all the exceptions due consideration and in our opinion 
none of them should be sustained. The issue determined the whole 
controversy. The defendant neither asked nor obtained affirmative relief 
upon auy of the matters set up in her answer. .As the relation of land- 
lord and tenant did not exist the rights of the parties may yet be lti- 
gated in a court of competent jurisdiction. 

No error. 
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FARMERS BANK, INCORPORATED, v. MERCHANTS AND FARMERS BANK, 
INCORPORATED, TYRRELL MANUFACTURING COMPANY, INCORPORATED, 
D. O. NEWBERRY, J. H. SWAIN, J. H. BATEMAN, &. M. COMBS, anp 
A, MELSON. 
(Filed 15 March, 19388.) 


1. Appeal and Error A d—Appeal in this case held premature as being 
from interlocutory order not affecting substantial rights. 


Where a cause is referred to a referee and exceptions taken to his re- 
port, and the cause is continued for hearing upon the exceptions and the 
matter remains passive for several years, an order of the trial court 
allowing a certain sum to the referee in payment of his services is an 
interlocutory order in a pending cause within the power of the trial court 
which is not reviewable, and the order will be affirmed on defendant's 
appeal, no substantial right of the parties being affected and the matter 
being reviewable upon appeal from final judgment upon exceptions duly 
taken. 

2. References E b— 

The claim of a referee for payment of services renclered in the cause 
Which is still pending in the courts upon exceptions to his report is not 
barred by C, 8,, 441(8), nor is C. 8., 1226, applicable thereto, 


Stacy, C. J., and Broepen, J., dissenting. 


APPEAL by defendants S. M. Combs and J. H. Swain from J/oore, 
Special Judge, at December Term, 1932, of Tyrretyi. Affirmed. 

The agreement of facts are somewhat vague. In 1921 a suit was 
brought by plaintiff against the defendants. .\ judgment was rendered 
for plaintiffs against defendants by Judge George W. Connor, January 
Term, 1928, Tyrrell Superior Court. In that judgment is the following: 
“It is further, by consent, ordered, decreed and adjudged that all mat- 
ters in controversy between the defendants as endorsers aud the defend- 
ant trustee, Merchants and Farmers Bank of Columbia, be and the same 
is hereby referred to W. S. Privott, who shall state an account between 
the defendants, showing what amount, if any, is in the hands of the 
trustee or ought to be in his hands from the sale of any property made 
under deed of trust set out above or the assignment, that the sale made 
by the said trustee be what is known as the Branning property and the 
personal property conveyed either in the deed of assignment or deed of 
trust is hereby ratified and that the attempted sale of the real estate Is 
hereby annulled. The difference between the defendants endorsers is to 
be taken in account by the said referee in stating his account, showing 
what money, if any, either one has which belongs to be credited or 
accounted for on this indebtedness, that the defendants, or cither of them 
upon motion before the referee, may have the right to file any additional 
pleadings as to their accounts, showing their claims as to anv difference: 
to the same applicable to this indebtedness, that the referee shall give 
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notice to all parties interested ten days before the hearing and make his 
report at the next term of this Court with his findings of facet and con- 
clusions of law.” “W.S. Privott under order of the court duly heard the 
contentions between the partics and made his report back to the court 
as of the Term, 1924... . That, no order has been signed by any 
judge allowing or fixing the fee of the said W. S. Privott. 
That, W. S. Privott made his notion at the December Term, 1932, of 
the Superior Court of ‘Pyrrell County, asking that a fee be allowed him 
in this action, after giving due notice. That, on 56 January, 1925, the 
saul W. S. Privott wro e the clerk of the Superior Court of Tyrrell 
County, m1 which he stated in part, the following: ‘Will you please let 
us know the exaet status of the above entitled action? Ilave the excep- 
tions filed to my report been passed on by the judge? If so, did he 
approve my bill as referee, and for what amount? The referee sub- 
mitted with his report to the court a bill for services and expenses as 
referee mt counection with the above entitled action for #500, which bill 
was with the referee’s report and in the clerk’s hands since that time. 
There was an order signed by Judge F. A. Daniels, at the April 

Term, 1927, of the Tyrrell County Superior Court, in which i was 
ordered that the hearing upon the exceptions filed to the report of the 
referee and all other matters open for determination in this cause be and 
fhe same were continued, And, no hearing has ever been held on the 
exceptions to the reporl of the referee, and the said report has never 
been confirmed, but the judgment rendered at the January Term, 1925, 
has been paid, as aboye mentioned, and the referee has had no personal 
notice of anv settlement of the matters submitted to him for adjudi- 
cation.” 

The court below made an order that the clerk tax as cost a fee to 
W.S. Privott, referce, in the sum of $200, to be paid by the defendants. 
W.S. Privott lived at Edenton, N.C. 


Privolt & Privott for appellee. 
Hf. L. Swain for appellants, 


Crarkson, J. It is not disputed on the record that W.S. Privott had 
rendered lis bill as referee and had performed the full duties required 
of hint by the court as referee and has never been paid. There were 
exceptions filed to the report of the referee and the matter remained 
passive until April Term, 1927. At that term the cause was continued 
to hear exceptions to the referee’s report and no hearing has ever been 
held on the exeeptions to the report of the referee. The report of the 
referce has never been passed upon by the court below and the case seems 
now to be on the docket for hearing on the exceptions to the referee's 
report. 
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In Coburn v. Comrs., 191 N. C., at p. 74, is the following: “ ‘This 
-ause is retained upon the civil docket of Swain County to the end that 
the court may make such further orders or decrees as may become 
necessary for the protection of the rights of all parties.” This consent 
judgment left a discretionary power in the court to make such orders 
or decrecs for the protection of the rights of all parties.” 

In N. C. Practice & Procedure in Civil Cases (MeInvosh), part see. 
649, at p. 783, speaking to the subject, we find: “Inteslocutory judg- 
ments or orders are under the control of the court, and may be corrected 
or changed at any time before final judgment, to meet the exigencies 
of the case.” 

In Hostery Mill v. Hosiery Mills, 198 N. C., at p. 598, we find: 
“Ordinarily, no appeal lies to this Court from an intevlocutory order 
made in an action pending therein by the Superior Court. .\n exception 
to the order, taken in apt time, will be considered on eu appeal from 
the final judgment in the action, when such exception is duly presented 
on said appeal. If, however, an interlocutory order affects a substantial 
rieht of a party to the action, and is prejudicial to sueh right, he may 
appeal therefrom to this Court, and his appeal will be heard, and de- 
cided on its merits. Shinner v. Carter, 108 N, C., 106, 12 S. EL, 908, It 
the order docs not affect a substantial right of the appel.ant, his appeal 
therefrom to this Court will be dismissed. Warren vr. Stave, 117 
Ni Cy 12 23 Sy BE 210s ak ee. Covington, Uo ave Gy 1 

We do not think C. S., 441, see. 8, which is as follows, 1s applicable: 
“For fees due to a clerk, sheriff or other officer, by the judgment of the 
eourt; within three years from the rendition of the judgment, or the 
issning of the last execution thereon.” Nor is C. S., 1226 applicable. 

From the meager record, we conclude that the cause was still pending 
and the court below had the power to render the judgment, which is 


Affirmed, 


Sracy, C. J., and Broepen, J., dissenting. 


JAMES CRESWELL v. CHARLOTTE NEWS PUBLISHING COMPANY anp 
AMERICAN MUTUAL LIABILITY INSURANCE COMPANY. 


(Filed 15 March, 1988.) 
Master and Servant F a—Newsboy held not an employce of newspaper 


within meaning of Compensation Act. 


Under the facets of this case a newsboy engaged in selling papers is 
held not to be an employee of the newspaper within the meaning of that 
term as used in the Workmen's Compensation Act, the newsboy not being 
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on the newspaper's payroll and being without authority to solicit sub- 
scriptions and being free to select his own methods of effecting sales, 
although some degree of supervision was exercised by the newspaper. 


Civin action, before MacRae, Special Judge, at May Term, 1932, of 
MECKLENBURG. 

James Creswell, a fourteen-year old boy, was engaged in selling news- 
papers for the defendant, Charlotte News Publishing Company. The 
plaintiff was engaged by Van Austin, supervisor of sellers of newspapers 
pubhshed by the defendant company, who turned over to him and other 
newsboys a certain number of papers to sell each day. The papers were 
delivered to them on credit, and they settled for such papers at the rate 
of three cents each. The newsboys retained as their own the selling 
price above three cents, and all unsold papers were returned to the de- 
fendant at the end of the day. The newsboys, including the plaintiff, 
were assigned a regular territory, and the supervisor of defendant told 
them what the headlines were in the papers and checked up the boys in 
order to ascertain 1f they were on the job or needed additional papers. 
If they did not stay on the beat assigned and were not active in the 
effort to sell papers, they lost their jobs. The plaintiff was not on the 
payroll of the defendant, did not solicit subscriptions to the paper and 
solicited sales in his territory from anyone he chose, and otherwise 
conducted the selling according to his own notions and methods. On 
Sunday morning, 22 November, 1932, the plaintiff, as usual, was in his 
territory selling papers. A Negro hit him on the head with a brick and 
inflicted injury. 

Claim was duly filed with the Industrial Commission, and there was 
an award by the hearing Commissioner, and upon appeal to the full 
Commission the award was afirmed. Thereupon the defendant appealed 
to the Superior Court. The trial judge, being of the opinion that the 
plaintiff was not an employee of the defendant, News Publishing Com- 
pany, annulled the award, and the plaintiff appealed. 


Ralph V. hidd for plaintrff. 
Lhomas W. Ruffin for defendant. 


Broupren, J. Was the plaintiff an employee of the defendant within 
the purview of the Workmen’s Compensation Act ? 

The act defines employee to mean “every person engaged in the em- 
ployment under any appointment or contract of hire or apprenticeship, 
express or implied, oral or written,” ete. The plaintiff was not on the 
payroll of the defendant and although he was assigned a specific terri- 
tory and required to remain therein and actively engaged in an effort 
to sell newspapers, notwithstanding he conducted the sales according to 
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his own methods. Thus, he solicited sales from such persons as he 
desired. .Apparently he was not required to solicit every person within 
the territory, nor were instructions given him as to the manner of 
securing purchasers. While there was certain supervision exercised by 
the agent of defendant with respect to the territory assigned, the eontrol 
over the methods of selling was too uncertain, indefinite, and remote to 
constitute the relationship of employer and employee. The Supreme 
Court of California in Vew York Industrial Company v. Industrial 
clecident Corporation, 1 Fed. (2d), 12, has diseussed and decided the 
identical question presented by this appeal upon facts practically iden- 
tical. Moreover, the definition of employee in the Workmen’s Compen- 
sation .Act of Califormia is practically the same as contained in the 
North Carolina act. The Court said: “The undisputed evidence dis- 
closes that aside from the question of control the relation created by 
the daily series of contacts between Eustace and the newspaper pub- 
lishers, through their legal representative, the distriet manager, while 
somewhat difheult of definition as that of an independent contractor, 
was more nearly allied to the relation of a sales agent, under the author- 
itics to which we have been cited, than to that of an employee and 
emplover as these terms are defined in the Workmen’s Compensation, 
Insurance and Safety Act.” Other cases in point and supporting the 
decision are -lssoctated Indemnity Corporation v. Industrial Accident 
Corporation, 2 Pac. (2d), 51; Hartford Accident d& Indemnity Co. v. 
Industrial Necident Commission, 10 Pac. (2d), 1085; Stale Compensa- 
tion Insurance Fund v. Industrial Accident Commissior, 14 Pac. (2d), 
806; Gall vr. Detroit Journal Co., 158 N. W., 19, 36 A. L. R., 1164. 
Affirmed. 


SMITHFIELD MILLS, INcorporaten, vy. FE. 8. STEVENS anv J. VY. OGBURN, 
COPARTNERS, TRADING AS STEVENS AND OGBURN. 


(Filed 15 March, 1983.) 


1. Evidence J a—Parol evidence in this case held competent as being of 
unwritten part of contract and consistent with written terms. 


Parol evidence is admissible to establish the unwritten part of a con- 
tract when such evidence does not contradict the written terms, and the 
contract is not required by law to be in writing, and in this ease parol 
evidence is held competent to establish an agreement that defendant 
would put up margin to protect plaintiff from a drop in the price of 
cotton although each purchasing order was in writing and made no 
reference to the agreement to put up margin, 
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2. Appeal and Error J e—Where party introduces evidence relative to 
parol agreement he waives exception to adversary’s parol evidence. 


Where a party objects to the admission of certain evidence on the 
ground that it is parol evidence in contradiction of the written terms of 
2 contract, and later introduces testimony denying the matters sought 
to be established by parol, he waives his exception to the admission of the 
parol evidence. 

3. Jury C c— 

Where the judgment of the court states that the parties stipulated 
that the court should find the facts upon exceptions to the referee's report, 
objections that the issues were not submitted to the jury are untenable. 


Civit action, before Grady, J., at Spring Term, 1938, of JoHNsTon., 

The plaintiff alleged and offered evidence tending to show that on 
various days in September aud October, 1927, it had purchased through 
the defendants, cotton brokers, several hundred bales of cotton, and that 
an arrangement for price fixing and marginal requiremeuts, in the event 
of a decline in the market price of cotton, had been agreed upon. It 
was further alleged and there was evidence in support of such allegation 
that the defendants refused to put up the necessary margin, and that as 
a result the plaintiff was compelled to sell the cotton at a loss amouuting 
to $4,353.66. The defendants denied any breach of contract aud specifi- 
cally denied that they had agreed to put up any margin, and also 
asserted a counterclaim against the plaintiff. 

The cause was referred to Honorable Murray Allen as referee. The 
parties appeared before the referee and offered proof supporting their 
respective contentions. The cotton was purchased on written orders 
which appear in the record. These orders disclose no written agrecment 
to put up margin to protect the plaintiff. The referee filed a clear and 
comprehensive report setting forth the findings of fact and conclusions 
of law thereon. In said report it was found that the defendants had 
breached the contract, and that the plaintiff had suffered damage by 
reason thereof in the sum of $4,353.66. The referee denied any recovery 
on the counterclaim. The defendants filed certain exceptions to the 
findings of fact and conclusions of law, and tendered issues to be an- 
swered by a jury. Exceptions 2, 3, 4, and 5 assert that the findings of 
fact were “contrary to the evidence and against the greater weight 
thereof. There was evidence in the record to support such findings and 
these exceptions are not sustained. Exceptions 6, 7, and § are based 
upon the assertion that the findings of fact involved, were deduced from 
Incompetent evidence. 

The cause was heard by the trial judge, who declares in the judgment 
that “it was stipulated by all parties that the presiding judge might 
review the evidence, consider the exceptions, and render judgment out 
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of term, to have the same effect as if rendered at term time.” There- 
upon the trial judge approved and affirmed the findings of fact and con- 
clusions of law made by the referee and rendered judgment for the 
plaintiff, from which judgment the defendants appealed. 


Vo counsel for plaintiff. 
IL, G. Stevens and E. J. Wellons for defendants. 


Broaden, J. The plaintiff purchased cotton through the defendants 
and offered evidence tending to prove that they had agreed to put up 
margin in the event of a decline in price. Each sale was evidenced by a 
written agreement or sales contract tending to show the number of bales, 
grade, staple, etc. None of these sales agreements referzed to margin 
or specified that the defendants should undertake to supply the same in 
the event of a decline in price. The president of plaintiff testified that 
he notified the defendants about 12 December, that “they would have 
to put up margin. We had been called on for margin by our New York 
brokers, and it was their job to put up margin with us to protect us. 
In consequence of this talk over the phone, Stevens and Ogburn came to 
Greenville to see us; I told them that we were drawing a draft on them 
for margin to protect us before they left for Greenville. Upon reaching 
Greenville, they asked us to accept a note for this margin. I told them 
that we would be willing to do this provided they would give us a note 
which we could endorse over to the bank without recourse.” 

The defendants objected to this testimony upon the theory that it 
tended to vary, alter or contradict a written agreement. The evidence 
was competent. The competency of parol evidence, upon states of fact 
involving written contracts was discussed in Miller v. Farmers Federa- 
tion, 192 N. C., 144, 184 8. E., 407. The Court said: “If the contract 
is not one which the law requires to be in writing and a part thereof 
is oral, evidence of the oral portion is admissible, if it does not con- 
tradict or vary the writing, for the purpose of establishing the contract 
in its entirety. If a parol agreement and a written agreement, dealing 
with identical subject-matter, are totally inconsistent, the written agree- 
ment must stand.” See, also, Greene v. Bechtel, 1938 N. C., 94, 1868. E,, 
294. The alleged agreement to put up margin in the event of a decline 
in price is not totally inconsistent with the sales agreements introduced 
in evidence. Consequently, the ruling of the referee and the trial judge 
was correct. Furthermore, the defendants offered evidence on direct ex- 
amination with reference to the agreement for margin. The defendant, 
Stevens, testified: “We never had any agreement with Mr. Long or 
anyone representing him, that we would put up margin or keep up any 
margin with respect to this sale.’ So that if the evidence was in- 
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competent in the first instance, the defendants waived the exception 
when they undertook to introduce evidence on direct examination about 
the same matter. The governing principle was written in Willis v. New 
Bern, 191 N. C., 507, 132 S. E., 286, in these words: “In other words, 
the rule is, that if evidence offered by one party is objected to by the 
adverse party and thereafter the objecting party clicits the same evi- 
dence, the benefit of the objection 1s lost,” ete. 

Complaint is also made that the issues were not submitted to a jury. 
However, in the judgment of the Superior Court is the following 
declaration: “And it was stipulated by all parties that the presiding 
judge might review the evidence, consider the exceptions and render 
judgement out of term, to have the same effect as if rendered at term 
time.” Therefore, objections founded on the failure to submit issues to 
a jury are untenable. 

Affirmed, 


G. kk. HARRIS, ADMINISTRATOR OF ROBERT HESTER HARRIS, v. JE RFFER- 
SON STANDARD LIFE INSURANCE COMPANY. 


(Filed 15 Mareh, 1988.) 


Insurance R a—Death in this case held caused by accidental means within 
terms of insurance policy sued on. 

Where the insured, voluntarily engaging in a basketball game, is hit 
in the chest when he and one of his opponents collide, and the blow 
causes traumatic pneumonia resulting in the death of the insured in 
a few days, the death is caused by accidental means within the terms of 
a ijife insurance policy providing for double indemnity if the insured 
should die of bodily injury inflicted solely through external, violent, and 
accidental means or from bodily poisoning or infection occurring simulta- 
neously with and in consequence of such bodily injury, for although 
coblisious with opponents could have been foreseen and the game was 
voluntarily engaged in, no such injury as suffered by the insured was 
probable or foreseeable, and, since the death was through accidental 
means, the distinction noted by some jurisdictions between accidental 
death and death by aecidental means is inapplicable. 


AprpeaL by defendant from Daniels, J., at August Term, 1932, of 
Person, No error. 

Plaintiff's intestate, Robert Hester Harris, died on 18 March, 1931. 
At the date of his death, two polietes of insurance both issued by the 
defendant, one on 24 February, and the other on 1 April, 1924, each in 
the sum of $5,000, were in full foree and effect. By virtue of the pro- 
visions of these policies, the defendant has paid to the plaintiff as the 
beneficiary named in each of said policies, the sum of $10,000. This 
sum is the face amount of said two policies of insurance. 

13—204 
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Each of the policies contains a clause in words as follows: 

“Double Indemnity. The company will pay the beneficiary in full 
settlement of all claims hereunder double the face amount of this policy 
if, during the premium paying period, and before default in the payment 
of any premium, and before waiver of any premium on cccount of dis- 
ability and before any nonforfeiture other than automatic premium loan 
is in effect, the death of the insured results from bodily injury within 
ninety days after the occurrence of such injury provided death results 
directly and independently of all other causes, from bodily injury effected 
solely through external, violent and accidental means, while the in- 
sured is sane and sober. Except, these provisions do not apply if the 
insured shall engage in military or naval service, or any allied branch 
thereof, in time of war, or in case death results from bocily injury in- 
flicted by the insured himself, or intentionally by another person; or 
from engaging in aeronautic or submarine operations, either as a pass- 
enger or otherwise; or from any violation of law by the insured; or 
from a state of war or insurrection; or self-destruction, whether during 
the first policy year or afterwards; or directly or indirectly from bodily 
or mental infirmity, poisoning or infection other than that occurring 
simultaneously with and in consequence of bodily injury.” 

This action is to recover of the defendant under the prcvisions of the 
double indemnity clauses in both the policies of insurance issued by the 
defendant on the life of Robert Hester Harris, deceased, the sum of 
$10,000. 

The insured, Robert Hester Harris, died at the home of his father in 
Person County, on 18 March, 1931. The physician, who attended him 
during his fatal illness, first saw him on 11 March, 1931. This physician 
testified that in his opinion the insured died of pneumonia, which was 
the result of a traumatic condition. Other physicians who testified as 
expert witnesses for the plaintiff, were of the opinion thet the insured 
died of traumatic pneumonia. All the evidence at the trial was to the 
effect that the insured died of pneumonia, which followed a bodily 
injury suffered by him while he was playing in a game of basketball 
on the night of 10 March, 1931. 

\t the date of his death, the insured, Robert Hester Harris, was 
about nineteen years of age. He was a student at the Roxboro High 
School, and was a member of the basketball team of said sehool. On the 
night of 10 March, 1931, while playing with his team -n a game of 
basketball, he was injured by a player on the opposing team. This player 
had the ball, and was running with it toward the goal. In accordance 
with the rules of the game, the insured undertook to preveut this player 
from throwing the ball into the basket, which was his goal. In the 
collision between them, the insured was struck by his opponent in his 
side or on his chest. 
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The injury was not inflicted intentionally, but was the result of the 
collision between the insured and his opponent. The insured fell to the 
floor, and complained immediately of pain in his side or chest. In re- 
sponse to inquiries made by his friends, who urged him to return to the 
eame, the insured said that one of his ribs was broken, and that he 
could not continue in the game. He retired to the side lines, and was in 
great pain until the conclusion of the game. He then left in his auto- 
mobile and drove to the home of his sister, who lived some distance from 
Roxboro. His mother was waiting for him there. As soon as she dis- 
covered that her son was ill, she insisted upon taking him to her home. 
His condition grew worse from the time they reached their home, until 
the physician was called to see him the next day. This physician at 
once suspected that the insured had pneumonia, and later definitely 
cuagnosed his illness as due to pneumonia. From his first visit to the 
insured on 11 March, 1931, until his death on 18 March, 1931, the 
physician treated him for pneumonia. As a witness for the plaintiff, 
this physician testified that the insured died of pneumonia, resulting 
from a traumatic condition. 

The issues submitted to the Jury were answered as follows: 

“1. Was the plaintiff’s intestate, while sane and sober, injured in 
the chest while engaged in playing a basketball game on the night of 10 
Mareh, 1931, as the result of a collision with another player in said 
game, as alleged in the complaint? Answer: Yes. 

2. If so, was said injury effected solely through violent, external and 
accidental means? Answer: Yes. 

3. If so, did plaintiff’s intestate’s death result within ninety days 
from 10 March, 1931, directly and independently of all other causes, 
from said injury? Answer: Yes.” 

From judgment that plaintiff recover of the defendant the sum of 
$10,000, with interest from 12 May, 1931, and the costs of the action, 
the defendant appealed to the Supreme Court. 


I. O. Carver, £. M. Carlton, W. D. Merritt, Pou & Pou and J. LD. 
Emanuel for plainteff. 
Brooks, Parker, Smith & Wharton and Cooper A. Hall for defendant. 


Connor, J. The defendant on its appeal to this Court contends that 
there was error in the refusal of the trial court to allow its motion made 
at the close of all the evidence, that the action be dismissed by judgment 
as of nonsuit, for that there was no evidence at the trial tending to show 
that the death of the insured was the result of a bodily injury effected 
solely through accidental means. The defendant concedes that there 
was evidence tending to show that the death of the insured was acci- 
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dental in the sense that it was the unexpected and unforeseen result of 
the injury suffered by the insured while he was playing in the gaine of 
basketball. It contends, however, that the bodily injury which the in- 
sured suffered was not accidental in that sense, but was the probable 
result of the game in which the insured had voluntarily engaged, and 
that for this reason the defendant is not lable to the p.aintiff in this 
action under the provisions of the double indemnity elauses in the 
policies issued by the defendant and insuring the life of Robert Hester 
Harris, deceased. 

The distinction between an accidental death and a death by accidental 
means has been recognized and applied by courts of other jurisdictions 
in actions to recover on provisions in policies of insurance simular to 
those contained in the double indemnity clause involved in this action. 
No case involving such distinction has heretofore been presented to this 
Court. The distinction, however, was recognized and epphed by the 
Supreme Court of California in Rock v. Travellers Insurance Co., 156 
Pac., 1029, L. R. A., 1916E, 1096, by the Supreme Court of Rhode 
Island in dtimball v. Alassachusetts Accident Co., 117 Atl, 228, 24 
L. R. A., 726, and by the Supreme Court of Tennessee in Stone v. 
Fidelity & Casually Co., 183 Tenn., 673. In each of these cases, it was 
held that where the death of the insured resulted from his voluntary act, 
although such death was both unexpected and unforesecr., and for that 
reason aceidental, the death was not caused by accidental means, within 
the meaning of these words as used in the pohey of insurance on which 
the action was brought. This distinction, if conceded to be sound, is not 
applicable to the instant case. The insured in this case did not by his 
own act cause the injury which resulted in his death. He engaged v olun- 
tarily in the game of basketball, and while he anticipated collisions dur- 
ing the progress of the game with players on the opposing team, no such 
injury as that which he suffered by the act of his opponent was probable 
as the result of the game. This injury was effected by accidental means 
within the meaning of these words as used in double indemnity clauses 
in lis policies of insurance. 

The contention of the defendant that there was error in the refusal 
of the trial court to allow its motion for judgment as of nonsuit cannot 
be sustained. 

There was no error in the trial of this action. The judgment is 
athrmed. 

No error. 
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JOE BUTTS, EMPLOYEE, v. MONTAGUE BROTHERS, EMPpLorYER, AND PUBLIC 
INDEMNITY COMPANY, INSURANCE CARRIER, 


(Filed 156 March, 1933.) 


1. Master and Servant F i— 


An appeal from an award under the Workmen’s Compensation Act 
operates as a sSupersedeas, and the award is not enforceable until the 
questions of law involved have been determined by the courts. 


2. Abatement and Revival C c—Proceedings under compensation act do 
not abate upon death of claimant employee. 


An award inadvertently entered by the Industrial Commission after the 
death of the claimant is irregular, but not void, and the proceedings do 
not abate, the Compensation Act providing that upon the death of an 
employee from any cause other than the injury for which he was entitled 
to compensation, payment of the unpaid balance should be made to his 
next of kin dependent upon him at the time of bis death. N. C. Code, 
S081 (ss). 


3. Master and Servant F j—Where it appears on appeal that claimant died 
pending filing of award the proceeding should be remanded. 


In a proceeding under the Compensation Act an award in favor of the 
claimant was entered and the employer and his insurance carrier ap- 
pealed to the Superior Court. It appeared on appeal that the award was 
inadvertently entered after the death of the claimant. The Superior 
Court remanded the proceedings with direction that the Industrial Com- 
mission ascertain the next of kin dependent upon the employee at the 
time of his death. The Commission refused to hear the matter on the 
ground that it was deprived of jurisdiction by the appeal. Thereafter 
the employee’s widow was made a party by order of the clerk of the 
Superior Court, The appeal was then heard in the Superior Court and 
dismissed on the ground that the proceeding abated upon the death of the 
employee, and the widow appealed. Held, the order dismissing the appeal 
was erroneous, and the Industrial Commission should have heard the 
matter as directed, and the cause is remanded to the Superior Court 
with direction that the Industrial Commission, after notice to the parties, 
find who was the next of kin of the deceased employee at the time of his 
death to the end that they may be made parties to the proceedings in the 
Superior Court and the appeal determined on its merits by judgment 
binding upon all parties. 


APPEAL by Lucy Butts, administratrix of Joe Butts, deceased, from 
Grady, J.,.at November Term, 1932, of Wayne. Reversed. 

On 20 May, 1931, Joe Butts, an employee of Montague Brothers, 
notified the North Carolina Industrial Commission that he and his 
employers had been unable to agree upon compensation to be paid to him 
by his employers for an injury which he had suffered on 27 January, 
1931, and which he alleged was compensable under the provisions of 
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the North Carolina Workmen’s Compensation Act, beceuse the insur- 
auce carrier of his employers had denied liability for such compensation. 

The claim of Joe Butts for compensation for his injury was heard 
by Commissioner Dorsett at Goldsboro, N. C., on 30 July, 1931. On the 
facts found by said Commissioner at said hearing, the claim was denied, 
and the claimant thereafter gave notice to his employers and to their 
insurance carricr that he would apply to the full Commission for a 
review of the award of Commissioner Dorsett. The proceeding was 
docketed for such review on or about 1 September, 1931. 

After notice to the parties, the proceeding was heard: by the full 
Commission at Raleigh, N. C., on 21 September, 1931. After said 
hearing, an award was made by the full Commission, reversing the 
award of Commissioner Dorsett, and ordering the payment of compensa- 
tion to Joe Butts by his employers, Montague Brothers, and the Public 
Tndemnity Company, their insurance carrier, in the sum cf $14.01, from 
20 February, 1931, for a period not to exceed 400 wecks, and for all 
medical and hospital expenses ineurred by him on account of his injury. 
This award was filed by the full Commission on 6 October, 1931. 

Notice of this award was served on the parties to the proceeding on 
3 February, 1932, and on 26 February, 1932, both the employers and 
their Insurance carricr appealed from said award to the Superior Court 
of Wayne County. 

At March Term, 1982, of the Superior Court of Wayne County, the 
employers and their insurance carrier moved that the proceedings be 
dismissed, for that, while the proceeding was pending before the North 
Carolina Industrial Commission, and before the award was made by 
suid Commission, the emplovee, Joe Butts, had died. This motion was 
heard at June Term, 1932, of the Superior Court of Wavne County by 
Judge Harris, At this hearing it was ordered by the court that the pro- 
eeeding be and the same was remanded to the North Carolina Industrial 
Commission for the purpose of enabling the employers and their in- 
surance carrier to suggest to the said Commission the death of the em- 
ployee at the date of the award made by the Commission on 6 October, 
1931, and the irregularity of said award for that reason. It was further 
ordered that the appeal from the award then pending in the Superior 
Court of Wayue County be and the same was retained in said court 
to be heard and determined on its merits, after such action by the In- 
dustrial Commission as it might take. 

On 28 June, 1982, the proceeding was heard by the Industrial Com- 
mission pursuant to the order of the Superior Court. The Commission 
declined to make an order in the proceeding ou the ground that it was 
without jurisdiction so long as the appeal was pending on its merits in 
the Superior Court. 
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On 30 June, 1932, Lucy Butts, widow of Joe Butts, was appointed 
by the elerk of the Superior Court of Wayne County administratrix of 
Joe Butts. deceased, and on 25 July, 1932, the said Lucy Butts, admunis- 
tratrix of Joe Butts, was made a party to the proceeding by an order of 
the clerk of the Superior Court of Wayne County. At the date of this 
order the proceeding was pending in the Superior Court of Wayne 
County, on the appeal of the employers and their insurance carrier from 
the award of the full Commission, filed on 6 October, 19381. 

This appeal was heard at November Term, 1982, of the Superior 
Court of Wayne County by Judge Grady. On the facts disclosed by the 
record, the court was of opinion that the procecding abated upon the 
death of Joe Butts on 21 September, 1981, and in acceordanee with said 
opinion, it was ordered and adjudged that the proceeding be and the 
same was dismissed, and that the costs be taxed agamst Lucey Butts, 
administratrix of Joe Butts, deceased. From this order, Lucy Butts, 
administratrix of Joe Butts, deceased, appealed to the Supreme Court. 


Nenneth C. Royall and Allen Langston for appellant, 
Langston, Allen & Taylor for appellee. 


Connor, J. It appears from the record in this proceeding that at the 
date of its award, reversing the award of Commissioner Dorsett, and 
directing the payment of compensation by the employers and their in- 
surance carrier to the employee, to wit: 6 October, 1931, the North 
Carolina Industrial Commission was inadvertent to the fact that the 
employee, Joe Butts, had died on 21 September, 19381. Neither the em- 
plovers nor the mmsurance carrier were advertent to this fact, when the 
award was made by the Industrial Commission, or when the notice of 
appeal from said award was given by the employers and the insurance 
carrier, The appeal by the express provision of the North Carolina 
Workmen’s Compensation .\ct operated as a supersedeas, and neither the 
employers nor the insurance carrier were required to make any payment 
on the award until the questions of law involved in the appeal had been 
determined. Seetion 60, chapter 120, Pubhe Laws, 1929, N.C. Code ot 
1931, see. SOSL(ppp). The award in this preceeding was not veid, al- 
though it was made after the death ot the employee. It was at most only 
irregular, The proceeding did not abate because of the death of the 
etiployee, prior to the fihng of the award. 

It is provided in the North Carolina Workmen's Compensation Act 
that when an employee is entitled to compensation under the provisions 
of said act, and died from any other cause than the injury for which he 
was entitled to compensation, payment of the unpaid balance of com- 
peusation shall be made to his next of kin dependent upon him for sup- 
port, in hen of the compensation the employee would have been entitled 
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to had he lived. Section 37, chapter 120, Public Laws, 1929, N. C. 
Code of 1931, sec. 8081(ss). 

In this cause, on the facts appearing in the record, the North Caro- 
lina Industrial Commission, upon the suggestion of tke death of the 
employee pending the proceeding, should have found the facts with 
respect to the next of kin of the deceased employee, dependent upon 
him for support, as it was directed to do by the order of Judge Harris. 
These findings should have been entered in the record, and certified to 
the Superior Court, to the end that said court could hear the appeal of 
the emplovers and their insurance carrier upon the questions of law 
involved in their appeal. 

There was error in the judgment dismissing the proceeding. The pro- 
ceeding is remanded to the Superior Court of Wayne County, with 
direction that the Industrial Commission proceed after notice to the 
parties to hear evidence and find therefrom who are the next of kin of 
Joe Butts, deceased, dependent upon him for support at his death. Such 
next of kin, if any, should be made parties to the proceeding. When that 
has been done, the appeal of the employers and their insurance carrier 
should be heard by the Superior Court on its merits, and judgment 
rendered accordingly. 

If the injury suffered by Joe Butts on 27 January, 1927, is com- 
pensable under the provisions of the North Carolina Workmen’s Com- 
pensation .Act, neither the employers nor their insurance carricr, should 
be relieved of lability for compensation, because the employee died 
before the award for such compensation was made and filed by the 
Industrial Commission. In that event the compensation should be paid 
to the next of kin of the deceased employee, who should be made parties 
to the proceeding to the end that they may be bound by the award by the 
Commission and affirmed by the Superior Court. The judgment dis- 
Inissing the proceeding is 

Reversed, 


STATE vy. NEALIE BROWN. 
(Filed 22 March, 1983.) 


1. Homicide G a—Evidence of defendant’s guilt of homicide pursuant 
to conspiracy held sufficient to be submitted to the jury. 


The direct and circumstantial evidence in this case tended to show 
that defendant had quarreled with deceased and had entered into a con- 
spiracy to kill him, that deceased was murdered and that all the con- 
spirators, including the appealing defendant, were present, aiding and 
abetting in the commission of the crime: ie/d, the evidence was sufficient 
to be submitted to the jury and the appealing defendant's exception to the 
refusal of her motion as of nonusuit cannot be sustained, C. 8., 4648. 
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2. Conspiracy B b— 
The manner and time in which the evidence is introduced to prove a 
conspiracy is in the sound discretion of the trial court. 


3. Criminal Law G k— 


Where testimony as to acts and declarations of one conspirator in the 
absence of the other conspirators is properly restricted to the issue of 
his guilt, the exception of the other conspirators to the admission of the 
evidence cannot be sustained. 


4, Criminal Law G i—Opinion evidence that parties to conversation were 
mad held competent. 


In a prosecution for homicide, testimony of a witness from his observa- 
tion of the defendant and deceased while they were conversing that ‘‘they 
were mad” is held competent. 


_ 


o. Criminal Law I i— 
Conflicting evidence is for the determination of the jury. 


6. Criminal Law L e— 


Exclusion of evidence relative to defendant’s kinship to deceased and 
of deceased's financial condition as tending to support theory of suicide 
is held not prejudicial on the whole record in this prosecution for 
homicide. 


*] 


. Criminal Law—~L d— 

A broadside exception to the charge as given will not be considered. 
8. Homicide H e—<Acceptance of verdict of “guilty of manslaughter” after 
poll of jury held not prejudicial under facts of this case. 


Where upon the return of the jury in a prosecution for homicide one of 
the jurors answers “guilty of murder in the third degree,” and, upon 
the jury being polled gives the same answer, but later explains that he 
intended to say “guilty of manslaughter,” and all the other jurors proy- 
erly return a verdict of “guilty of manslaughter” both in their general 
verdict and upon being polled: Held, an exception to the court's accept- 
ance of the verdict of “guilty of manslaughter’ will not be sustained, 
the record failing to disclose any prejudicial or reversible error, 

9, Criminal Law L d—~ 

Under the facts and circumstances of this case the trial court's finding 
upon the order of the Supreme Court for a correction of the minutes, that 
the record as formerly certified spoke the truth as the records then ex- 
isted, 7s held within his discretion. 


APPEAL by defendant from Cranmer, J., and a jury, at July Criminal 
Term, 1982, of Durviix. No error. 

The defendant, with Hubert Lanier and Adolph Edwards, was in- 
dicted for the murder of Ambrose Lanier. The evidence was to the 
effect that Ambrose Lanier kept a store on the road from Chinquapin to 
Onslow County, N. C. He was a widower, 54 vears old, and lived and 
slept in the store. On Monday morning, 16 November, 1931, about 
sunrise he was found dead in the eeuter of the store, his head was lying 
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south, and was on the left side on his arm, kind of face down, his rifle 
was on the pool table and an automatic pistol was lying beside him. 
He was shot in his left temple and through his right arm, the other 
shot was in his left arm. The pistol lying by his side was just a few 
inches from his body, where Ins right hand was lying, like it had been 
dropped there. There was a sack of change, six or eight dollars, near his 
hip, with a httle blood on it. There was an empty cartridge and a loaded 
oue beside the pistol, there was an empty cartridge jammed in the barrel. 
There were three in the magazine of the pistol. The cartridges there 
were by the pistol and were the same that were in the chamber. They 
were forty-five, steel Jacket bullets. There was a .88 rifle lying across 
the pool table unloaded, and the cartridges lying on the table. The 
bullet which Jit him in the head could not have been fired from the 
window, but the bullet which Int him in the arm could have been fired 
from the window, The bullet went through his head almost perfectly 
level. 

J. H. Crumpler, testified, in part: “I lve in Clinton ¢nd am engaged 
in the furniture business and am an undertaker, I was called to prepare 
Mr. Ambrose Lanier’s body for burial Monday, 16 November (1981), L 
had two or three local people to assist me. Tom Griffin was one of them. 
Sometime during the process of embalnung | found this pistol bullet, or 
one hke it, as it fell on the embalming board. It fell from his body 
somewhere.” 

Dr. R. C. Williams testified, in part: “There was a difference in the 
size of the wound in Ins head and the one in his arm, the one in his 
head was larger. . . . The wound in the arm was made by a .82 
calibre bullet—no burns on the head or on the arm. . . . His death 
was caused by the bullet wound through his head.” 

Rh. C, Seawell testified, in part: “There was a bullet hole in the wall. 
Tn looking through the window to the bullet hole in the side you could 
see the box that the ball struck and went throngh the wall, 2... A 
shot could have been fired from the window to that bullet hole in the 
box.” The .82 calibre Smith and Wesson pistol belonged to Davis 
Batchelor. 

Norman Edwards testified, in part: “I am 17 years old. I am a first 
cousin to Adolph Edwards (defendant). JI lived about a mile from 
Adolph, about two and a half imles from the store of Ambrose Lanier, 
to the north. Adolph lives northwest from the store. J) know Hubert 
Lanier and Nealic Brown (defendants). I saw them on Friday before 
Ambrose Lanicr was killed on Sunday night. I went down to Rafe 
Lanier’s just across the road from Ambrose Lanier’s store. I carried 
some corn there to be ground and got to the mill about the middle of 
the day. J carried a bushel of corn in an automobile and when I got 
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there I saw Hubert and Adolph and they said ‘Let’s walk about.’ We 
walked down to Nealie Brown’s house, about 100 yards from the mull. 
I saw Nealie Brown at her house. They said ‘Let’s go to ride,’ and we 
all went to ride, we got in Nealie’s automobile, Adolph and Hubert, and 
I stood on the running board, Nealie was sitting under the steering gear 
and Hubert was in the front seat and Adolph in the rear. She drove 
down to Muddy Creek Church, about 150 yards from her house in a 
westward direction. When we got down to the church Nealie said she 
was going to kill Ambrose Lanier and she had two pistols lying in the 
front seat, said she was going to kill him Saturday night. Adolph was 
sitting on the back seat. Hubert was on the front seat and I was stand- 
ing on the ground, and they asked me if I would help. She said if I 
would help kill him, she would assure me of a hundred dollars in money 
and I said, I don’t have anything against him and I was not going to 
help do it. Hubert said he would measure the windows and see if she 
could shoot him from the window. He said he would measure it to her 
height and see if she could shoot him from the rear window. He left 
and came back in fifteen minutes and he said that her height would be 
about this high above the window. She measured herself to him and 
she struck him about this high, and walked up side of one another and 
measured. Hubert said he would be at Lanier’s store and she was to 
go after Adolph and they had two pistols and one of them was Ambrose 
Lanier’s. Neale said it was Ambrose Lanier’s. I have seen it before, 
it was a big black automatic. The other one was a .32. Hubert said it 
was Davis Batchelor’s. Nealie said she would kill him from the back 
window with the small calibre pistol so it would not make so much 
noise, and she took Davis’ pistol and Hubert took Ambrose’s. We rode 
on the automobile to her house and I went back to the mill. That was 
on Friday about the middle of the day. Hubert took Lanier’s pistol from 
Nealie. This is Ambrose Lanier’s pistol. The pistol that they called 
Davis’ was loose. This looks just like it. After I came back to her house, 
I came back to the mill and went home, that was Friday. I saw them 
again on Saturday at a corn shucking at Uncle Joe Edwards’, this was 
about four o’clock. I do not know what time the corn shucking broke up, 
I got in a fight and left about five o’clock. Adolph and Hubert were 
there. I don’t know when they left, this was Saturday night. 

Ambrose Lanier was in the store when I was talking to him about 
sunset. It was the last time I saw him alive. . . . We drove by 
Ambrose’s and stopped and Hubert was the first man we saw. Elmer 
asked ‘What was the matter? and Hubert said ‘Uncle Ambrose killed 
himself last night.’ After he told us that, we stayed until the inquest 
was over. Then Hubert got up in the truck with us and went to Dails 
to carry the tobacco, He said ‘I will tell you all something if you won’t 
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tell it.” Q. Did you hear them make any statement at Ray Batchelor’s? 
(Objection aud exception as to Nealie Brown.) Q. Who was present? 
A. Hubert and \dolph, and Hubert said “\dolph, you be ready, you 
know what time,” and he got out and went in Ray Batchelor’s house. 
Q. Did Adolph go with you anywhere then? A. He brought me home. 
Q. What did you tell him, if anything? A. I asked him to stay with me 
that night. I told him if he would stay with me, he would stay out of 
trouble, and he said he would have to go home, that his mother would 
be uneasy about him. (Defendants objected and excepted.) Court: 
It is only evidence against the one speaking at the time aid not evidence 
as against Lanier aud the female defendant Brown. Elmer Brown was 
with us, Hubert said he went to Nealie’s one morning that week and was 
sitting with his arm around her and his Uncle Ambrose walked in and 
asked Neale for his hand-saw and stick-broom, and she got it and said 
that Ambrose told him, Hubert, never to come in his store any more. 
(The defendants aiiee on the ground that Mr. Lanicr is dead and 
cannot be cross-examined.) Court: It is only competent as against 
Hubert Lanier. (The defendant and each of ‘them exec pt.) Q. What 
did Hubert say happened there? A. He told Ambrose that he would 
go in the store if he had to kill him to get in. (The court instructed 
the jury that the evidence could only be considered agains: the defendant 
Hubert Lanier.) The defendants and each of them objected and excepted 
to each and every question in regard to the conversation between the 
dead man and Hubert Lauer.) We brought him back tc the stere that 
morning and put him out. I saw Hubert again and had a conversation 
with him about .\mbrose being killed. One night we were ‘possum hunt- 
ing. me and Henry Byrd and Hubert and Adolph and Clarence Byrd. 
We went down Lindy Swamp. I went with Hubert Lanier to earry his 
mule and when we got to ILubert’s stockade, I asked him how they got 
along that might. I asked hin how they got along with the kuling. He 
said that ‘Nealie went around the back window and got on the fish 
box and shot him, he was sitting on the edge of that pool table and 
said when she shot at him it ve him in the left arm. And he said 
‘Lord, have mercy, she shot me.’ And he said he was standing near the 
window and Adeloh was standing on the porch and he said Ambrose 
fell towards him and he shot him in the head, said he was standing 
against the counter when he shot him. He said they went there that 
night about 12 or 12:30. He said that afterwards, Adolph and him went 
behind Muddy Creek Church and stayed and came back to the store and 
then Adolph stood on the porch and Nealiec went around to bis pocket 
and got some money, $542. That she put the inoney in her pocket, placed 
the pistol in his hand, moved the pool table. That he jumped up when 
she shot him and when he fell they moved the box to one side. When 


N.C. ] SPRING TERM, 1933. 3897 


STATE v. BRowNn, 


she ran her hand in his pocket she got blood on the sleeve of her dress 
and when they got away from the store she put on another dress and 
burned that one. After she burned the dress she came on by Hubert 
Jackson's and brought Adolph into Muddy Creek. This was a conver- 
sation that I had with Hubert that night. I got up with Adolph and 
asked lim about it. [ was going with him one mght, walking between 
Till Guy's and T. R. Quinn’s store and J asked him how he got along 
with the killing, and asked did he help do it and he said, he reekon so. 
1 told hin that L asked Hubert about it and he said I reckon he is about 
right. . . . Neale said that they would kill him Saturday might 
if they could make the plans might. Hubert told me afterwards that 
everNbody was there and they stayed up so late that they just didn’t 
have thne, that they could not get it right to kill him on Saturday 
might. (Phe defendant objected and excepted.)” 

As to the foregoing evidence, the court said: “I instruct you that any 
statement made by one defendant in the absence of the other one or the 
other two is only evidence against the person making the statement and 
you will not consider it as evidence against the others.” 

Beatrice Mobley testified, in part: “I know Neahe Brown when I see 
her and had a conversation with her before Mr. Ambrose Lanier was 
found dead im his store. [do not know exactly when it was, but it was 
when we were housing tobacco. She told me that Ambrose was jealous 
of her and her fellows and before she would allow that she said ‘I wall 
kill Jaan, and she said to me ‘You don’t think I have got the nerve do 
vou, and | said, *] dowt know?’ She said that he was the cause of 
Archie Brown leaving her and said that he was going to have her to 
teed.” 

Elmore Bell testified, m part: “LI passed by Ambrose Lanier’s store 
on Sunday ight before he was found dead Monday morning. It was 
sometiune between 11:30 and 12 o’clock. Roscoe Jones was with me. I 
know Neahe Brown’s automobile when I sce it and I saw her automobile 
that might setting in Neahe’s yard. And I ealled attention of Roscoe 
Jones about it. The automobile was setting about six feet off from the 
poreh ot Nealie Brown’s house.” 

Dorothy Lanier testified, in part: “EL lve close to Ambrose Lanier’s 
store and I saw Neahe Brown at the store on Thursday of the week 
before jie was killed. L heard a conversation between her and Ambrose 
Lamer, they were fussmg. Lf could not understand what they were 
saying. .  . . Q. Did you hear any word that one said to the other? 
(The defendants objected and excepted.) A. [ don’t remember what they 
said but L know that they were mad.” 

Joe Mobley testified, in part: “I know Ambrose Lanier and Neale 
Brown, DT owas down there on Thursday before he was found dead on 
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Monday. Nealie Brown was there in the store and I was on the front 
porch. They were quarreling with one another about something.” 

There was other circumstantial evidence as to the defendant having 
killed Ambrose Lanier. 

The defendants’ evidence was to the effect that they were not guilty. 
That they accounted in a rational way for all of their acts and doings 
on the night of the death of Ambrose Lanier, and that neither of them, 
were present at the death of Lanier, and know nothing about it. They 
further denied the material part of the testimony of Norman Edwards. 

The jury returns to the court room and when asked by the clerk, if 
they had arrived at a verdict, one juror answered, we find all guilty of 
manslaughter, another answers guilty of third degree murder. Attorney 
for defendants asked that the jury be polled, each juror asked as to each 
of defendants, R. J. Alphin being the first juror polled answered third 
degree murder. Attorney for the defendant requested that the record 
speak what they say. The juror, Mr. Alphin, said he intended to say 
manslaughter. All the jurors then polled as to each defendant and all 
answered guilty of manslaughter. 

To the foregoing verdict, the defendants in apt time objected and 
excepted. <A motion was made in this court for an order correcting the 
minutes, The return to this court, after setting forth certain facts, 
was as follows: “The court further finds as a fact, that tae record here- 
tofore sent to the Supreme Court by the clerk of this court spoke the 
truth as the records then existed.” 

The defendant duly made exceptions and assignments of error to the 
above objections and exceptions and other exceptions and assignments 
of error and appealed to the Supreme Court. 


Attorney-General Brummitt and Assistant Attorneys-General Seawell 
and Siler for the State, 
J.T. Gresham, Jr., for defendant. 


Crarkson, J. The defendant, Nealie Brown, together with Hubert 
Lanier and Adolph Edwards, before his Honor, Judge E. H. Cranmer 
and a jury, at July Term, 1932, Duplin Superior Court, were jointly 
tried upon a bill of indictment charging them with the murder of 
Ambrose Lanier. Each of the three defendants were convicted of the 
crime of manslaughter and from the judgment of the court, Nealic 
Brown alone appeals. 

At the close of the State’s evidence and at the close of all the evidence 
the defendant Nealie Brown made motions to dismiss the action or for 
judgment of nonsuit. C. S., 4643. The court below overruled these mo- 
tions and in this we see no error. 
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We have set forth some of the evidence on the part of the State. It 
was direct and circumstantial, sufficient to have been submitted to the 
jury, as to all the defendants, the probative force was for them. The 
evidence was to the effect that the defendants entered into a conspiracy 
to kill Ambrose Lanier and pursuant to said purpose were present, aiding 
and abetting in the erime. 

The manner and time in which the evidence 1s introduced to prove a 
ed is in the sound discretion of the court below. 

In &. v. Boswell, 194 N. C., at p. 264-5, citing numerous authorities, 
tt 48 ene “It is thoroughly est: aBlighed law in this State that fie 
declaration of one conspirator continues, even though made in the 
absence of the other conspirator. Usually the conspiracy must first be 
established before such evidence is competent, ‘but this rule is often 
parted from, though it is an inversion of the order, for the sake of con- 
venience, and the prosecution allowed either to prove the conspiracy, 
which makes the acts of the conspirators admissible in evidence against 
cach other when done in furtherance of the common object, or he may 
prove the acts of different persons, and thus prove the conspiracy.” 
N.C. Handbook of Evidenee, 2d ed. (Lockhart), p. 185, see. 152, 

The testimony of Norman Edwards was restricted by the court below 
as against the party defendant with whom the alleged conversation took 
place. We think none of these exceptions, to which assignments of error 
were made by defendants, can be sustained, they were limited in their 
scope. The answer “I know that they were mad,” was competent. In 
Moore v. Ins. Co., 192 N. C., at p. 582, we find: “A witness may say 
that a man appeared anvonicarel: or angry or pleased. Bane v. Rh. f., 
171 N. C., 328; 8S. v. Leak, 156 N. C., 643; MeKelvey on Evidence, 
p. 220 et sey. Manifestly upon this principle, a witness may say that 
a man appeared sane and sober.” 

The defendant went to the stand and denied the material evidence 
introdueed by the State. The conflict of evidence was a fact for the 
jury to determine. We think none of the exceptions and assignments of 
error made on the trial as to the admission or exclusion of evidence can 
be sustained. We do not think the exclusion of evidence as to defendant’s 
kinship to deceased, nor his financial condition to support suicide theory 
on the whole record, prejudicial. 

We find in the record no specifie exceptions and assignments of error 
to the charge. The record discloses the following exception and assign- 
ment of error, which cannot be sustained: “To the charge of the court in 
its entirety, the defendant in apt time objected on the grounds that the 
judge in his charge did not declare and explain the law arising upon the 
evidence given in the case, and did not state in a plain and correct 
manner the evidence in the case.” 
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In Rawls v. Lupton, 193 N. C., at p. 480, citing a wealth of author- 
ities, we said: “Errors must be specifically assigned. An ‘unpointed, 
broadside’ exception to the ‘charge as given,’ will not be considered. 
Aehinnon v. Morrison, 104 N. C., 854. Exception to the charge of the 
court in general terms, not sufficiently specific to call the attention of the 
court to the particular point claimed to be erroneous, cannot be con- 
sidered by an appellate court.” 

We do not think the charge impinged on C. 8., 564. The exception 
aud assignment of error as to “alibi” cannot be sustained. This matter 
is fully discussed in S. v. Casey, 201 N.C., at p. 209. 

As to the verdict of the jury on the trial, the record discloses: “The 
jury returned to the court room and when asked by the clerk, if they 
had arrived at a verdict, one juror answered, we find them all guilty of 
manslaughter, another answered guilty of third degree murder. Attorney 
for defendants asked that jury be polled, each juror asked as to each of 
the defendants, R. J. Alphin being the first juror pollec. answered third 
degree murder. Attorney for the defendant requested that the record 
speak what they say. The juror, Mr. Alphin, said he intended to say 
manslaughter. All the jurors then polled as to each defendant and all 
answered guilty of manslaughter. To the foregoing verdict, the defend- 
ants In apt time, objected and excepted.” 

In the order correcting the minutes, it appears tha: there were no 
minutes to be corrected. “The court further finds as a fact, that the 
record heretofore sent to the Supremne Court by the clerk of this court, 
spoke the truth as the records then existed,” 

The record discloses that on the trial of defendant the jury as polled 
answered “guilty of manslaughter.” We see no prejudicial or reversible 
error. The juror no doubt was thinking of murder in the first degree 
murder in the second degree and manslaughter was third degree. Tl.c 
juror said he intended to say manslaughter. The court below had, uncer 
the facts and circumstances of this case, discretion to do what was done 
to make the record speak the truth and have it so recorded. The cases 
cited by the defendant are not applicable to the facts cf record. 

The learned and painstaking judge in the court below, in a long 
charge, gave all the contentions on both sides fairly, set forth the law 
carefully, applicable to the facts. We find no prejudicial or reversible 
error. 

No error. 
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STATE v. CLAY FOGLEMAN. 
(Filed 22 March, 1933.) 


1. Criminal Law I i— Functions of court and jury are separate and 
distinct. 


The functions of the court and jury are separate and distinct, and 
neither may invade the province of the other, it being the exclusive 
province of the court to explain the law and the exclusive province of the 
jury to determine the facts and apply the law as explained by the court 
to the facts as found. 


2. Criminal Law G p——Evidence of identity of defendant as perpetrator 
of the crime charged held sufficient. 


Where in a prosecution for homicide the deceased’s wife testifies that 
upon hearing shots she rushed from a back room into the storeroon 
where her husband had been shot, that two lights were burning in the 
room, and that she saw the defendant over a curtain between the two 
rooms before entering the storeroom, and saw him after entering the 
storerocom while he was standing with a pistol in his hand about seven 
feet from her, that the defendant left the store and got into an auto- 
mobile waiting with the motor running and driven by another, and 
minutely describes the automobile owned by defendant, and positively 
identifies the defendant as the man who had committed the crime: Held, 
the evidence of the defendant's identity as the perpetrator of the crime 
is sufficient to be submitted to the jury, the weight and credibility of the 
wife's identification of the defendant being for their determination, and 
defendant's motion as of nonsuit on the ground that her testimony was 
based upon imagination and auto-suggestion was properly refused. 


3. Criminal Law I h—Held: trial court fully corrected improper com- 
ments of counsel in argument to jury. 


Where counsel for the private prosecution, in his argument to the jury, 
comments upon the defendant's failure to testify in his own behalf and 
intimates that defendant's wife had also failed to testify in his behalf, 
and the court immediately upon each improper remark stops the argu- 
ment, directs the counsel to desist, and instructs the jury not to be 
influenced by the improper remarks, and in his charge specifically and 
emphatically instructs the jury not to allow defendant's failure to testify 
to prejudice them and instructs them to exclude from their minds every- 
thing except the evidence and the law as declared by the court, the de- 
fendant’s exceptions to the remarks of counsel will not be sustained. 


4, Homicide G d—Testimony in this case held competent on issue of 
premeditation and deliberation. 


Testimony that defendant’s car contained, among other implements, 
tools adapted to robbery and burglary is held competent in this prosecu- 
tion for homicide where the evidence tended to show that defendant killed 
deceased at deceased's store while attempting to rob him, and that after 
the crime defendant escaped in the car, the testimony being of a circum- 
stance tending to show a design or plan on the part of the defendant, 
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and the fact that several days elapsed between the date of the killing 
and the seizure of defendant’s car is not sufficient to render the testimony 
incompetent, the probative force thereof being for the jury. 


o Homicide H a—Indictment under C. S., 4614, is sufficient to support 
charge, based on evidence, relative to murder in attempt to rob. 


An indictment charging the essential facts of murder as required by 
C. 8., £614, is sufficient to sustain the court’s charge based upon the 
evidence in the case relative to murder committed ir. the perpetration 
of robbery or other felony. 


LBROGDEN, J., dissents. 


ApreaL by prisoner from Stach, J., at September Term, 1932, of 
RocxrncHam. No error. 

The prisoner, indicted for the murder of W. J. Carter, was convicted 
of murder in the first degree, and from judgment of death by electrocu- 
tion he appealed, assigning error. He neither testifiec. nor introduced 
any witnesses. The evidence for the State tends to show the facts to 
be as follows: 

The deceased was 61 years old. He conducted a mercantile business 
near a hard-surfaced highway 3 miles south of Leaksville, the direction 
of the highway being north and south. Parallel with the highway was 
a storeroom (occupied by the deceased) the length of ~which was about 
30 feet and the width about 17 feet. The store porch was about 20 feet 
from the road. In the front part of the building were two doors—a 
single door on the north side and a double door near the center. Outside 
there was an oil pump near the south edge of the porch; another just 
north of the double door; and another at a break in the level of the 
porch. There were also lights outside; one of them would be over an 
automobile standing in front of the door. Back of the store, separated 
by a partition were 3 rooms occupied by the deceased and his family as 
a living apartment. Between the store and the first of these rooms was 
a screen door, the lower part of which, about five feet, was covered with 
a curtain; above the curtain there was an open space through which a 
person in the room could look into the storeroom. 

On 30 April, 1932, between 9 and 10 o’clock at uighr, while her hus- 
band was closing the windows, Mrs. Carter, who was then in the room 
adjoining the one just referred to, heard a car drive up in front of the 
store. -At this time there were two lights outside and two inside the store. 
She heard some one say “Stick ’em up,” and immedictely a volley of 
shots was fired. Seven or eight bullets entered the body of the deceased; 
his death was instantaneous. 

Mrs. Carter rushed through the screen door into the store. Looking 
over the curtain as she passed she saw a man inside the store door look- 
ing at her husband as the latter made his last step behind the stove. The 
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man who had done the shooting got into the automobile on the right 
side of the seat, the motor yet running, and quickly started in the diree- 
tion of Leaksville. 

Mrs. Carter identified the prisoner as the man who had killed her 
husband. She also described the car. 

There was evidence that only a few hours before the deceased had 
been shot the defendant had been seen near Danville in a car the appear- 
ance of which was similar to that of the car seen by Mrs. Carter at the 
store; that it had been seen by others; and that it had subsequently been 
repainted. 

Reeves Cooper, an uncle of the prisoner by marriage, testified that 
on § May, 1932, the prisoner had come to his house at about 9 o’clock 
at night and had left a car of the description given by Mrs. Carter, 
except as to the color, which the State contended, had been changed by 
repainting. That night an officer took the car into his possession and 
found in it the following articles: A sawed-off shot gun, a brace and bit, 
a chisel, a flat iron, a wrench, a square and block, hammers, files, wire 
cutters, gun shells, overalls, shirts, and North Carolina, Virginia, and 
Kentucky license plates. The prisoner was arrested in Cincinnati, Ohio, 
in the month of June. 


Attorney-General Brummit and Assistant Attorney-General Seawell 
for the State. 
Glidewell & Gwyn for prisoner. 


ApAMs, J. The prisoner neither testified nor introduced any witness, 
and at the close of the evidence offered by the State he moved to dismiss 
the action as in case of nonsuit. C. 8., 4643. The ground upon which the 
motion was made is the insufficiency of the testimony tending to identify 
the prisoncr as the man who shot and killed the deceased; and the 
asserted insufficiency is based upon the assumption that the testimony 
of identity, as given by Mrs. Carter, is the product of imagination in 
part and in part of auto-suggestion. Whence it is argued that this Court 
should recognize the failure of the jury to perceive the fallacy of the 
testimony and should hold as a matter of law that the evidence is in- 
sufficient to sustain the verdict—“otherwise,” it is said, “a great and 
irreparable injury will be done.” 

Mrs. Carter, the wife of the deceased, was the only witness who at- 
tempted to identify the assailant. On this point she was minute, as will 
appear from the following summary of her testimony: “As I went 
through the sereen door I looked over the curtain and saw a man stand- 
ing there just a step from the door, inside the door. He was looking at 
my husband . . . I asked him what he meant. He was about seven 
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feet from me . . . My husband was standing behind the stove. 
That was about 8 or 10 feet, I guess, from where [ was. The lights 
were burning at that time . . . The automobile was standing right 
in front of the door. I think the lights of the automobile were burning 
at the time. The motor was running; I saw into the cer; another man 
Was sitting right under the wheel. It was a roadster, a dark bodied 
car with a light top, built for speed. So far as I know, I had never 
before seen the man that was in the car . . . As to whether I had 
seen the man who was standing in the door before that time, I was 
not acquainted with him, but I think I had seen him, most sure I had. 
[ have seen him since that time. I saw him in Greensbovo and I sce him 
here, here in the courthouse. I see him here today; there he sits, right 
over there . . . His name is Clay Fogleman. No one else was in 
the room at the time I got there except him and my husband. Clay 
Fogleman, at the time [ came in the room had a gun in his right hand; 
I can't describe the gun; it was a pistol . . . Clay Fogleman 
went to the automobile; he got in the automobile . . . He got in 
on the mght side . . . When I heard the shooting I went in as 
muekly as I could. My husband was on my mind. The first man I saw 
Was that man sitting right there at the table. I saw him before I came 
out of the bedroom over the sereen door. As to whether I was asked 
about the identification of the prisoner at the preliminary hearing, I 
told vou I identified him . . . I was going to my husband all the 
time as fast as I could. I was looking at both; looking at the man 
standing there with the gun and looking at my husband, also. 

When the man went out of the door his back was tome . . . J got 
a good right side view of hisface . . . I saw enough to know this 
was the man. Yes, I saw the right side of his face ard the outline of 
his body; I saw enough to know this isthe man. . . . I knew I was 
going (to Greensboro) to identify Fogleman; I knew they said he was 
there. IT was not shown any other prisoner except Fogleman. I didn’t 
have to be shown any other one; he was the man I saw that night 
standing in the door; I am positive.” 

It may be doubted whether our system of jurisprudence contains any 
principle more strictly defined than that which separazes the functions 
of the courts from those of the jury. .\ccording to a custom that formerly 
prevailed evidence was submitted to a jury probably as a supplement to 
thelr own knowledge; but in a later period the custom was abandoned, 
and the jury assumed the character, since maintained, of a determining 
agency whose sole function 1s “to give a true verdict according to the 
evidence.” The discharge of this duty implies the necessity of examining 
the testimony, finding the facts, and applying the law to the facts as 
found. 
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The judge lavs down and explains the law, and the jury is under 
obligation to accept and apply the law as thus explained. The determina- 
tion of the facts is the exclusive province of the jury; the elucidation 
of the law is the exclusive province of the judge. The jury cannot exer- 
cise the prerogatives of the judge; the judge cannot exercise the preroga- 
tives of the jury. The two are distinct, and neither has the right to 
invade the field of the other. S. v. Walker, 4 N. C., 662; S. v. Hildreth, 
31 N. C., 429; 8S. «. Matthews, 78 N. C., 523; S. v. Murphrey, 186 N. C., 
113; 8. v. Lawrence, 196 N. C., 562. Not only is the judge forbidden by 
C. S.. 564 to “give an opinion whether a fact is fully or sufficiently 
proven” (S. v. Windley, 178 N. C., 670; 8. v. Sullivan, 193 N. C., 754) ; 
he is prohibited from finding the determinative facts in a criminal ac- 
tion even by consent of the defendant or his counsel. S. rv. Allen, 166 
N. C., 265. He may grant relief from an unfortunate result by setting 
aside the verdict; but in the present case the trial judge denied the 
prisoner’s motion to vacate the verdict and award a new trial. Evidently 
he saw no satisfactory reason for discrediting the verdict which was 
based principally on the testimony of Mrs. Carter. Indeed, her identifi- 
cation of the prisoner was clear, direct, and positive. We are aware ot 
no recognized theory upon which the trial judge should have assumed, 
or upon which this Court should now assume, as a matter of law that 
the testimony attacked by the prisoner was either imaginary or falla- 
cious. 

There was no error in the court’s denial of the motion to dismiss the 
action. 

In addressing the jury, counsel for the private prosecution used lan- 
guage indicating that the wife of the prisoner knew what clothes the 
prisoner had worn on the night of the homicide, thereby intimating, 
it is contended, that she had not testified in his behalf. Attention has 
frequently been called to the fact that remarks of this character justify 
the award of a new trial in case of conviction unless the error is cured 
by the prompt action of the court. Upon objection by the prisoner, the 
court stopped the argument, directed the attorney to desist, and in- 
structed the jury not to be influenced by the remarks to which objection 
had been made. In his charge his Honor specifically instructed the jury 
to exclude from their minds everything exeept the evidence and the 
law as declared by the court. 

The same counsel suggested, also, that the prisoner had not testified 
in his own behalf by saying to the jury that the prisoner knew whether 
he had been in the automobile below the Dix home; but again the court 
promptly interposed. It is admitted in the prisoner’s brief that the 
argument was stopped; and thereafter, at least three or four times in 
the charge, the court plainly instructed the jury not to pernut the 


406 IN THE SUPREME COURT. [204 
STATE v. FOGLEMAN, 


prisoner’s failure to testify to prejudice their minds against him, that 
he was presumed to be innocent; and that the State had the burden of 
proving his guilt beyond a reasonable doubt. 

Aecording to the decisions of this Court the error of counsel in re- 
ferring to the prisoner’s declining to testify was cured by the immediate 
action of the court and the emphatic and repeated ins:ruction given to 
the jury. S. v. Harrison, 145 N. C., 408. In this case it is said: “We 
undertake to correct the errors of the judge and not those committed 
by attorneys. Their errors are to be corrected by the trial judge, and 
when he fails in his duty it becomes a ground of exception.” So, also, 
as to the intimation that the prisoner’s wife had no: testified in his 
behalf. The court instantly suspended the argument and afterwards 
instructed the jury to disregard everything but the evidence and the law. 
The course thus taken conforms to the principle laid down in &. v. 
Spivey, 151 N. C., 676. The comment of counsel was improper, but as 
said in the case last cited his Honor fu:ly corrected the error. 

On the evening of 8 May, at about 9 o’clock, the prisoner went to 
the home of Reeves Cooper and put his car in the shed. He left it there 
and immediately went away; he did not return. That night the car was 
seized by an officer. The description of it agreed in details with that 
of the car that had been stopped in front of the store on the evening of 
the homicide. Meanwhile no change had been made in its contents. The 
oticer found in it the gun, the shells, and the implements above deseribed. 
He testified to this effect and the prisoner excepted. 

The exception is without merit. Evidence of this character is ad- 
missible on the principle that it tends to show a design or plan. The 
existence of such design or plan may be proved circumstantially as well 
as by direct utterance. In Wigmore on Evidence, it is said that in the 
production of such proof two sorts of circumstantial evidence are avail- 
able: (1) Conduct as indicating the inward existence of a design; (2) 
prior or subsequent existence of the design, as indicating its existence at 
the time in question. Accordingly, “the acquisition or possession of in- 
struments, tools, or other means of doing the act is admissible as a 
significant circumstance; the possession signifies a probable design to 
use; the instruments need not be such as are entirely appropriate, nor 
such as were actually put in use.” Vol. 1, sees. 88, 237, 238. Bishop says 
that it 1s competent to prove the possession of tools by a person charged 
with crime, even those not adapted to the crime if found with others 
which are adapted to its commission; and, according to Underhill, all 
the details of the finding may be proved, it being im:-naterial that the 
tools found were not adapted to the commission of a specific act. 3 
Bishop’s New Crim. Procedure, see. 151; Underhill’s Crim. Evidence, 
sec. 570. 
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If the gun, the shells, and the several implements in the prisoner’s car 
had been discovered immediately after the homicide, evidence of the 
tact would unquestionably have been competent; and under the prin- 
ciples stated above the discovery a few days afterwards is not so remote 
as to impair its competency, the probative force of which was submitted 
to the jury. 

These significant facts should be kept in view: The prisoner owned 
the car; some of the tools were suitable for use in burglary; the gun and 
shells, for use in burglary or robbery. A difference in the use to which 
the various articles were adapted does not preclude the admission of 
proof that they were in the prisoner’s possession. 

The indictment contains two counts, the first charging the essential 
facts of murder as required by C. §., 4614, the other charging murder 
committed in the perpetration of or in the attempt to perpetrate robbery. 
The prisoner excepted to an instruction referring to murder committed 
in the perpetration of robbery “or other felony.” The first count in 
the indictment is sufficient; it contains “every averment necessary to 
be made.” S.v. Arnold, 107 N. C., 861; S.v. R. B., 125 N.C., 666. The 
instruction complained of was relevant upon the matters involved in the 
first count. 

We have considered the prisoner’s exceptions with care, and find no 
error in the trial. In no view of the evidence was there any provocation 
on the part of the deceased, who was ruthlessly slain while in the 
prosecution of his daily task. The doctrine of manslaughter was elimi- 
nated, the question being whether the prisoner was guilty of murder in 
the first or second degree, or not guilty. 

No error. 


BrocpEN, J., dissents. 


W. ¥. PARKER, ADMINISTRATOR OF MAGGIE F. GROVES, vy. F. L. POTTER, 
ADMINISTRATOR OF JOHN A. GROVES, ET AL. 


(Filed 22 March, 1933.) 


Executors and Administrators G e—Administrator’s bond held liable for 
money erroneously paid administrator under color of his office. 


The bond of an administrator covers ‘“‘all moneys received under color 
of official authority,’ and where the administrator is paid the proceeds 
of an insurance policy on the life of his intestate, and it is later de- 
termined by judgment of the Superior Court affirmed by the Supreme 
Court that the proceeds of the policy were the property of the estate of 
the intestate’s wife, and the administrator fails to account therefor to her 
estate, his bond as administrator is liable therefor, although the funds 
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were improperly paid into his hands as administrator, and the liability 
of the surety on his administration bond may be determined in the 
original action to which the surety has later been made a party defendant. 


APPEAL by defendant United States Fidelity and Guaranty Company 
from Cranmer, J., at September Term, 1932, of Dupin. No error. 

The agreed statement of facts pertinent to the defendant’s appeal is as 
follows: 

That J. A. Groves, on 4 April, 1929, wrongfully and feloniously shot 
and killed his wife, Maggie F. Groves, and then shot and killed himself. 

That at the time of their deaths, J. A. Groves had a policy of life 
insurance on his life in the Mutual Life Insurance Company of Maine, 
for $1,000, payable to his wife, Maggie F. Groves. 

That F. L. Potter, Sr., duly qualified as administrator in Duplin 
County on the estate of J. A. Groves, deceased, and gave an admunistra- 
tion bond in the sum of $12,000 with the defendant, the United States 
Fidelity and Guaranty Company of Maryland as surety on his said 
bond and entered immediately upon the administration of said estate, 
and on or about 1 May, 1929, the said I’. L. Potter, Sr., as such adminis- 
trator, collected from the Mutual Life Insurance Company of Maine 
the said policy of $1,000, which he used as a part of the estate of J. A. 
Groves, deceased, in administering said estate. 

That soon thereafterwards, W. V. Parker, the plaintiff, duly qualified 
as administrator on the estate of his sister, Maggie F. Groves, deceased, 
and made demand upon F. L. Potter, Sr., administrator of J. A. Groves, 
deceased, for the said $1,000 collected on said policy, which demand was 
refused and the said plaintiff instituted action for the vecovery of the 
same, and the court adjudged that the estate of J. A. Groves, deceased, 
on account of his wrongful and felonious slaying of his wife could not 
recover said insurance and that the same belonged tc the estate of 
Maggie F. Groves, his dead wife. The facts and the law regarding the 
same being set out in the case of Parker v. Potter et al., 200 N. C., 348, 
which is incorporated as a part of this finding of fact. 

That the administration bond of F. L. Potter, Sr., on which the 
defendant, the United States Fidelity and Guaranty Company of Mary- 
land, is surety, shall be copied and hereto attached as a part of the 
findings of fact. 

That F. L. Potter, Sr., administrator, died on 5 January, 1930, and 
thereupon his son, F. L. Potter, Jr., duly qualified as his administrator 
in Duplin County and gave an administration bond in the sum of 
$12,000, with the defendant, the United States Fidelity and Guaranty 
Company as his surety. 

That Nellie Susan Outlaw, sister of J. A. Groves, deceased, duly 
qualified in Duplin County as the administrator d. b. n. of J. A. Groves, 
deceased, upon the death of F. L. Potter, Sr., administrator. 
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That after the rendition of the decision in the Supreme Court in the 
oniginal cause, 200 N. C., 348, an order was made in the cause making 
I’. L. Potter, Jr., administrator of F. L. Potter, Sr., and Nellie Susan 
Outlaw, administratrix d. b. n. of John A. Groves, deceased, and the 
United States Fidelity and Guaranty Company, surety on the adminis- 
tration bond of EF. L. Potter, Sr., on the estate of J. A. Groves, deceased, 
parties defendants to the action and additional pleadings ordered filed, 
and process was issued against these new parties and additional plead- 
ings duly filed herein. 

That in the original action and before the United States Fidelity 
and Guaranty Company was made a party hereto, there was an agreed 
statement of facts signed by all the counsel, the second paragraph of 
which is the following: 

“That at the time of their deaths, J. .\. Groves had a policy of life 
insurance In the Mutual Life Insurance Company of Maine for $1,000, 
which had been collected by F. L, Potter, administrator; said policy of 
insurance being payable to Maggie I. Groves, wife of J. A. Groves.” 

That in the seventh article of the original complaint against F. L. 
Potter, administrator, is the following allegation: 

“That at the time of his death, the defendants’ intestate, J. A. Groves, 
had in foree a policy of life insurance on his life in the Mutual Life 
Insurauce Company of Maine, for the sum of $1,000, which policy was 
payable to his wife, Maggie F. Groves, as beneficiary . . . and the 
defendant, FE. L. Potter, administrator of J. A. Groves, has collected 
the suid pohey of $1,000 from the aforesaid Mutual Life Insurance 
Company and now has the said $1,000 in his possession. . . .” 

The defendant, F. L. Potter, administrator, filed answer under oath 
to said complaint and in his answer to the seventh article above we quote 
as follows: 

“The allegations of paragraph 7 of the complaint are admitted. 

%3 

That after the new parties were made herein, including the United 
States Fidehty and Guaranty Company as one of the defendants, the 
plaintiff filed a new complaint herein, under oath, in the 3rd article of 
which is the following: 

“That the said F. L. Potter, Sr., as such administrator, after giving 
said bond, entered upon the administration of said estate and took into 
his possession and collected on or about 1 May, 1929, as such administra- 
tor, a policy of hfe insurance for $1,000 on the life of J. A. Groves, his 
intestate, in the Mutual Life Insurance Company of Maine, which 
poley was payable to Maggie F. Groves, his wife, plaintiff’s intestate, 
and has unlawfully failed to pay said money or any part thereof to the 
plaintiff administrator, although a former judgment in this cause ren- 
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dered by his Honor, Judge Grady, said $1,000 was adjadeed the prop- 
erty of the plaintiff administrator, which judgment was athrmed in the 
Supreme Court and reported in 200 N. C., 348.” 

That the defendant, United States Fidelity and Guaranty Company 
filed answer under oath to said complaint on 21 October, 1931, and the 
answer to the said 3rd article of the complaint is as follows: 

“Tt is admitted that F. L. Potter, Sr., administrator of J. A. Groves, 
entered upon the administration of said estate and took possession of and 
collected on or about 1 May, 1929, as such administrator, a policy of 
life insurance for $1,000 on the life of J. A. Groves, ais intestate, in 
the Mutual Life Insurance Company of Maine, and it is admitted 
that by a former judgment of this Court the said $1,000 life insurance 
was adjudged the property of the plaintiff administrator, but the an- 
swering defendant says that it was not a party to said action to which 
said judgment was rendered.” 

That neither the defendant, F. L. Potter, administrator, during his 
life, nor the defendant, the United States Fidelity and Guaranty Com- 
pany, surety on his administration bond, nor any of the cther defendants 
in this action, nor any other person has ever paid to the plaintiff the 
sald $1,000 insurance money or any part thereof. 

Upon the contested issues the jury returned the following verdict: 

1. Did the defendant’s intestate, John A. Groves, wrongfully and 
feloniously kill his wife, Maggie F. Groves, the plaintiff’s intestate, as 
alleged in this complaint: Answer: Yes. 

2. If so, what damages, if any, is the plaintiff administrator entitled 
to recover of the defendant administrator on account of the wrongful 
and felonious slaying of the plaintiff’s intestate, Maggie F. Groves, as 
alleged in the complaint? Answer: $500. 

3. At the time of his death, did the defendant’s intestate, John A. 
Groves, have in force a policy in the Mutual Insuranze Company of 
Maine for the sum of one thousand dollars, payable to his wife, Maggie 
F. Groves, and has the defendant administrator collected same, as 
alleged in the complaint? Answer: Yes. 

4, Has the defendant Potter, administrator, paid said sum, or any 
part thereof, to the plaintiff? Answer: No. 

The court adjudged upon the verdict and the facts agreed that the 
plaintiff recover of Nellie Susan Outlaw, administratrix de bonis non 
of John A. Groves, the sum of $500 with interest thereon from 5 Sep- 
tember, 1932, and of the administrator of F. L. Potter, Sr., and the 
United States Fidelity and Guaranty Company of Baltimore, Md., surety 
on his administration bond, $1,000 with interest from 1 May, 1929, the 
amount of the insurance policy paid by the Mutual Life Insurance 
Company of Maine. 
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John A. Gavin for appellant. 
Butler d& Butler for appellee. 


AbDAMs, J. John A. Groves took out a policy in the Mutual Life In- 
surance Company of Maine for $1,000, payable to Maggie Groves, his 
wife. After killing her he killed himself. In Parher v. Potter, 200 
N. C., 348, we held that Mrs. Groves was the beneficiary in the policy 
and that her administrator is entitled to the whole amount of the in- 
surance money. The administrator of John A. Groves collected the 
amount due on the policy and has refused to account for it. The appel- 
lant is the surety on his bond. 

The administrator of Mrs. Groves brought suit against the adminis- 
trator of John A. Groves and the appellant, as surety, to recover the 
amount paid the latter administrator by the insurance company, and 
was awarded judgment. The appellant says that the court committed 
error for the reason that the funds derived from the policy were not a 
part of John .\. Groves’s estate; that the insurance company made pay- 
ment with knowledge of this fact; and that the administrator of AMLrs. 
Groves has never demanded payment of the insurance company. 

The administrator of John A. Groves admits the collection and non- 
payment of the money. In its first answer the appellant made the same 
admission, but denied it in the second. The bond on which it is surety 
is set out in the record, and it is manifest that the administrator of 
John A. Groves collected the poley under color of his office and not in 
his individual capacity as trustee. Indeed, he apphed the money as a 
part of the estate of John .A. Groves. The surety on his bond is there- 
fore hable for the misapplication. “All moneys received under color of 
official authority are covered by the bond.” Lafferty v. Young, 125 
No Gs 296. 

No error. 


STATE v. HERMAN CASEY. 
(Filed 22 March, 1953.) 


1. Criminal Law G m—Admission of transcript of former trial held not 
error under facts of this case. 


Where a defendant in a criminal action is granted a new trial for newly 
discovered evidence, and a witness at the former trial has died, the 
admission of the transcript of his testimony at the former trial will not 
be held for error where the court stenographer who had transcribed the 
evidence at the former trial has testified under oath that the transcript 
was substantially correct and contained all the answers of the witness 
at the former trial. 
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2. Criminal Law G t—Whcre contents of writing is collateral to the main 
fact sought to be proven, parol evidence thereof is competent. 


Where in a criminal prosecution the fact that one eorporation had 
bought out another corporation becomes relevant and material, there being 
evidence that defendant had made threats against the emplovees of one 
of them as a class, it is not required that such connection be shown by 
the written instruments, but parol evidence thereof is competent, the 
natter being collateral. 


3. Homicide G d—Evidence of threats against class to which deceased 
belonged held competent to show malice, motive, etc. 


In a prosecution for homicide, evidence that defendant had made 
threats against a class of persons generally, in which class the deceased 
was included, in this case the employees of a certain corporation, is held 
competent to show malice, motive, premeditation and deliberation, 


APPEAL by defendant from Cranmer, J., and a jury, at October 
Special Term, 1932, of Lenotr. No error. 

At September Term, 1930, of Lenoir Superior Court, the defendant, 
Herman Casey, was tried upon a bill of indictment charging him with 
murder in the first degree of James C. Causey. A verdict of guilty of 
murder in the first degree on the bill of indictment was returned by the 
jury, and the defendant was thereupon sentenced by the court below to 
death by electrocution. The defendant appealed to this Court and no 
error was found in the trial in the court below. S. v. Casey, 201 
Ne Oey OO: 

At August Term, 1931, of Lenoir Superior Court, a motion by the 
defendant for a new trial was made on the grounds of disqualification of 
certain jurors by reason of alleged fraud and prejudice, and for newly 
discovered evidence. This motion was made in the Suverior Court at 
the next succeeding term following affirmance of judgment on appeal 
to this Court. This motion was refused by the court below and on 
appeal to this Court “error and remanded.” S. v. Casey, 201 N. C., 620. 
Later a new trial was awarded defendant by the court below and he was 
tried at October Special Term, 1932, Lenoir Superior Court. The verdict 
was “not guilty of murder in the first degree, but 1s guilty of murder in 
the second degree and beg the mercy of the court.” The judgment of 
the court below is: “Let the defendant be confined in the State prison 
at hard labor for an indeterminate sentence of not less than twenty-five 
nor more than thirty years.” 

The defendant made numerous exceptions and assignments of error 
and appealed to the Supreme Court. The material ones and necessary 
facts will be considered in the opinion. 


Attorney-General Brummitt and Assistant Attorneys-General Seawell 
and Siler for the State. 
Shaw & Jones and W. C. Douglass for the defendant. 
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Criarxson, J. The defendant’s counsel in his argument of this cause 
well says that if there is error in the record on this appeal it 1s imma- 
terial how often the defendant has been tried—he is entitled to a trial 
according to law. 

On the first appeal of defendant (201 N, C., 185), it being a case in- 
volving life and death, this Court went into the case thoroughly, setting 
forth the material facts in detail and discussing fully the questions of 
law involved. The facts in the present case are practically the same 
as in the former case. The eye witness to the killing again testified in 
substance to what he had testified to ou the former trial, and the testi- 
mony corroborating this witness did not vary to any extent. On the 
present trial there was more evidence of corroboration and contradiction. 

The defendant contends that on the first trial this case was tried 
“upon the theory that there was a controversy between Casey and the 
Atlas Plywood Corporation, which had merged with the Utility Manu- 
facturing Company, and that Casey killed Causey, who was the man who 
eame in the woods and stopped him from cutting timber and that the 
Atlas Plywood Corporation was the company holding up the payment 
of the check.” The evidence on the present record, which was admitted 
as competent, we think is susceptible of the same construction. Broadly 
there was a controversy between John H. Sutton, Sr., and the Utility 
Manufacturing Company. The action was to determine the ownership 
of the land in dispute, upon which defendant and his employees had 
cut certain timber off of this land and the payment held up. 

E. H. Graham, who has died since the last trial, testified in part, on 
the former trial: “Prior to 3 July, 1930, I lived in Goldsboro, N. C., 
and was connected with Utility Manufacturing Company, in 1929, up 
until October, at which time Utility Manufacturing Company was 
bought by Atlas Plywood Corporation, and after 1 October, 1929, I was 
manager of Atlas Plywood Corporation; I knew Mr. J. C. Causey and 
he was also employed by the company. He was in charge of the logging 
operations. He has been with the company since 15 September, 1929. 

Mr. Causey drove a Hudson coach, and it belonged to the Atlas 
Plywood Corporation. . . . I know Mr. Herman Casey; he has 
been in the office at Goldsboro on a number of occasions. The last time 
he was in the office to my knowledge was the latter part of May or first 
of June. He came over there to see about some money that had been 
withheld at Goldsboro Lumber Company. He did make a statement 
in reference to it. . . . Q. What was it? (Defendant objects unless 
it refers to Mr. Casey.) He said ‘I am going to have my money, some- 
body is going to pay me.’ (Defendant objects to answer and asks that 
it be stricken out; overruled; defendant excepts.) I did refuse to pay 
him the money and did not permit him to be paid. . . . (Court 
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questions.) Myr. Casey was in the office the latter part of May or first 
of June to see about some money that was being held back. Mr. Casey 
knew who was holding up the money. I explained to him it was held 
up by my company. I don’t know whether Mr. Casey knew Mr. Causey 
or not. AAs I recall it, I told Mr. Casey that Mr. Causey had charge 
of the logging operations. I had quite a conversation with Mr. Casey, 
10 or 15 mmutes. I had known him several years and we talked about 
logging in general. (Re-cross.) Yes, sir, I am positive that I told Mr. 
Casey of Mr. Causey’s relations to the company, because Mr. Casey 
asked if we had any logging operations that we could put him on and I 
told him he would have to see Mr. Causey, that he had charge of the 
logging operations.” 

Mrs. G. C. Andrews on the present trial testified, in part, that she 
was court reporter at the former trial of the defendant: (Court.) “Q. Is 
your transcript substantially correct, Mrs. Andrews? Yes, sir, I say it is. 
My transcript is a full and complete transcript of the airect and cross- 
examination. I might say that the evidence is written in narrative form 
and that all questions do not appear, but the answers are all in there. 
Everything stated by the witness Graham is in this transcript.” The 
defendant excepted and assigned error. We think the evidence competent. 

Speaking to this question in the case of Mattox v. U. 8., 156 U.S., at 
p. 244, Associate Justice Brown said: “That all the authorities hold 
that a copy of stenographic report of his eutire former testimony, sup- 
ported by the oath of the stenographer that it is a correct transcript of 
his notes and of the testimony of the deceased witness, is competent evi- 
dence of what he said.” And the principle is approved bv us in Settee v. 
KR. &., V1 N.C. 440. 8. ve. Maynard, 184 N. C., at p. 657; S. v. Levy, 
187 N. C., 588. We think the testimony of the court reporter comes 
within the rule. 

Other evidence than that of Graham as to threats was introduced on 
this and the former trial of this case. For example, on the present 
record, the testimony of 8. L. Brown, was in part: “He (defendant) was 
hauling stave blocks there first time I ever saw him to know him, some- 
time during the year 1930. . . . Yes, sir, the defendant, Herman 
Casey made a statement to me. Q. What was it? A. He said that they 
had held up the payment on his blocks, and that he made two trips to 
Goldsboro to see Mr. Graham and he would not give him any satisfac- 
tion about it. Q. What else did he say? A. He said he was going to 
shoot hell out of some of them if they did not pay hin.” Defendant 
excepted and assigned error, and for the reason also that there was no 
production of the writing—the best evidence—was to the two corpora- 
tions being connected, and contended that therefore the threats should 
have been excluded. We cannot so hold. 
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In 8S. v. Ferguson, 107 N. C., at p. 847, is the following: “We do not 
think the note in question comes within the general rule excluding parol 
evidence of the contents of written instruments, and the evidence should 
have been admitted. S. v. Credle, 91 N. C., 648; S. v. Wilkerson, 98 
N. C., 696; 1 Greenleaf Ev., sec. 89 and cases cited.” 

When the contents of a writing come collaterally in question, such 
writing need not be produced, but parol evidence as to its contents will 
be received. Pollock v. Wilcox, 68 N. C., 47; Carden v. McConnell, 
116 N. C., 875; Ledford v. Emerson, 188 N. C., 502; Hall v. Griessell, 
179 N. C., 657; Miles v. Walker, 179 N. C., 479; Wigmore on Kyidence, 
2d ed., see, 1253. 

This very matter of class threats was held competent in the former 
trial. 201 N. C., at p. 206. 30 C. J., part sec. 417(2), at p. 190. Sec. 
418: “Threats made by defendant against a class to which deceased be- 
longed, and prima facie referable to deceased, although his name is not 
mentioned, are admissible against defendant,” ete. S. 7. Mills, 91 N.C, 
596; 8S. v. Hunt, 128 N. C., 584. Lockhart on Ev., 2d ed. part sec. 147, 
is as follows: “And general threats are admissible to show malice, 
motive, premeditation, conspiracy and the lke.” 

We see no error in the charge taken as a whole. The jury was merciful 
in its verdict. No doubt the sympathy arose from the anger engendered 
in defendant against one whom he took as connected with the wrong 
done him—suddenly meeting him in the woods. The dead man seems 
to have been the victim without provocation on his part. 

The matter was largely one of fact for the jury to determine. On the 
entire record we see no prejudicial or reversible error. 

No error. 


W. D. GRANT ano A. W. SMITH, TRADING As GRANT AND SMITH, v. 
J. L. BORDEN, 


(Filed 22 March, 1983.) 


1. Landlord and Tenant D g— 


Where the terms of a lease fully provide for the rights of the parties 
upon destruction of the property by fire such rights will be determined 
a 


in accordance with the written agreement, without reference to C. &., 
2352 or the common law. 


2. Evidence A c—Courts will take judicial notice of tobacco-selling sea- 
son. 

The courts will take judicial notice of the fact that the season for 
producer's sales of tobacco in North Carolina begins about 1 September 
and closes about 1 February, and that the crop is chiefly sold during 
September, October and November, and that only a small portion is sold 
during December and January. 
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8. Landlord and Tenant D g—Under terms of lease and facts lessee held 
not entitled to recover rent paid upon destruction of property by 
fire. 


Where the lease of a tobacco warehouse for a term of years is executed 
in May and provides for the payment of the yearly rental in four equal 
installmeuts on 15 September, 1 October, 15 October, and 1 November, and 
provides that if the premises are destroyed by fire a just proportion of the 
rent should be paid and the lease terminated, provided that if the fire 
occurs after the close of the season then the lessor shall not be called 
upon to refund any part of the rents paid, in an action between the 
parties to determine their rights upon destruction of the premises by 
fire on 80 December: Held, the contract did not contemplate a rental 
by the month, and the lessee is not entitled to recover any part of the 
rent paid, since the provision for the adjustment of the rent upon destruc- 
tion of the property by fire did not require the lessor to refund any part 
of the rent paid during the tobacco season. 


AppEAL by defendant from Grady, J., at October Term, 1932, of 
Wayne. Reversed. 

On or about 1 May, 1929, the plaintiffs and the defendant entered 
Into an agreement which is in writing, and which is as follows: 


“North Carolina—Wayne County. 


This agreement, made and entered into this 1 May, 1929, by and 
between J. L. Borden, of the county of Wayne and State of North 
Carolina, party of the first part, and W. D. Grant and A. W. Smith, 
of the county of Wayne, and State of North Carolina, trading as Grant 
and Smith, hereinafter designated as party of the second part: 

Witnesseth: That the said party of the first part has agreed to lease 
and does hereby let and the said party of the second part has agreed 
to take and does hereby take, those certain premises known as the 
Tobacco Growers Warehouse situate at 512 to 520 on the east side of 
North John Street, Block No. 72, Goldsboro, N. C., together with all 
appurtenances thereto belonging, and the sole and uninterrupted use 
and occupation thereof, for the period of five years to commence on 1 
May, 1929, and end on 30 April, 1933, upon the following terms and 
conditions, to wit: 

ist: The party of the second part agrees to pay as rent the sum of 
$5,000 per year for the said period, which amount shall be payable as 
follows: 


$1,250 on 15 September, 1929, 1930, 1931, 1932, 1933. 
#1,250 on 1 October, 1929, 1930, 1931, 1932, 1933. 
$1,250 on 15 October, 1929, 1930, 1931, 1932, 1933. 
$1,250 on 1 November, 1929, 1930, 1931, 1932, 1933. 
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Said amount shall be evidenced by notes in the sum of one thousand 
two hundred and fifty dollars ($1,250) each, which shall be signed by 
Grant and Smith and delivered to the party of the first part upon the 
execution of this agreement, said notes not to bear interest until ma- 
turity. In addition to this amount of rent, it is understood and agreed 
that the party of the second part shall pay the sum of one dollar ($1.00) 
per thousand pounds for all over four million (4,000,000) pounds of 
tobacco, farmers first sale, that is on sales made for customers at the 
first offerings not including rehandling or resales, during each tobacco 
season, and in order to determine the exact amount of said additional 
rent, it 1s agreed that an accurate record of all purchases and sales 
shall be kept and that the books of the party of the second part shall 
be open to examination by the party of the first part at the close of the 
season, to be audited by him, or such other person as he may designate 
to look over said books for the purpose of ascertaining the amount of 
tobaeco sold. This additional rent, if any, shall be payable at the close 
of the tobacco season or as soon thereafter as it can be determined how 
much tobacco has been handled during the season, but in this connection 
it is understood and agreed that resales of tobacco bought by the ware- 
house, shall not be counted. 

2nd: It is mutually agreed that the party of the second part shall not 
sublet these premises or any portion thereof, nor assign this lease, with- 
out the written consent of the party of the first part, and upon the 
expiration of the period over which said lease extends, the party of the 
second part agrees to surrender possession without notice on the part of 
the party of the first part. 

3rd: It is further mutually agreed that in case the party of the 
second part shall not pay the rents as herein stipulated, then upon 
failure to pay any one or more installments of the same, such failure 
shall, at the option of the lessor, work, as a forfeiture of this lease and 
it shall be lawful for him, without prejudice to other rights or remedies, 
or without any further notice or demand to enter into and take posses- 
sion and peaceably hold and enjoy the same henceforth. 

4th: It is further agreed that in the event the building hereinbefore 
referred to shall be substantially or totally destroyed by fire, then a just 
portion of the rent shall be paid and this lease then terminate, pro- 
vided, however, that if a fire occurs after the close of the tobacco season, 
then the party of the first part herein shall not be called upon to refund 
any of the rents paid. 

5th: The party of the first part agrees to maintain said warehouse in 
good usable condition and at his own expense to repair said warehouse as 
and when required to keep it in such condition. Said party of the first 
part further agrees to pay all ad valorem taxes assessed against said 
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property and to pay insuranee premiums on the buildings on said 
preniises. 

6th: The party of the second part agrees, at the expiration of this 
lease, to return the premises to the party of the first part in as good 
condition as at present, reasonable wear and tear excepted, and execept- 
ing any damage to said buildings caused by a failure of party of the 
first part to make reasonable and necessary repairs. 

In witness whereof the parties have hereunto set their lands and 
seals, causing this instrument to be executed in dupheate, this the day 
and year first above written. 

J. L. Borpenx. (Seal.) 
A. W. Satu.  (Seal.) 
W. D. Gra» (Seal.)” 


It is alleged in the complaint and admitted in the answer in this 
action: 

1. That the plaintiffs entered into possession of the premises described 
in the foregoing agreement on or about 1 May, 1929, ard paid the rent 
for said premises as stipulated in said agreement for the years 1929, 
and 1950, respectively, to wit: the sum of $5,000, for cach vear, in 
accordance with the provisions of paragraph 1 of said agreement. 

2. That from the opening of the tobaeco selling season of 1930 to 30 
December, 1930, the plaintiffs sold in the warchouse located on said 
premises, at farmers’ first sale, 4,287,000 pounds of tobacco, and that 
plaintiffs have not paid to defendant the sum of $287.00, due as addi- 
tional rent under the provisions of paragraph 1 of said agreement. 

3. That the warehouse located on the premises described in said 
dgreement was totally destroyed by fire on 30 December, 1930; that 
under the provisions of paragraph 4 of said agreement, the lease for 
suid premises contained therein, terminated at said date; and that the 
tobaceo selling season for the year 19380, had not closed at the date of 
said fire. 

This action arises out of a controversy between the plaintiffs and the 
defendant as to what amount if any should be paid to the plaintiffs by 
the defendant under the provisions of paragraph 4 of the agreement. 

The court was of opimion that said agreement contemplated that the 
rental contract contained therein should be construed as a rental by 
the month and that on the facets admitted in the pleadings the plaintiffs 
are entitled to recover of the defendant the sum of $1,680.55, less the 
stun of $257.00. 

Irom judgment that plaintiffs recover of the defendant the sum of 
$1,893.55, with interest from 30 December, 1930, and the costs of the 
action, the defendant appealed to the Supreme Court. 
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Kenneth C. Royall, Carlisle Smith and Allen Langston for plaintiffs. 
Langston, (Allen & Taylor for defendant. 


Connor, J. The rights and liabilities of the parties to this action 
must be determined in accordance with their agreement, which is in 
writing, and not in accordance with the statute, C. S., 2852, or with the 
common law. The validity of the judgment in the action involves the 
construction of paragraph 4 of the agreement entered into by and be- 
tween the parties on or about 1 May, 1929. This paragraph is as 
follows: 

“4, It is further agreed that in the event the building hereinbetore re- 
ferred to shall be substantially or totally destroyed by fire, then a just 
portion of the rent shall be paid, and this lease then terminate, pro- 
vided, however, that if a fire oceurs after the close of the tobacco season, 
then the party of the first part herein shall not be called upon to refund 
any part of the rents paid.” 

The building referred to in this paragraph was a tobacco warehouse 
designed and used for the sale of tobacco during the tobacco selling 
season. The rent for the premises for cach vear of the term of the 
lease was due and payable on 15 September, 1 October, 15 October and 
1 November of said year. The courts will take judicial notice of the well 
known fact that the tobacco selling season of cach year in Eastern 
North Carolina begins about 1 September and closes about 1 February 
of the following year, that the annual crop of tobacco 1s sold chictly 
during the months of September, October and November, and that only 
a small portion of the crop is sold during the months of December and 
January. The notes executed by the plaintiffs and payable to the defend- 
ant matured during the season, the last note falling due on 1 November. 

T+ was manifestly the intention of the parties to this agreement, as 
shown by the provisions of paragraph 4, construed in the light of all 
the provisions of said agreement, that 1f the warehouse located on the 
premises described in the agreement should be destroved by fire before 
the notes executed by the parties of the second part in payment of the 
rent for the vear in which the fire occurred, were due and paid, and 
before the close of the tobacco selling season for that year, then and in 
that event the parties of the second part should pay to the party of the 
first part only a just portion of the rent for which the notes were exe- 
cuted. There is no provision in the agreement for a refund by the party 
of the first part to the party of the second part of any sum in the event 
the warehouse was destroved by fire, during the tobaeco selling season 
of any vear included in the term of the Icase, and after the notes were 
due and paid. It is expressly provided that if a fire occurs after the 
close of the tobaeco selling season of any vear included in the terms 
of the Icase, the party of the first part shall not be called upon to refund 


420 IN THE SUPREME COURT. [204 
JOHNSON UV. TRANSFER Co, 


any part of the rent paid for the preceding year. This proviso does 
not enlarge the lability of the party of the first part, or confer upon 
the party of the second part a right to recover any part of the rent paid 
during the preceding tobacco selling season. 

There is error in the judgment which is founded upon the court’s 
opinion that the agreement contemplated a rental by the month. 

On the facts admitted in the pleadings, the plaintiffs are not entitled 
to recover of the defendant any sum as a refund for the reut paid for the 
year 1930. The defendant is entitled to recover of the plaintiffs the 
sum of $287.00, with interest from 80 December, 1930, and the costs of 
the action. The action is remanded to the Superior Court of Wayne 
County that judgment may be entered in accordance with this opinion. 
The judgment is 

Reversed. 


KE. R. JOHNSON y. HOFFLER AND BONEY TRANSFER COMPANY. 
A CORPORATION, 


(Filed 22 March, 1988.) 


1. Jury A d—Plaintiff is entitled to question jurors in good faith relative 
to their connections with liability insurance companies. 

In an action involving negligence in causing an automobile collision, 
counsel for plaintiff is entitled to ask the jurors whether they are con- 
nected with any liability insurance companies when such questions are 
asked in good faith and solely for the purpose of ascertaining whether 
the jurors are affected by partiality or bias, and whether good faith is 
exercised must ordinarily be left to the sound discretion of the trial court, 
and in this case defendant’s objections to the questions are not sustained, 
there being nothing in the record to show bad faith. 


2. Highways B o—Nonsuit is properly refused where more than one 
inference can be drawn from evidence on issue of contributory neg- 
ligence, 

In this action to recover damages resulting from a collision on a high- 
way there was evidence tending to show that plaintiff ran his automobile 
into defendant's truck which was parked across the hard surface at an 
angle without lights. Defendant moved for a nonsuit on the ground 
that plaintiff could have seen the truck and would have avoided the in- 
jury had he used due care: Held, the motion as of nonsuit was properly 
refused, since more than one inference could be drawn from the evidence 
as to whether plaintiff was guilty of contributory negligence. 


APPEAL by defendant from Daniels, J., at September Term, 1932, of 
Martin. No error. 

This is an action to recover damages for injury to person and prop- 
erty, growing out of a collision of the plaintiff’s car with a truck owned 
by the defendant and operated by its employees. 
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The plaintiff offered evidence tending to show that on 3 November, 
1931, between eight and eleven o’clock at night he was traveling south- 
ward in a Chevrolet car on Highway No. 40 between Wilson and Fre- 
mont at about 35 miles an hour; that his lights were burning; that his 
car was on the right side of the paved road and was under control; 
that he could have stopped within the range of his lights; that the 
defendant negligently left its truck, more than 26 feet in length, stand- 
ing diagonally on the highway without lhghts; that its flat body was 
thirty-eight inches from the ground and extended more than eight feet 
behind the rear axle; that by reason of the defendant’s negligence his 
ear struck the truck and was badly damaged and that he was seriously 
and permanently injured. 

The defendant denied negligence, denied that the truck had obstructed 
the part of the highway on which the plaintiff should have been travel- 
ing, and alleged that owing to a sudden and unexpected break in the 
electrical apparatus the front and rear hghts went out and the truck 
rolled to the left side of the road onto the shoulder, leaving a small part 
of the body on the pavement; that an extension dash light, still burning, 
was affixed to the rear of the truck; that the defendant was in no respect 
negligent; and that the collision and consequent Injury were duce to the 
contributory negligence of the plaintiff. 

Issues of the defendant’s negligence, the plaintiff’s contributory negli- 
gence, and damages were answered in favor of the plaintiff, and the 
defendant appealed. 


W. S. Wilkinson, R. D. Johnson and Coburn & Coburn for appellant. 
J.C. Smith, Hugh G. Horton and A. R. Dunning for appellee. 


Apams, J. For the purpose of ascertaining whether the jury was 
affected by partiality or bias, counsel for the plaintiff inquired whether 
any juror represented an automobile liability insurance company or any 
insurance company, or worked for an agent of either of such companies, 
or had sold lability insurance. The defendant’s objection to the evidence 
was overruled. We find nothing in the record to indicate that the ques- 
tions were asked in bad faith or from improper motives. When such 
questions are asked in bad faith a recovery by the plaintiff should not 
be allowed to stand; but whether good faith has been exercised is a 
matter which must ordinarily be left to the sound discretion of the trial 
court. Featherstone v. Cotton Mills, 159 N. C., 429; Goss v. Williams, 
196 N. C., 214, 223. In Fulcher v. Lumber Co., 191 N. C., 408, it is 
said: “We cannot hold, where an attorney for a party to an action, in 
the performance of his duty, and in the exercise of his right, as such 
attorney, inquires of jurors tendered to plaintiff, if any of them sustains 
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such relation to an association or corporation, not a party to the action, 
which he knows or in good faith believes has an interest in the verdict 
which may be rendered, by reason of a contract, indemnifying the ad- 
verse party from loss by reason of such verdict, as would render the 
juror incompetent if such association or corporation was a party to the 
action, that the inquiry is in itself so prejudicial to defendant that de- 
fendant is entitled to have an adverse verdict set aside and the judgment 
reversed for this reason alone. The association or indemnity company 
is not ordinanly a proper party to the action, Clark v. Bonsal, 157 
N. C., 270; it has, however, such an interest in the result of the action 
that no agent or employee can be held a competent juror to pass upon 
the issues between the plaintiff and the defendant of record. Plaintiff 
is entitled to know before the jury is empaneled, whether any juror is 
an agent of such a eorporation, or a member of such an association.” 
The first seven exceptions are, therefore, overruled. 

The motion for nonsuit is without merit. It is founded on the theory, 
not that there 1s no evidence of the defendant’s neghgenee, but that the 
plaintiff’s neghgence was the proximate cause of his injury. The de- 
fendant contends as a matter of common knowledge that the plaintiff 
could not have driven his ear under the conditions deseribed by him 
without sceing the truck in time to avert the collision by the exercise 
of due care. This position is taken in disregard of the fact that more 
than one inference inay be drawn from the testimony and of the fact 
that it was permissible for the jury to find, as the verdict establishes, 
that the pluutiff was not neghgent. 

There is an exception to one clause in the instructions given the jury 
but it is so obviously untenable as to require no discussion. The case 
was carefully tried and the defendant was given the full benefit of such 
principles of law as were appheable to its defense. 

No error. 


STATE v. DAN HARRIS. 
(Filed 22 March, 1983.) 


Criminal Law L e—The regularity of the trial in the lower court is 
presumed, with the burden on appellant to show prejudicial crror. 
Where the allegations in defendant’s motion for a new trial for mis- 
conduct affecting the jury and the solicitor'’s affidavit filed in response 
thereto are conflicting as to whether the jury knew of the alleged mis- 
conduct, and the trial court overrules the motion without finding the 
facts, there being no request therefor, the Supreme Court will not attempt 
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to find the facts from the conflicting ayerments, but it will presume that 
the trial court found facts supporting his action, and his judgment re- 
fusing the metion for a new trial will be upheld, the regularity of the 
trial being presumed with the burden on appellant to show prejudicial 
error. 


Appear by defendant from Sinclair, J., at December Term, 1932, of 
Wake, No error. 

The defendant was indicted and convicted of having carnal knowledge 
of a female child under the age of sixteen years, in breach of C.5., 4209. 
From the judgment pronounced he appealed. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
Charles U, Harris and R. FE. Parris for defendant. 


Apams, J. The exceptions taken by the defendant, eliminating those 
which are formal, relate to an ineident which occurred during the trial. 
AA witness for the State testified on the cross-examination that she had 
reported the defendant’s conduct to the chief of police at the request 
of the gir’s mother. The inference was that the request had been com- 
municated to the witness by letter. In arguing the case to the jury the 
' defendant’s counsel referred to the fact that no letter had been imtro- 
dueed and that no explanation of its absence had been made. The court 
took a recess until the next morning, and when it reconvened the solicitor 
gave the opposing counsel a letter and remarked, “There is the letter 
referred to In your speech to the jury yesterday.” It is not known that 
any member of the jury heard the remark. 

After the verdict was announced the defendant made a motion for a 
new trial and set out in writing his version of the transaction, and the 
solicitor filed an opposing affidavit. The court overruled the defendant’s 
motion, to which exception was entered, aud pronounced judgment. The 
defendant exeepted and appealed. 

The regularity of the trial is presumed and the burden is upon the 
appellant to show prejudicial error. Quelch vw, Putch, 175 N. C., 694; 
Blevins v. R. R., 184 N. C., 3824; Rawls v. Lupton, 193 N. C., 428. The 
allegations made in the wotiou for a new trial and those in the afhdavit 
differ in material respects. We caunot determine from conflicting aver- 
meuts just what the facts are, and the appellant did not request the 
presiding judge to find the facts in regard to the letter. Under these 
circumstances we cannot assume that the contents or the existence of 
the letter was known to the jury. In overruling the motion for a new 
trial the court presumably found the facts against the defendant’s con- 
tention. In Commissioner of Revenue v. Realty Co., ante, 123, it was 
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said, “The court found no facts, but in the absence of a request to this 
effect by the appellant, we must assume that the judgment is based upon 
such facts as are essential to support it.” Likewise in Holcomb v. 
Holcomb, 192 N. C., 504: “In the absence of such finding, it is presumed 
that the judge, upon proper evidence, found facts sufficient to support 
his judgment. WfcLeod v. Gooch, 162 N. C., 122. Hence, there is noth- 
ing for us to review. Osborn v. Leach, 1383 N. C., 428. ‘We do not con- 
sider affidavits for the purpose of finding facts ourselves in motions of 
this sort.’ Gardiner v. May, 172 N. C., 192. It would have been error 
for the judge not to have found the facts, had he been requested to do so. 
McLeod v. Gooch, supra. But he is not required to make such finding in 
the absence of a request by some of the parties. Lumber Co. v. Buhmann, 
160 N. C., 385. See Norton v. McLaurin, 125 N. C., 185, for full dis- 
cussion of the subject.” We find 
No error. 


FLORENCE KELLY McGEE vy. CONTINENTAL LIFE INSURANCE 
COMPANY. 


(Filed 22 March, 1983.) 


Insurance J b—Evidence of payment of premium held insufficient to 
be submitted to the jury in this case. 


Evidence tending to show that a person other than the insured placed 
in an envelope, addressed to the insurer and bearing the sender’s return 
address, cash equal to the semiannual premium on insurad’s policy of life 
insurance, without more, is held insufficient to be submitted to the jury 
on the question of payment of the premium. 


CLARKSON, J., dissents. 


AppeAL by defendant from Grady, J., at Second Scptember Term, 
1932, of Harnett, 

Civil action to recover on a life insurance policy. 

After receiving several letters during the summer ard fall of 1931, 
calling his attention to the fact that the policy in suit had lapsed for 
nonpayment of premiums, and suggesting that application for reinstate- 
ment be filed, the assured, Howard K. McGee, did, on 5 December, 1931, 
with the assistance of the then local agent, R. E. Davis, execute applica- 
tion for reinstatement. The assured was killed in an automobile accident 
four days thereafter, before his application had been acted upon by the 
defendant company. 
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The father of the deceased testified that he paid the semiannual 
premium of $24.02, due 138 May, 1931, on 6 June, within the 30-day 
period of grace, by placing two $10 bills, four $1 bills and two cents 
in an envelope addressed to the company at Saint Louis, Mo., with his 
return address thereon, and mailing the same in the United States post- 
office at Angier, N. C. R. E. Davis corroborated this testimony. 

Upon this evidence, the jury found that the premium of $24.02, due 
on the policy in suit, 18 May, 1931, was “paid to and received by the 
defendant company on or before 13 June, 1931, as alleged in the com- 
plaint.” If this be true, the policy was in force at the time of the death 
of the assured. 

Judgment on the verdict for plaintiff, from which the defendant ap- 
peals, assigning errors. 


Dupree & Strickland and J. R. Baggett for plainteff. 
Young & Young for defendant. 


Stacy, C. J. The case turns on whether the semiannual premium of 
$24.02, due 13 May, 1931, on the policy in suit, was paid within the 30- 
day period of grace. We agree with counsel for defendant that the 
evidence is not sufficient to go to the jury on this question. 

The mailing of currency in an envelope, addressed to an insurance 
company, with return address thereon of one other than the assured, 
and with nothing therein to indicate what it is for, nothing else appear- 
ing, will not suffice to show payment of premium due on a particular 
policy. 

This accords with the general holdings on the subject. Annotation, 
47 A. L. R., 886, 48 C. J., 594; Campbell v. Supreme Lodge, 47 N. E. 
(Mass.), 109; Gurney v. Howe, 75 Mass., 404; Crane v. Pratt, 78 Gray, 
348; Donald v. Ins. Co., 4 8. C., 321; 8 Couch on Insurance, sec. 601. 

Nor are our own decisions at variance with the general rule. Coile v. 
Com. Travelers, 161 N. C., 104, 76 S. E., 622; Hollowell v. Ins. Co., 
126 N. C., 398, 35 S. E., 616; Whitley v. Ins. Co., 71 N. C., 480. The 
motion to nonsuit should have been allowed. 

Reversed. 


Crarxson, J., dissents. 
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DAISY V. ROONCE anp HER HuspBanp, F. P, KOONCE, v. HENRY K. FORT. 
(Filed 29 March, 19388.) 


1. Mortgages H g—Under facts of this case order that bidder at sale 
under decree of foreclosure make cash deposit held valid. 


Where under decree of foreclosure the lands have been repeatedly re- 
sold under the provisions of N. C. Code, 2591, and the commissioners in 
their report of the sixth resale call the court’s attention to the number of 
resales and suggest that the demands for resale had not been made in good 
faith but to hinder and delay the plaintiff: Afe/d, the court has the power 
in its discretion to order upon the hearing of the report that the last and 
highest bidder at future sales be required to deposit twenty-five per cent 
of the amount of his bid in cash or secured by bond to show his good 
faith. Alerander v. Boyd, ante 108, cited and distinguished. 

2. Mortgages H n—Order of resale under sec. 2591 releases bidder at 
prior sale from liability. 


Where the last and highest bidder at a sale of lands under decree of 
foreclosure has been required under order of court to cleposit a certain 
per eent of his bid in eash to show his good faith, he js entitled to re- 
ceive his deposit back upon the entering of an order of resale by the clerk 
under the provistons of N.C. Code, 2591, upen the placing of an advanced 
bid and cash deposit by another. 


AprEAL by plaintiffs from Harris, J., at December Term, 1932, of 
Carteret. .\ffrmed. 

This is an action to recover judgment on a note for $15,000, which 
was executed by the defendant and payable to the plaintiff, Daisy V. 
Koonce, and for the foreclosure of a mortgage by which the defendant 
conveyed to the said plaintiff the land described there to secure the 
payment of said note at its maturity. 

The action was begun in the Superior Court of Carteret County, At 
December Term, 1931, of said court, judgment was rendered that the 
plaintiff Daisy V. Koonce, recover of the defendant the sum of $15,000, 
with interest from 1 January, 1930, and the costs of the action. It was 
further ordered and decreed in said judgment that if the same was not 
paid within thirty days from the date of its rendition, the commissioners 
appoiited by the court for that purpose, after due acvertisement as 
required by law, should sell the land described in the mortgage at the 
courthouse door in Carteret County, to the highest bidder for cash, and 
report said sale to the court for confirmation. 

Pursuant to the order and decree contained in said judgment, the 
commissioners named therein, filed their report in the Superior Court 
of Carteret County, showing that they had offered the land described in 
the mortgage for sale at the courthouse door in Carteret County. on 2 
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May, 1932, when and where the plaintiff, Daisy V. Koonce, was the last 
and highest bidder in the sum of $2,010. The commissioners reported 
that the said sum of $2,010, was, in their opinion, a full, fair and ade- 
quate price for said land at the date of said sale, and recommended that 
said sale be confirmed by the court. 

After the said report had been filed, and before the said sale had been 
confirmed, a resale of the land was ordered by the clerk of the Superior 
Court of Carteret County, under the provisions of N. C. Code of 1931, 
section 2591. This resale was had on 380 May, 1932, when the plaintiff 
was again the last and highest bidder in the sum of $4,000. The com- 
missioners reported this sale to the court and recommended that the 
sale be confirmed. 

After the said report had been filed, and before the said sale had 
been confirmed, another resale was ordered by the clerk of the Superior 
Court of Carteret County, under the provisions of N. C. Code of 1931, 
section 2591. This resale was had on 27 June, 1982, when F. R. Davis 
was the last and highest bidder in the sum of $4,500. The commissioners 
reported this sale to the court, and recommended that the sale be con- 
firmed. 

After the said report had been filed, and before the said sale had 
been confirmed, another resale was ordered by the clerk of the Superior 
Court of Carteret County, under the provisions of NX. C. Code of 19381, 
section 2591. This sale was had on 25 July, 1932, when F. R. Davis 
was again the last and highest bidder in the sum of $5,300. The com- 
missioners reported this sale to the court, and recommended that the sale 
be confirmed. 

After the said report had been filed, and before the sale had been 
confirmed, another resale was ordered by the clerk of the Superior Court 
of Carteret County, under the provisions of N. C. Code of 1931, section 
2591. This sale was had on 22 August, 1932, when F. R. Davis was 
again the last and highest bidder in the sum of $5,900. The commis- 
sioners reported this sale to the court, and recommended that the sale be 
confirmed. 

After the said report had been filed, and before the sale had been 
confirmed, another resale was ordered by the clerk of the Superior Court 
of Carteret County, under the provisions of N. C. Code of 1931, section 
2591. This sale was had on 19 September, 1932, when EF. R. Davis was 
again the last and highest bidder in the sum of $6,350. The commis- 
sioners reported this sale to the court and recommended that the sale be 
confirmed, 

After the said report had been filed and before the sale had been 
confirmed, another resale was ordered by the clerk of the Superior Court 
of Carteret County, under the provisions of N. C. Code of 1931, section 
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2591. This sale was had on 17 October, 1932, when F. R. Davis was 
again the last and highest bidder in the sum of $6,850. The commis- 
sioners reported this sale to the court and recommended that the sale be 
confirmed. 

In their report of this last sale. the commissioners called the attention 
of the court to the number of resales of the land which they had been 
ordered to sell, each of said resales having been made under an order 
of the clerk of the Superior Court of Carteret County, made by him 
under the provisions of N. C. Code of 1931, section 2591, and suggested 
that the demands for such resales had not been made in good faith, but 
had been made at the instance of the defendant in order to hinder and 
delay the plaintiff in collecting her judgment against the defendant. 

This report of the commissioners was heard at Octob2r Term, 1931, 
of the Superior Court of Carteret County, when and where an order 
was entered in the action as follows: 

‘This cause coming on to be heard, and being heard before his Honor, 
Clayton Moore, judge, upon the motion of T. D. Warren and R. A. 
Nunn, commissioners heretofore appointed herein, for authority to re- 
quire the last and highest bidder at the sale of the lands ordered to be 
sold by them herein, to deposit as evidence of good faith and to insure 
comphance with the terms of sale by such bidder, if declared the 
purchaser of said lands, the sum of 25 per cent of such bid: 

“Tt 1s considered by the court and ordered that said commissioners be 
and they are authorized and directed in future sales of said lands to 
require the last and highest bidder for the same to deposit with the said 
commissioners at the time of sale an amount equal to 25 per cent of 
such bid in cash, or 10 per cent of such bid in cash, and a good and 
sufficient bond in the additional sum of 15 per cent, to insure com- 
phance by such bidder with the terms of sale, if such bidder be declared 
purchaser of said lands.” 

After the said report had been filed and before the sale had been 
confirmed, another resale was ordered by the clerk of the Superior Court 
of Carteret County. This sale was had on 14 November, 1932, when 
IF, R. Davis was again the last and highest bidder in the sum of $7,400. 
Pursuant to the order of Judge Moore, the bidder, F. R. Davis, de- 
posited with the commissioners the sum of $1,850, in cash, said sum 
being 25 per cent of the amount of his bid. The commissioners reported 
the said sale to the court, and recommended that the sale be confirmed. 

After the said report had been filed, and before the sale had been con- 
firmed, another resale was ordered by the clerk of the Superior Court 
of Carteret County, under the provisions of N. C. Code of 1931, section 
2591. This resale was ordered upon the demand of Joseph F. Markley, 
who at the time of his demand for such resale, deposited with the said 
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clerk the sum of $415, in cash, as required by the statute. The said 
Joseph F. Markley did not deposit with the commissioners an amount 
equal to 25 per cent of his raised bid for the land. Pursuant to the 
order of the clerk of the Superior Court, the commissioners advertised 
the land for sale on Monday, 12 December, 1932. Thereafter, F. R. 
Davis, the last and highest bidder at the sale had on 14 November, 
1932, made a demand, in writing, on the commissioners for the return 
to him of the amount of his deposit with said commissioners, made 
pursuant to the order of Judge Moore. This demand was refused by the 
commissioners who thereafter reported to the court the demand of the 
said F. R. Davis, and their refusal of such demand. The commissioners 
requested the court to advise them in the premises. 

This report was heard by Judge Harris, at the December Term, 1932, 
of the Superior Court of Carteret County. On the facts appearing in 
the record, the court was of opinion that the sale had on 14 November, 
1932, was vacated by the order of resale made thereafter by the clerk of 
the Superior Court, and that F. R. Davis was thereby released and dis- 
charged of all liability as a bidder at said sale and is entitled to the 
return of his deposit made pursuant to the order of Judge Moore, at 
October Term, 1932, of said court. 

From the order that the commissioners return to F, R. Davis the sum 
of $1,850, deposited with them by him as the last and highest bidder at 
the sale had on 14 November, 1932, the plaintiffs appealed to the 
Supreme Court. 


ae 


2 


é Vunn and Warren & Warren for plaintiffs. 
if s 


a 
B. Snow for fF, &. Davis. 

Connor, J. The only question presented by this appeal for decision 
by this Court is whether there was error in the order of Judge Harris 
directing the commissioners to return to F, R. Davis the sum of $1,850, 
deposited with them by him as the last and highest bidder at the sale 
made by the commissioners on 14 November, 1932. This sum was de- 
posited by F. R. Davis with the commissioners pursuant to the order of 
Judge Moore. This was a valid order, made by Judge Moore in the 
exercise of his judicial discretion. Alexander v. Boyd, ante, 103, 167 
S. E., 462, is not applicable to this order. In that case, we held that 
where land was sold by a trustee under the power of sale contained in 
a deed of trust, a requirement by the trustee that the last and highest 
bidder at the sale deposit with him at the time of the sale, as an evidence 
of his good faith, and of his financial ability to comply with the terms 
of his bid, a sum equal to 25 per cent of the amount of his bid, was 
arbitrary and unreasonable. The requirement was not authorized by the 


430 IN THE SUPREME COURT. 204 


ISOONCE Uv. FORT. 


terms upon which the power of sale was conferred upon the trustee, and 
deprived the mortgagor of the protection provided by N. C. Code of 
1931, section 2591. In the instant case, the requirement was made by 
the judge, after notice to the parties to the action, in the exercise of his 
judicial discretion, and was valid. There is nothing in the statute which 
deprives the court of its power to prescribe the terms upon which land or 
other property shall be sold under its orders, judgments or decrees. 

The order of resale made by the clerk of the Superior Court of 
Carteret County in the instant case, under the provisions of N. C. Code 
of 1931, section 2591, vacated the sale made by the ccmmissioners on 
14 November, 19382. Pringle v. Loan Association, 182 N. C., 316, 108 
S. E., 914. F. R. Davis, who was the last and highest bidder at said 
sale, and who as such complied with the order of Judge Moore, was 
released from all liability by reason of his bid, by the order of resale. 
Trust Co. v. Powell, 189 N. C., 372, 127 8. E., 242. When the resale was 
ordered by the clerk, he was entitled to the return of his deposit. There 
was no error in the order of Judge Harris that the commissioners return 
to him the amount of his deposit. The order is 

Affirmed. 


DAISY V. KOONCE anp HER Htspanp, F. P. KOONCE, v. HENRY K. FORT. 


(Filed 29 March, 1983.) 


1. Appeal and Error A e— 
Where the question sought to be presented on appeal has become 
academie the appeal will be dismissed. 
2. Appeal and Error A d— 


Appeals from interlocutory orders entered in this cause which is still 
pending upon exceptions to commissioners’ report of the sale of the lands 
are dismissed as premature. 


APPEAL by defendant from Prizzelle, J., at Chambers, in Snow Hull, 
N. C., on 2 January, 1933. Appeal dismissed. 

This is an action to foreclose a mortgage executed by the defendant to 
secure his note payable to the plaintiff, Daisy V. Koonce. 

Pursuant to a judgment and decree rendered in the action at Decem- 
ber Term, 1931, of the Superior Court of Carteret County, and in 
obedience to an order made by the clerk of said court, for a resale, under 
the provisions of N, C. Code of 1931, section 2591, the commissioners 
appointed by the court advertised the land described in the mortgage 
for sale on 38 January, 1933. 
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On 29 December, 1932, on the motion of the defendant, an order was 
made in the action by Judge Frizzelle, at his Chambers, in Snow Hull, 
N. C., by which the commissioners were restrained from selling the 
laud on 3 January, 1933, or thereafter pending an appeal by the de- 
fendant from an order made by Judge Harris, at December Term, 1932, 
of the Superior Court of Carteret County. This order was dissolved and 
vacated by Judge Frizzelle, at his Chambers, in Snow Hill, N. C., on 2 
January, 1933. 

The commissioners offered the land for sale on 38 January, 1933, pur- 
suant to their advertisement, and thereafter filed with the court their 
report of said sale. The action is now pending in the Superior Court 
of Carteret County, before the judge, on execptions filed to said report. 
These exceptions have not been considered or passed upon by the judge 
of the Superior Court of Carteret County. 

The defendant appealed from the order of Judge Frizzelle, dated 2 
January, 1933, to the Supreme Court. 


R.A. Nunn and Warren & Warren for plaintiffs. 
W. B. Snow for defendant. 


Coxnor, J. This appeal must be dismissed. The question as to 
whether there was error In the order of Judge Frizzelle dated 2 January, 
1933, is now academic. It appears from the record filed in this Court 
that after the order signed by Judge Frizzelle on 29 December, 1933, 
was dissolved and vacated by him on 2 January, 1933, the commissioners 
offered the land for sale on 3 January, 1933, and thereafter filed with 
the court a report of said sale. The action is now pending in the 
Superior Court of Carteret County, before the judge, on exceptions duly 
filed to said report. 

The appeals from the order of Judge Moore, at October Term, 1932, 
and from the order of Judge Harris, at December Term, 1932, of the 
Superior Court of Carteret County, are premature, These orders are 
interlocutory. There has been no final judgment in the action, con- 
firming the sale of the land described in the mortgage. Until such 
judgment has been rendered, this Court will not consider or pass upon 
the questions of law discussed on the argument and in the briefs filed 
on this appeal. See, however, the opinion filed this day in the appeal by 
the plaintiffs in this action. (Aoonce v, Fort, ante, 426.) 

Appeal dismissed. 
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S. B. PARKER COMPANY, AND OTHERS AS INTERVENERS, V. THE COMMER- 
CIAL BANK OF HIGH POINT, N. C., THE CENTRAL TRUST COM- 
PANY OF CHARLESTON, W. VA., THE UNION MORTGAGE AND 
INVESTMENT COMPANY, anp EAST CAROLINA MOTOR COMPANY. 


(Filed 29 March, 1933.) 


Mortgages C d—Under facts of this case mortgagee is held entitled to 
rents and profits collected from land by receiver. 


While ordinarily a mortgagee is not entitled to the rents and profits from 
the mortgaged lands even after default, where the foreclosure of the land 
has been restrained, and a commissioner to sell the land has been ap- 
pointed by the court, and the land, pending the sale, has been placed in 
the hands of a receiver, the rents and profits from the land collected by 
the receiver pending the action should be applied to the payment of the 
mortgage debt as against the other creditors of the mortgagor where the 
sale by the commissioner brings an amount insufficient to discharge the 
mortgage indebtedness. 


APPEAL by the defendant, the Union Mortgage and Investment Com- 
pany, from F'rizzelle, J., at October Term, 1932, of Craven. Reversed. 

This action was begun by the plaintiff, S. B. Parker Company, a 
judgment creditor of the defendant, East Carolina Motor Company, to 
restrain the sale of land conveyed by said defendant to its codefendants, 
the Commercial Bank of High Point, N. C., and the Central Trust 
Company of Charleston, W. Va., as trustees, to secure the payment of 
its note for the sum of $28,000, payable to bearer, and now owned by 
the defendant, the Union Mortgage and Investment Company. Default 
having been made in the payment of said note, the land conveyed by the 
deed of trust had been advertised for sale by the defendant trustees, 
under the power of sale contained in said deed, on 13 October, 1930. 

The action was begun in the Superior Court of Craven County on 
11 October,. 1930, and thereafter, on motion of the plaintiff, Geo. H. 
Roberts was appointed by the court as receiver of the defendant, East 
Carolina Motor Company. The said receiver took possession of the 
land described in the deed of trust, and of the building located thereon, 
and under the orders of the court collected the rents fcr said land and 
building during the pendency of the action. 

At May Term, 1932, of the Superior Court of Craven County, judg- 
ment was rendered in the action, by consent, that the defendant, the 
Union Mortgage and Investment Company, recover of the defendant, 
East Carolina Motor Company, on the note secured by the deed of trust, 
the sum of $12,000, with interest from the date of said judgment. It 
was ordered and decreed in said judgment that the land described in the 
deed of trust, together with the building located thereon, be sold by the 
commissioner appointed by the court for that purpose, and that the pro- 
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ceeds of said sale, when the sale had been reported to and confirmed by 
the court, be applied to the payment (1) of the costs and expenses of the 
sale, and the unpaid costs of the action; (2) of the unpaid taxes on said 
land and building due to the city of New Bern, and the county of 
Craven; and (3) of the judgment in the action. It was further ordered 
that the remainder of the proceeds of said sale, if any, should be paid to 
the receiver of the defendant, East Carolina Motor Company. 

Pursuant to the order and decree of the court, the commissioner ap- 
pointed therein, sold the land described in the deed of trust, together 
with the building located thereon, on 5 September, 1932, to the Metro- 
politan Realty Company, the last and highest bidder at said sale, in the 
sum of $12,000. This sale was duly reported to and confirmed by the 
court, and thereafter the commissioner conveyed the said land and 
building to the Metropolitan Realty Company, upon its compliance with 
its bid. After the payment of the costs and expenses of the sale, and 
the costs of the action, and of the unpaid taxes due the city of New 
Bern and the county of Craven, the commissioner paid the remainder of 
the proceeds of the sale, to wit: the sum of $3,200.59, on the Judgment 
for $12,000, rendered in the action in favor of the defendant, the Union 
Mortgage and Investment Company and against the defendant, East 
Carolina Motor Company. 

There is now in the hands of Geo. H. Roberts, receiver of the defend- 
ant, East Carolina Motor Company, the sum of $1,219.05, which sum 
is the balance of the amounts collected by him, during the pendency of 
the action, as rents for the land described in the deed of trust and for 
the building located thereon. These amounts were collected by said 
receiver under orders of the court. He has paid out of said amounts, 
under orders of the court, sums due for fire insurance premiums, and 
for repairs to the building, while the same was in his possession. 

At October Term, 1932, of the Superior Court of Craven County, the 
motion of the defendants, other than East Carolina Motor Company, 
that the receiver be ordered to pay the said sum of $1,219.05 on the 
judgment rendered in this action at May Term, 1932, was heard by 
Judge Frizzelle and denied. It was ordered by the court that the receiver 
distribute said sum among the general creditors of the East Carolina 
Motor Company, whose claims had been filed and approved. 

From this order, the defendant, the Union Mortgage and Investment 
Company appealed to the Supreme Court. 


H. P. Whitehurst, R. FE. Whitehurst and W. B. R. Gurion for plaintiff. 
W. H. Lee and Moore & Dunn for defendant. 


Connor, J. There was error in the order denying the motion of the 
defendant, the Union Mortgage and Investment Company, and directing 
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the receiver appointed by the court in the action to distr. bute the sum of 
money now in his hands and collected by him during the pendency of the 
action, as rents from the property conveyed to trustees by the defendant, 
East Carolina Motor Company, to secure its note recited in the deed of 
trust, among the general ereditors of the East Carolina Motor Company. 

Ordinarily, a mortgagee or creditor secured by a deed of trust, has no 
right to collect the rents or other income from property conyeyed by the 
mortgage or deed of trust, even after default in the payment of the 
secured indebtedness. This right arises only after the mortgagee or 
trustee has taken possession of the property conveyed by the mortgage 
or deed of trust, by consent or pursuant to an order or decree of a 
court of competent jurisdiction; but, where, as in the instant case, a 
receiver appointed by the court in an action involving the right to fore- 
close the mortgage or deed of trust, has taken possession of the property 
and collected the reuts or income from the property duriug the pendency 
of the action, under the orders of the court, such rents or income should 
be apphed as a payment on the secured indebtedness, when the amount 
realized from the sale of the property is not sufficient to pay the in- 
debtedness or the judgment for the same. 

If the law were otherwise, a grave injustice to the creditor would 
result. 

On the facts appearing on the record in this appeal, the rents col- 
lected by the receiver, should be apphed as a payment oa the judgment. 
The order to the contrary is 

Reversed, 


HETTIE MATHIS, ADMINISTRATRIX OF WATSON MATHIS, DECEASED, v. 
CAMP MANULPACTURING COMPANY. 


(Filed 29 March, 1933.) 
1. Death B a— 


An action for wrongful death must be brought within one year of the 
accrual of the cause of action, and plaintiff must prove that the action 
was brought within the prescribed time, and this provision is not a 
statute of limitation but a condition affecting the cause of action. C. 8., 
160. 


2. Same—action instituted in Superior Court for wrongful death will 
not be considered continuation of proceedings under Compensation 
Act. 

Where a proceeding for compensation is instituted before the Indus- 
trial Commission by the dependent widow of a deceased employee against 
the employer and its insurance carrier, and the proceeding is dismissed, 
an action thereafter begun in the Superior Court by the widow as ad- 
Ininistratrix against the employer to recover for the employee's wrongful 
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death will not be considered a continuation of the proceedings before the 
Industrial Commission so as to relate back to the time of the institution 
of such proceedings, and the action instituted in the Superior Court is 
barred if not brought within one year from the employee’s death. C. S., 
160, there being a distinction between dismissal of proceedings under the 
Compensation Act and a nonsuit entered in an action instituted in the 
Superior Court entitling plaintiff to institute a new action within one 
year, C. 8., 415. 


APPEAL by plaintiff from Devin, J., at October Term, 1932, of 
Prenper. Affirmed. 

Watson Mathis, husband of Hettie Mathis, died intestate on 2 October, 
1930, while in the employ of the defendant as skidder foreman. Soon 
after his death Hettie Mathis brought a proceeding before the North 
Carolina Industrial Commission entitled ‘“Hettie Mathis, dependent 
wife of Watson Mathis, deceased, plaintiff, v. Camp Manufacturing 
Company, employer, and Consolidated Underwriters, carrier.” From an 
order of the Industrial Commission an appeal was taken to the Superior 
Court and at the December Term, 1931, of Gates County Judge Frizzelle 
made an order that the proceeding be remanded to the Industrial Com- 
mission for the purpose of being dismissed, on the ground that the 
deceased at the time of his death was a railroad employee and was not 
bound by the Workmen’s Compensation Act. From this order there 
was no appeal. The proceeding was dismissed. 

On 15 June, 1931, Hettie Mathis qualified as administratrix of the 
estate of her deceased husband and on 20 August, 1932, brought this 
action in the Superior Court of Pender County to recover damages for 
the wrongful death of her husband. The defendant filed a plea in abate- 
ment on the ground that the action cannot be maintained. Judge Devin 
sustained the plea and dismissed the action. The plaintiff excepted and 
appealed. 


George ft. Ward for plaintiff. 
J.J. Best and Herbert McClammy for defendant. 


Apams, J. Any person who causes the wrongful death of another is 
liable to an action for damages to be brought by the personal represeu- 
tative of the deceased within one year after the death. C. S., 160; Davis 
v. fe, L?., 200 N. C., 345. The provisions as to time is not a statute of 
limitation but a condition affecting the cause of action. Gulledge v. 
R. R., 148 N. C., 567, It follows, not only that the plaintiff must bring 
his action within one year after the death; he must at the trial make 
proof of the fact. fHanze v. Penland, 193 N. C., 800; Hatch v. RK. R., 
183 N. C., 617; Bennett v. &. #., 159 N, C., 345. The plaintiff complies 
with this provision of the statute if he begins his action within the 
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prescribed time, takes a nonsuit, and institutes a new action within one 
year after nonsuit. C.S., 415; Trull v. R. R., 151 N. C., 545; Brooks v. 
Lumber Co., 194 N. C., 141. The second action would thus relate back 
to the beginning of the first. Quelch v. Futch, 174 N. C., 395. Compare 
Loan Co. v. Warren, ante, 50. 

The plaintiff’s intestate died 2 October, 1930; the proceeding first 
instituted was dismissed in December, 1931; the plaintiff brought this 
suit 20 \\ugust, 1932. The action is therefore tolled unless it can be 
construed as a continuation after nonsuit of the proceedings begun before 
the Industrial Commission. This is the position on which the plaintiff 
relies, but we are of opinion that it cannot be maintained. 

Only for the purpose of the argument, we may accede to the proposi- 
tion that the judgment dismissing the proceedings before the Industrial 
Commission did not necessarily prevent the plaintiff from beginning 
anew. Pescud v. Hawkins, 71 N. C., 299. Another fact, however, must 
be kept in mind. Section 415 applies only to actions instituted in the 
regular course of civil procedure and not to collateral or incidental pro- 
ceedings. “This appears from the legal meaning of the terms employed 
and the obvious implication arising upon them, taken together, to express 
the legislative intent. The leading important words are ‘an action,’ ‘an 
action commenced within the time prescribed therefor, ‘a judgment 
therein,’ ‘reversed on appeal,’ or ‘arrested,’ ‘the cause of action sur- 
vived,’ ‘a new action.” Mcllhenny v. Trust Co., 108 N. C., 311. The 
two suits must be for substantially the same cause and the parties must 
be identical. Quelch v. Futch, supra. 

In the pending case these conditions are not met. The tribunals are 
diverse in their origin, their jurisdiction, their purpose. The Industrial 
Commission is the creature of statute; the Superior Court is grounded 
in the Constitution. The Commission administers compensation without 
regard to fault as the basis of hability. Conrad v. Foundry Co., 198 
N. C., 723. Under section 160 the Superior Court awards damages only 
when the death of a person is caused by the wrongful act, neglect, or 
default of another. The distinction between the administrative func- 
tions of the one and the judicial functions of the other is pointed out in 
Brown v. BR. #., 202 N. C., 256. 

The parties and causes are distinct. The proceedings before the In- 
dustrial Commission were brought by Hettie Mathis, as dependent wife, 
against the Camp Manufacturing Company and Consolidated Under- 
writers, carrier, for an award of compensation under the terms of the 
Workmen’s Compensation Act. The present action is prosecuted to re- 
cover damages, which would be disposed of under the statute providing 
for the distribution of personal property in case of intestacy. The judg- 
ment 18 


Affirmed. 
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In RE WILL oF M. T. HOWELL. 
(Filed 29 March, 1983.) 


1. Attorney and Client D a—Ordinarily attorney’s fee may not be allowed 
as element of damages or costs. 


Ordinarily, counsel fees may not be included as an element of dam- 
ages, hor allowed as a part of the costs in a civil action or special pro- 
ceeding, although the court may under statutory or chancery powers 
allow attorney fees in certain instances where the attorney is appointed 
by the court. 

2. Wills D m— 


An order allowing fees for attorneys for caveators out of the estate 
pending further proceedings after a mistrial in the caveat proceedings is 
erroneous, 


APPEAL by propounders and executor from Sinclair, J., at November 
Term, 1932, of FranKLin. 

Issue of devisavit vel non, raised by a caveat to the will of M. T. 
Howell, late of Franklin County, based upon alleged mental incapacity 
and undue influence, heard upon issue of mental capacity, which re- 
sulted in a mistrial; whereupon allowance out of the estate of counsel 
fees to attorneys for caveators was made over objection of propounders 
and executor, from which order they appeal. 


Kh. FF. Griffin and Yarborough & Yarborough for propounders and 
executor, 
W. L. Lumpkin and Thos. W. Ruffin for caveators. 


Stacy, C. J. After probate in common form, a caveat was filed to the 
will of M. I. Howell, based upon alleged mental incapacity and undue 
influence. The matter was transferred to the civil issue docket for 
trial. The case was heard and a mistrial ordered when the jury failed to 
agree. There was evidence pro and con on the issue of mental capacity, 
but none to support the allegation of undue influence. From an order 
directing the executor to pay out of the estate counsel fees to attorneys 
for caveators pending further proceedings, the propounders and executor 
appeal. 

Under the Revised Code of 1854, chap. 102, sec. 16, it was permissible 
to include certain attorney’s fees, definitely fixed by the statute, as a 
part of the costs in civil suits, but this was repealed by chap. 41, Laws, 
1879. Clifton v. Wynne, 81 N. C., 160. Accordingly, it may be stated 
as the general rule in this jurisdiction that counsel fees, as such, are 
not allowed as a part of the costs in civil actions or special proceedings. 
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Ragan v. Ragan, 186 N. C., 461, 119 S. E., 882; Byrd v. Casualty Co., 
184 N. C., 226, 114 S. E., 172; Roe v. Journigan, 181 N. C., 180, 106 
S. E., 680; Durham v. Davis, 171 N. C., 305, 88 S. E., 483; Widgett v. 
Vann, 158 N. C., 128, 73 S. E., 801; Donlan v. Trust Co., 189 N. C,, 
212, 51 S. E., 924; BR. BR. v. Goodwin, 110 N. C., 175, 14 8. E., 687; 
Gay v. Davis, 107 N. C., 269, 12 S. E., 194; Patterscn v. Miller, 72 
N.C., 516; Ralston v. Telfair, 22 N. C., 414. 

Speaking to the subject generally in Mordecai v. Devereux, 74 N.C, 
673, Pearson, C. J., delivering the opinion of the Court, said: “This 
Court has never interfered between attorney and chent in making allow- 
ance for professional services, and we are not inclined at this late day 
to assume the power to do so. We make allowance to a clerk for stating 
an account or to a commissioner for making sales, on the ground that 
the work is done by order of the court. But we have never supposed that 
we could be called on to settle fees between client and attorney, although 
there be a fund in the keeping of the court.” 

Nor is it permissible ordinarily to award as an element of damages, 
attorney’s fees incurred in the course of litigation. Parker v. Realty Co., 
195 N. C., 644, 143 S. E., 254; Anights of Honor v. Selby, 153 N. C., 
203, 69 S. E., 51; Hyman v. Devereux, 65 N. C., 588. 

A stipulation in a promissory note, mortgage, or deed of trust, author- 
izing the collection of attorney’s fees in the event of foreclosure or suit, 
has been held to partake of the nature of a penalty cr forfeiture, to 
savor of usury, and to be contrary to the public policy of the State. 
Bank v. Land Co., 128 N. C., 198, 38S. E., 8138; Turner v. Boger, 126 
N. C., 300, 35 S. E., 592; Williams v. Rich, 117 N. C., 235, 23 S. E., 
257; Brisco v. Norris, 112 N. C., 671, 16 8. E., 850; Tinsley v. Hoskins, 
111 N. C., 340, 16 S. E., 325. 

It is true, that in the exercise of chancery powers, or by express 
statute, the court may make an allowance for attorney’s fees as reason- 
able expenses incurred by a personal representative, trustee, or person 
appointed by the court for a particular purpose, as next friend or 
guardian ad litem for an infant or insane person. In such cases the 
amount to be paid does not depend upon the agreement of the parties, 
but is within the control of the court. In re Stone, 176 N. C., 336, 97 
S. E., 216; Overman v. Lanier, 157 N. C., 544, 73 S. E., 192; Helly v. 
Odum, 189 N. C., 278, 51 S. E., 953; Graham v. Carr, 183 N. C., 449, 
45 8S. E., 847; Young v. Kennedy, 95 N. C., 265; Moore v. Shields, 69 
N. C., 50; Mariner v. Bateman, 4 N. C., 350; Central Railroad v. 
Pettus, 113 U.S., 122; Trustees v. Greenough, 105 U.S., 527; Harrison 
v. Perea, 168 U.S., 311. 

The authorities on the precise question here presented are variant, as 
will appear by reference to Annotations in 10 A. L. R., 783, and 69 
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A, L. R., 1052, where the whole subject is elaborately discussed. There 
seems to be no precedent in this jurisdiction for ordering an executor, 
pending the proceedings, to pay out of the estate counsel fees to attor- 
neys for caveators. Nor is the authority supported in tendency by our 
decisions. They point in the other direction. The order appealed from 
will be stricken out or vacated. 

Evyor, 


SUSIE CRUMP y. SOUTHERN-DIXIE LIFE INSURANCE COMPANY. 
(Filed 29 March, 1933.) 


Insurance D b—Evidence that insured was half-sister of beneficiary held 
insufficient alone to establish Imsurable interest. 


Evidence tending to show that the beneficiary to whom the policy of 
insurance was issued and who paid the premiums thereon was the half- 
sister of the insured, the Insured being the illegitimate daughter of the 
beneficiary's father, is held insufficient, standing alone, to establish the 
beneficiary's insurable interest in the life of the insured, and the policy 
is void. 


APPEAL by the defendant from iJoore, Special Judge, at January 
Special Term, 19382, of Waxes. Reversed. 

This is an action by the plaintiff as the beneficiary named therein to 
recover on a policy of insurance issued by the defendant on the life of 
Ellen Wilson, deceased. 

The policy sued on was issued on 22 August, 1932. The insured, 
Ellen Wilson, died on 5 October, 1932. On 27 July, 1932, she was dis- 
charged from a hospital in the city of Raleigh, N. C., where she had 
been confined as a patient since 28 Mav, 1932. Before she was dis- 
charged from the hospital her physician informed the plaintiff, who had 
called to see her at the hospital, that Ellen Wilson was suffering from 
an incurable disease and that she could not get well. The evidence 
offered by the defendant showed that she had cancer of the liver, in the 
last stage, at the time she was discharged from the hospital. 

The appheation for the policy was signed in the home of the plain- 
tiff, in the citv of Raleigh, on 8 August, 1932, Ellen Wilson was not 
present at the time the application was signed in her name. There was 
no evidence tending to show that she knew that the application for the 
policy would be made or that the policy would be issued. There was 
contlict in the evidence as to whether she was ever informed that the 
poliev had been issued by the defendant. The policy was delivered to 
the plaintiff at her home, and remained in her possession at all times 
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thereafter until the death of Ellen Wilson. The first and all subsequent 
weekly premiums on the policy were paid by the plaintiff or by her 
husband. 

The relationship of the insured, Ellen Wilson, to the plaintiff, as 
stated in the application and in the policy was that of sister. At the 
trial, the plaintiff testified that she and Ellen Wilsor. had the same 
father, but did not have the same mother; that Ellen Wilson was the 
illegitimate child of plaintiff’s father; and that she did not live in the 
home of the plaintiff at the time the policy was issued or at her death. 
Neither the plaintiff nor her husband attended the funeral of Ellen 
Wilson. 

The issues submitted to the jury were answered as follows: 

“1, Did Susie Crump fraudulently obtain the issuance of the policy 
of insurance sued on, as alleged by the defendant? Answer: No. 

2. Did the insured, Ellen Wilson, die from a cancer as alleged by 
the defendant? Answer: No. 

3. In what sum, if any, is the defendant indebted to the plaintiff? 
Answer: $132.50.” 

From judgment that plaintiff recover of the defendant the sum of 
$132.50 and the costs of the action, the defendant appealed to the 
Supreme Court. 


A.W. Crawley and Douglass & Douglass for plaintiff. 
A, J, Fletcher for defendant. 


Connor, J. There was error in the refusal of the trial court to allow 
the motion of the defendant, at the close of all the evidence, for judg- 
ment as of nonsuit. All the evidence at the trial shows that the policy 
sued on was a wagering contract between the plaintiff and the defendant, 
and for that reason void. The plaintiff had no insurable interest in the 
life of the insured, Ellen Wilson. Conceding that her testimony was 
competent as evidence tending to show that Ellen Wilson was the ille- 
gitimate daughter of plaintiff’s father, and, therefore, the natural half- 
sister of the plaintiff, this relationship alone was not sufficient to support 
the policy as a valid contract. See Rogers v. Insurance Company 
(S. C.), 183 S. E., 215, 45 A. L. R., 1172, and note. 

A policy of insurance on the life of another issued to the beneficiary, 
who has no insurable interest in the life insured, is void, as against good 
morals and sound puble policy, where the premiums are paid by the 
beneficiary. Slade v. Ins. Co., 202 N. C., 315, 162 S. E., 784; Hinton v. 
Ins. Co., 185 N. C., 314, 47 S. E., 474; College v. Ins. Co., 1138 N. C., 
244,18 S. E., 175. This action should be dismissed. T'o that end the 
judgment is 

Reversed. 
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COMMISSIONER OF BANKS, Ex REL. GOLDSBORO SAVINGS AND TRUST 
COMPANY, v. PAUL YELVERTON anp Wire, ANNIE H. YELVERTON. 


(Filed 29 March, 1933.) 


1. Statutes A c—N. C. Code, 6464(a) cannot be given retroactive effect. 


N. C. Code of 1931, sec. 6464(a), providing that the beneficiary named 
in a policy of life insurance, or an assignee of such policy if the transfer 
is not made with intent to defraud creditors, shall be entitled to the pro- 
ceeds of the insurance free from the claims of creditors of the insured 
cannot affect policies written before the effective date of the statute. 


2. Executors and Administrators B a— 

Under our Constitution and statutes the law favors exemption of the 
proceeds of life insurance from the claims of creditors of the insured as 
against the interests of the insured's wife and children. Art. X, sec. 7, 
N. C. Code, secs. 6464. 


3. Execution B e—Judgment debtor is entitled to personal property ex- 
emption as often as pressed with execution. 
The five-hundred-dollar personal property exemption prescribed by 
Art, N. sec. 1, of our Constitution entitles a judgment debtor to the 
amount of the exemption at all times, and such sum may be set apart 
for the comfort and support of the judgment debtor as often as the 
judgment debtor may be pressed with executions, 


4, Same—Judgment debtor may apply $300 monthly income from dis- 
ability insurance to monthly living expenses under personal property 
exemption. 

Where supplemental proceedings are instituted upon return of execu- 
tion unsatistied on a judgment against a husband and wife, C. 8., 721, 
and it appears that the husband is totally and permanently disabled and 
has no property upon which execution could be levied, but is receiving 
the sum of three hundred dollars a month under disability insurance: 
Held, the judgment debtor is entitled, under his personal property ex- 
emption, to the three hundred dollars each month if such amount is 
necessary for the support of himself and wife, and an order appointing 
a receiver to collect the sum each month and apply it to the judgment 
after setting apart the personal property exemption, C. S., 722, is errone- 
ous, it net being permissible for the monthly payments to be thus pyra- 
mided. 


>. Same—Personal property exemption can be claimed in supplemental 
proccedings., 

While the statute prescribes the manner in which a judgment debtor's 
personal property exemption must be set aside, C. S., 7387, the exemption 
exists by virture of the Constitution, and where the judgment debtor 
has not waived his exemption he is entitled to claim it in supplemental 
proceedings instituted by the judgment creditor. 


Connor, J., dissenting. 


AppeaL by defendants from Grady, J., at Chambers, 20 December, 
1932, From Wayne. Reversed. 
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This was an appeal by the plaintiff from a judgment of the clerk of 
the Superior Court, entered herein, upon petition in supplemeutal pro- 
ecedings, on 2 December, 1932. The court below found the facts as 
follows and rendered judgment thereon: 

“Plaintiff holds a valid judgment against both defendauts for the 
sum of $3,650, which was entered in the Superior Ceurt on 13 July, 
1931; execution has been issued on said judgment aad returned un- 
satisfied by the sheriff of Wayne County; no part of said judgment has 
ever been paid, and plaintiff has caused a warrant in supplementary 
proceedings to be issued herein, all of which will appzar by reference 
to the judgment roll, 

Paul Yelverton owns a life insurance policy, in the sum of #10,000, 
issued to «Annie H. Yelverton, his wife, in which the right to change 
the beneficiary is not reserved. The interest of Annie H. Yelverton in 
said policy is vested, and cannot be changed by her husband. On said 
policy, Paul Yelverton is receiving a monthly allowance of $100, due ta 
his health conditions, which have been passed upon by said insurance 
company. 

Paul Yelverton owns another policy of life insurance in the sum of 
ten thousand dollars, payable to his wife, with the right to change the 
beneficiary reserved to him. Said policy has no cash surrender value; 
but said Paul Yelverton is receiving from said company, under the 
health benefit clause of said policy the sum of $100 per month. This 
latter polhey was issued by .Etna Life Insurance Company. 

Paul Yelverton also has two other policies issued by «Etna Lite Insur- 
anee Company, from which he is receiving the sum of $50.00 each per 
month, on account of disabilities. 

The court finds that Paul Yelverton is permanently and totally dis- 
abled to earn a lying from any kind of labor, mental or physical, 

The defendants have no property which is subject to seizure and sale 
under execution. 

The defendants contend that their interests in said policies are not 
subject to condemnation by the court, and that they cennot be reached 
in this proceeding. The cash surrender value of the #10,000 policy, 
issued by the Northwestern National Life Insurance Company, and 
the monthly stipends now being paid to the defendant, Paul Yelverton, 
are property; that have a value in law. Under section 721 of the Code 
of this State that ‘any property, whether subject or not to be sold under 
execution (except the homestead and persoual property exemptions of 
other person, or due the judgment debtor), may be ordered applied upon 
services at any time within sixty days next preeeding the order; and 
also, for sale of public policy, the salaries of publie officers and em- 
ployees of the State, are exempt from seizure under supplementary 
proceedings.’ 
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Therefore, upon the admitted facts, it is now considered by the court— 
ordered, adjudged and decreed that the conclusions of law of said clerk 
be, and the same are overruled; and this cause is remanded to said clerk 
for the followimg purposes, to wit: Upon appheation of the plaiutiff he 
will appoint some competent and disinterested person as receiver of the 
property and assets of the defendants; and said receiver will quality by 
entering into bond in the sum of $1,000, conditioned as required under 
the statutes in eases of receivers; and he shall have the power to enter 
suit against the defendants, or any insurance company referred to in the 
judgment of the elerk, and in this judgment, and recover of such com- 
pany or companies any sum to which he shall be adjudged entitled; and 
all of the moneys so collected by him, saving and exeepting the personal 
property exemptions of the two defendants, he will apply upon the judg- 
ment heretefere recovered in this action against the defendants.” 

The defendants excepted, assigned error to the judgment as signed and 
appealed to the Supreme Court. 


Nenneth C. Royall, Carlisle Smith and Allen Langston for plartiff. 
Dickinson & Freeman TOF defendants, 


Crarkson, J. The question involved: Where an insured being totally 
disabled is receiving three hundred dollars (#300) per month for total 
and permanent disability under the provisions of hfe msurance policies, 
pavable to the wife of the insured, may the court under judgment 
against beth the insured and his wife, under supplementary proceedings 
have a receiver appointed to collect the disabihty payments and apply 
the same to the judgment? Under the facts and circumstances of this 
ease we think that Paul Yelverton 1s entitled to the personal property 
exemption out of the $300 paid hin cach month as part of the $500 
personal property exemption allowed lim by the Constitution of North 
Caroling. i it was necessary for him to spend the #300 each mouth 
for his and his family’s support and comfort. 

Article XN, sec. 7, Constitution of North Carolina, is as follows: “The 
husband may insure his own life fer the sole use and benefit of lis wite 
and children, and in ease of the death of the husband the amount thus 
insured shall be paid over to the wite and children, or to the guardian 
if under age, for her or their own use, free from all the claims of thic 
representatives of her husband, or any of lis creditors.” 

8S. 6464, N.C. Code, 1931 (Michie), sec, 6464, 1s as follows: 
“When a poliey of insurance is effected by any person on his own life, 
or on another life in favor of some person other than hiunself having 
an insurable interest therein, the lawful beneficiary thereof, other than 
himself or his legal representatives, are entitled to its proceeds against 
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the creditors and representatives of the person effecting the insurance. 
The person to whom a policy of life insurance is made payable may 
maintain an action thereon in his own name. Every policy of life in- 
surance made payable to or for the benefit of a married woman, or after 
its issue assigned, transferred, or in any way made payable to a married 
woman, or to any person in trust for her or for her benefit, whether 
procured by herself, her husband, or by any other person, and whether 
the assignment or transfer 1s made by her husband or by any other 
person, inures to her separate use and benefit and to that of her children 
if she dies in his lifetime.” Pearsall v. Bloodworth, 194 N. C., 628; 
Teague v. Ins. Co., 200 N. C., 450. 

N. C. Code, 1981 (Michie), sec. 6464(a), Public Laws, 1931, chap. 
179, sec. 1, is as follows: “If a policy of insurance, whether heretofore 
or hereafter issued, is effected by any person on his own life or on an- 
other life, in favor of a person other than himself, or, except in cases 
of transfer with intent to defraud creditors, if a policy of life insurance 
is assigned or in any way made payable to any such person, the lawful 
beneficiary or assignee thereof, other than the insured or the person 
so effecting such insurance, or his executor or administrator, shall be 
entitled to its proceeds and avails against creditors and representatives 
of the insured and of the person effecting same, whevher or not the 
right to change the beneficiary is reserved or permitted, and whether or 
not the policy 1s made payable to the person whose life is insured if the 
beneficiary or assignee shall predecease such person: Provided, that 
subject to the statute of limitations, the amount of any p:emium for said 
insurance paid with intent to defraud creditors, with interest thereon, 
shall mure to their benefit from the proceeds of the policy; but the 
company issuing the policy shall be discharged of all liakility thereon by 
payment of its proceeds in accordance with its terins unless before such 
payment the company shall have written notice by or in behalf of the 
creditor, of a claim to recover for transfer made or premiums paid 
with intent to defraud creditors, with specifications of the amount 
claimed.” 

The new statute of 1931 above, expressly applies to policies of insur- 
ance heretofore or hereafter issued. The courts, however, will not permit 
it to prejudice the rights of existing creditors in previously issued 
policies. Bank of Minden v. Clement, 256 U. S., 126, +1 Sup. Ct., 408, 
65 L. Ed., 857, 9 N. C., Law Rev., 877. Andrews v. Masons, 189 N. C,, 
at p. 701. This action was instituted prior to the act of 1981, supra. 

Paul Yelverton, defendant, has three policies in the .Etna Life In- 
surance Company, of Hartford, Conn., one dated 10 April, 1929, for 
£10,000, two dated 13 May, 1929, for $5,000 cach. The permanent total 
disability provisions in these policies are as follows: “If, before default 
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in payment of premium, the insured becomes totally and permanently 
disabled by bodily injuries or disease and is thereby prevented from 
performing any work or conducting business for compensation or profit, 
the following benefits will be available: When such disability occurs 
before age sixty—A waiver of the payment of premiums falling duc 
during such disability, and an income of ten dollars a month for each 
one thousand dollars of the sum insured payable to the life owner euch 
month in advance during such disability.” 

One policy in the Northwestern National Life Insurance Compauy, 
Minneapolis, Minn., dated 12 May, 1927, for $10,000, ‘Total aud perma- 
nent disability benefit—upon receipt at the company’s home office, before 
the anniversary of the policy on which the insured’s age at nearest birth- 
day is sixty and before the maturity of the policy as an endowment and 
before default in payment of premium, of due proof that the insured 
has become totally and permanently disabled as defined below, the com- 
pany will grant the following benefits during the remaining lifetime 
of the insured so long as such disability continues: Benefits: (a) Waiver 
of premium—the company will waive the payment of each premium 
falling due during the period of continuous total disability. (b) Monthly 
income—the company will also pay to the insured, or if the insured is 
insane to the beneficiary, a monthly income of $100 ($10 per $1,000 of 
face amount of policy) per month for each completed month from the 
commencement of and during his continuous total disability.” 

Under the Constitution and statutes of this State, the law seems to 
favor the wife and children, where the husband takes out insurance 
policies for their benefit, free from the husband’s creditors. In the 
$10,000 policy above of Paul Yelverton, Annie H. Yelverton, his wife, 
is beneficiary and the right to change the beneficiary is not reserved. 

Plaintiff holds a valid judgment against both defendants for the sum 
of $3,650, with interest from 13 July, 1931. It goes without saving 
that every honest debt a person owes he or she ought to pay, 1f humanly 
possible. In the present case the court below finds “that Paul Yelverton 
1s permanently and totally disabled to earn a living from any kind of 
labor, mental or physical.” 

It will be noted that the monthly payments under the policies in the 
Etna Life Insurance Company, the provisions are “‘payable to the hfe 
owner each month in advance during such disability.” The provision 
in the Northwestern National Life Insurance Company, ‘“‘from the com- 
mencement of and during his continuous total disability.” The pro- 
visions are practically the same. At the present time Paul Yelverton 
is permanently and totally disabled to earn a living from any kind of 
labor mental or physical. Under this kind of insurance indemnity, 1s 
there any law to deprive the sick man and perhaps his wife and children 
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of this peculiar fund, payable during his disability? Sall we call it a 
contingent trust fund, not property but a mere expectancy? Can it be 
reached by a creditor under supplemental proceedings? C. S., 711, ef seq. 
Osborne v. Wilkes, 108 N. C., at p. 673; Parker v. Potter, 200 N. C., 
at p. 355. 

(. S., 721, is as follows: “The court or judge may order any property, 
whether subject or not to be sold under execution (except the homestead 
and personal property exemptions of the judgment debtcr), in the hands 
of the judgment debtor or of any other person, or due to the judgment 
debtor, to be apphed towards the satisfaction of the judgment; except 
that the earnings of the debtor for his personal services, at any time 
within sixty days next preceding the order, cannot be so applied when it 
uppears, by the debtor’s affidavit or otherwise, that these earnings are 
uecessary for the use of a family supported wholly or partly by his 
labor.” 

C. 8., 722, makes provision for a receiver to be appointed. Whether 
this sick fund ean be reached by supplemental proceec.ings we do not 
think it necessary to decide on this record. 

C.S., 717, says: “The court or judge may, by order, forbid a transfer 
or other disposition of, or any interference with, the property of the 
judgment debtor not exempt from execution.” 

The court below, among other things, found: “(1) The defendants 
have no property which is subject to seizure and sale under execution; 
(2) ll the moneys so collected by him saving and excepting the per- 
sonal property exemptions of the two defendants, he will apply upon 
the judgment heretofore recovered in this action against defendants.” 

C.S., 721, supra, im part, says “except the homestead and personal 
property exemptions of the debtor.” 

C.8., 722, supra, in part provides for appointment of receiver “except 
the homestead and personal property exemptions.” 

Constitution of North Carolina, Article X, sec. 1, is as follows: “The 
personal property of any resident of this State, to the value of five 
hundred dollars, to be selected by such resident, shall be and is hereby 
evempted from sale under execution or other final process of any court, 
issued for the collection of any debt.” C. S., 728. McIntosh N. C. 
Practice and Procedure in Civil Cases, sec. 756, et seg. p. 875. 

In Frost vo Naylor, 68 N. C., at p. 326, speaking to “he subject: “Tt 
does not mean any property, but exempls “personal property of the 
nature of five hundred dollars, to be selected by the debtor” A chose in 
action is property, and, if selected by the debtor, it must he exempt. The 
second question is, whether the debtor is restricted to the first allotment 
of exempted property, or whether he may have it renewed from time to 
time, so as to keep constantly about him exemptions to the value of fire 
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hundred dollars? A like question arose under the former statute of 
exemptions, supra; and it was decided that the allotment should be made 
from time to time, and as often as the debtor might be pressed with 
executions, the policy being to enable the debtor not only to have the 
exemptions allotted to him once, buf to keep them about him all the 
time, for the comfort and support of himself and family. Dean v. Ning. 
13 Ired., 20. And such is the policy of our constitutional provision; and 
it allows the debtor to select what he may think most useful. In this 
it differs from the former law, which either named the articles which 
might not be the most useful in certain cases, or allowed the ‘frecholders’ 
to name the articles.” 

In Campbell v. White, 95 N. C., at p. 345, we find: “The words of 
the Constitution, that personal property of the value of #500 and be- 
longing to any resident, ‘shall be, and is hereby exempted from sale 
under execution or other final process of any court, issued for the collec- 
tion of any debts’ (Art. X, sec. 1), 1s a continual mandate to the officer 
to leave so much of the debtor's personal estate untouched for his use, 
and of course, the diminution from use, loss, or other cause, must be 
replenished with other, if the debtor has such, up to the prescribed 
limits. Zt is plainly meant that when any final process against the 
debtor's estate is to be enforced, that much of his estate must be allowed 
to remain with him, as not liable to seizure.” Gardner v. McConnaughey. 
157 N. C., at p. 483; Befarrah v. Spell, 178 N. C., at p. 288 “at the last 
moment.” 

Conceding that this disability or sick fund is personal property and 
comes within C. S., 3949, subsec. 6, which in part is as follows: “The 
words “personal property’ shall include moneys, goods, chattels, choses in 
action and evidences of debt, including all things capable of ownership, 
not descendible to the heirs at law. The word ‘property’ shall include 
all property, both real and personal’; we think defendant Paul Yelver- 
ton would be entitled to his personal property exemption. The right is 
personal to the debtor and it has not been transferred. Lane v. Richard- 
son, 104 N. C., 642. 

In Lockhart v. Bear, 117 N. C., at pp. 302-3, we find: “But as to 
personal property, under Article X, sec. 1, of the Constitution #500 
worth is absolutely free from any and all process for the collection or the 
enforcement of payment of debt. The creditor had no hen upon this 
amount of his debtor’s personal property; nor can he have un/ess it is 
created by the debtor himself. There is no judgment lien that attaches; 
there is no lien by execution until levy, and there can be no levy on thus. 
So, it is absolutely free from all process for debt. It may be claimed, 
and is claimed, that plaintiff was not entitled to this protection until it 
is laid off and allotted and assigned to him. We do not think so, It is 
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not the allotment of the appraisers that gives the debtor this protection, 
but the vigor and force of the Constitution. And if it should be levied 
before, the debtor is still entitled to have it laid off and assigned to him.” 

C.S., 737, is as follows: “When the personal property of any resident 
of this State is levied upon by virtue of an execution or cther final proc- 
ess issued for the collection of a debt, and the owner or an agent, or 
attorney in his behalf, demands that the same, or any part thereof, be 
exempt from sale under such execution, the sheriff or other officer 
making the levy shall summons three appraisers, as heretofore provided, 
who, having been first duly sworn, shall appraise and lay off to the 
judgment debtor such articles of personal property as he or another in 
his behalf selects and to which he is entitled under this article and the 
Constitution of the State, in no case to exceed in value five hundred 
dollars, which articles are exempt from said levy, and return thereof 
shall be made by the appraisers, as upon the laying off of a homestead 
exemption.” The above statute outlines a method, but no statute can 
override the mandate of the Constitution. 

In an attachment the defendant is entitled to claim his exemptions out 
of the attached property at any time before it is appropriated to the pay- 
ment of the debt. Chemical Co. v. Sloan, 186 N. C., 122. 

We think the defendant Paul Yelverton has the right to select the 
$300 due to him from the insurance companies each month as part of 
his 8500 personal property exemptions allowed to him by the Constitu- 
tion, and this selection can be made as indicated in the Frost and Camp- 
bell cases, supra. The amounts due him cannot be pyramided in this 
proceeding so as to deprive this sick man and his family of support and 
comfort. The Constitution and decisions are to the effect that at all 
times he is entitled to $500 exemptions. The $300 due by the insurance 
companies to him each month, he can select as his exemptions and can 
spend said amount on the support of himself and family each month. 

Tu the affidavit of Paul Yelverton, in reply to affidavit of plaintiffs’ 
liquidating agent, he says: “That afant has not unjustly refused to 
apply any property toward the execution of the judgment set out in 
the judgment against him; that as he is informed and believes none of 
suid life insurance policies is subject to seizure or to be applied on the 
said judgment or execution thereunder.” 

Paul Yelverton has waived no right to his personal property exemp- 
trons. In fact, the court below especially excepts the personal property 
exemptions being taken by the receiver. If in an attachment case the 
debtor can claim his exemption, we can see no reason why he cannot do 
so in this supplemental proceeding. The accumulation of the funds 
under the supplemental proceeding and receivership cannot enure to the 
benefit of a creditor or creditors against Paul Yelverton’s personal 
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property exemptions allowed him by the Constitution. If it was neces- 
sary for him to spend the $300 cach month for his and his family’s sup- 
port and comfort, the receiver has no valid claim to this personal prop- 
erty exemption. The judgment of the court below 1s 

teversed. 


Connor, J., dissenting, I think that the judgment in this action 
should be affirmed. There is nothing in the judgment which deprives 
the judgment debtor of his personal property exemption, or of lis right 
to have the sums now due or which mav become due, from time to time, 
on the policies of insurance included in his personal property exemption. 

The judgment directs the clerk to appoint a receiver in the supple- 
mentary proceeding in execution, and authorizes such receiver to collect 
from the insurance companies sums of money due to the judgment debtor 
on the policies, not included in his personal property exemption, at the 
tine sueh sums are due. I think there is no error in the judgment and 
that it should be afhrmed. 


Il, M. WADE MANUFACTURING COMPANY vy. ABE LEFKOWITZ, Trapine 
AND DOING BUSINESS AS MEARS JEWELRY COMPANY. 


(Tiled 29 March, 1953.) 


1. Evidence J a—wWritten terms of contract may be waived by conduct 
clearly showing an intent to waive its provisions, 

Nothing else appearing, a written contract merges all prior negotia- 
tions between the parties and the writing abides unless modified. set 
side or rescinded according to law, but the written contract may be waived 
or abandoned by the parties, and while waiver is dependent upon the 
intent of the parties, such intent may be established as a result of their 
conduct, and is generally a question for the jury. 


2. Sales F d—Evidence of seller’s waiver of provisions of contract as 
to manner and time for making complaint held sufficient for jury. 
The parties entered into a written contract whereby plaintiff agreed 
to sell and defendant to buy certain store fixtures. The contract pro- 
vided for partial down payment and the execution of notes for the balance 
of the purchase price, and that the use of the fixtures for a period of 
jive days should constitute an acceptance thereof as being in conformity 
with the specifications of the contract, and that all complaint as to quality 
should be made in writing within ten days from delivery. Defendant's 
evidence tended to show that upon delivery of the goods he entered com- 
plaint that they were not up to the specified quality and were not made 
in a good and workmanlike manner, that plaintiff's secretary, treasurer 
and general manager made repeated visits to defendant’s store and re- 
peatedly promised to remedy the defects to defendant’s satisfaction, and 
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that no reference was made in such conferences to the stipulations in 
the contract relative to complaints. In an action to recover the balance 
of the purchase price: eld, the evidence viewed in the Jight inost 
favorable to defendant was sufficient to be submitted toe the jury on 
the question of whether plaintiff had waived the provisions of the con- 
tract prescribing that complaints as to quality should be made in writing 
and that use of the property for five days should constiture acceptance 
thereof, 


Civin action, before MacRae, Special Judge, at dune Term, 192, of 
MECKLENBURG, 

The plaintift brought suit against defendant for the stim of $1,820, 
alleging that on or about 26 September, 1930, the phuntiff and the de- 
fendant entered Into a written contract in which the plaintiff contracted 
and agreed to manufacture and furnish certain store fixtures for the 
detendant. .\ portion of the purchase price was to be patd in cash upon 
delivery of the fixtures and the balance of $2,582 was to be sceured by a 
chattel mortgage upon the same. The defendant made payments from 
time to thane until the claim was reduced to a balance of F182, 

The defendant admitted the agreement to purchase tie fixtures, but 
alleged that the plaintiff had “agreed and warranted to deliver and in- 
stall in the defendant's store the . .). fixtures and materials 
and represented, warranted and agreed that the same wouid he of first- 
class in quality, and would be installed in a careful, workmanlike man- 
ner; that in violation of said agreement, the plaintiff failed and refused 
to install furniture, fixtures and material of the character and in the 
manner which the plaintiff had agreed to furnish . .). In that the 
glasses and tops of two of the show cases were linproperly fixed 
and projected bevond the line of the other show eases... .) and 
that four of the said show cases and all of the panelling had ugly dark 
stains seattered all over the surface thereof; . .  . that teo much 
glue had been apphed with the result that the said glue had exuded upon 
the said show eases 2... to cause ugly dark splotches and stains 
upon the surface thereof; that the show case doors were improperly 
made aud installed, the construction . .  . being sueh that there are 
large eracks and openings between the said show cases anc. the said doors 
with the result that dust, dirt and insects get in the inside of the show 
‘rasess that the doors to the show cases were affixed .. .) In sucha 
loose, careless and unworkmanhke manner that they had a tendeney 
to fall to the Hoor when subjected to the slightest sort of jar or move- 
ment.” By reason of the breach of contract in yarlous particulars, as 
deseribed in the answer, the defendant asks for damages in the sum of 
2,000 by way of offset. 

The written contract referred to in the pleadings, among other pro- 
visions, contains the following in substance: (1) That the entire agree- 
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ment for the purchase of the goods is stated in the contract and is not 
modified by any verbal agreement. (2) The title to the fixtures are to 
remain in the vendor until the purchase price is paid. (3) It is under- 
stood that the use of the furniture described in this contract or any 
portion thereof for a period of five days constitutes acceptance of same 
as complving with all the terms and specifications of this contract, and 
all claims for damages, errors, or shortage not filed within that time are 
thereby waived. (4) No salesman or agent of the company shall have 
the right to change or modify this contract. 

The plaintiff offered evidence tending to show that the fixtures were 
niauntactured in accordance with the specifications agreed to by the 
defendant, and that delivery was made about 27 November, 1930, and 
that upon delivery the defendant paid a certain sum in ¢ash and exe- 
cuted nineteen notes for the balance of the sales contract. The first note 
was for €152.00, due 24 December, 1930, and the other notes of $140.00 

cach fell due each thirty days thereafter, 

The defendant testified that the A SITS were brought to the store 
by the agent of plaintiff on or about 23 November, 1930, and that said 
agent refused to deliver the property or to permit “a luspection thereot 
until the notes and the contract had been signed. Thereupon the de- 
fendant telephoned the general manager of plaintiff and protested the 
refusal to deliver. Referring to the conversation with plaiutut’s general 
nianager, defendant said: “[ asked hiin what assurance he would give 
me that the fixtures were as 1 bought them. He said: ‘You know ILM. 
Wade Manufacturing Company will make good.’ He assured me that 1 
was getting exactly what L had bought aw not to have any worrles 
about it. With that assurance I decided to sign the papers.” “After the 
papers were signed the agent for the pls aintiff began installing the fix- 
tures, and this work was completed about 3 December, 1930. The de- 
fendant complained to the agent installing the fixtures upon the ground 
that they were not preperly manufactured or installed. The defendant 
testified: “Lt scems that L saw Mr. Webb (general manager of plaintiff), 
just a few days after that. I saw Mr. Webb about a week after De- 
eember 3, Mr. Webb came iu the store and said he was sorry we had 
had any controversy and he wanted to see what was wrong. I first 
directed his attention to the glue or cement running out of the cases 
which got all over our clothes. Cement was oozing out of the glass top 
inside ef the cases and all over the glass, and it was impossible to keep 
it off our clothes. I next directed his attention to the glass projecting 
out of the two circular eases. 2. . . Then I directed his attention 
to the bad, dark spots below the moulding. . . . I asked him about 
a chair and a little table for those front cases. . . . I told him they 
were short. . . . I directed his attention to the glass mirror against 
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the wall; I think it was chipped. I also directed his attention to those 
small doors. I told him they were not fitting good at all; that some were 
real wide open and some would fall out. . . . When I directed his 
attention to that particular door it fell out on his foot. . . . I was 
right in the midst of our holiday Christmas trade. He assured me that 
those matters would be taken care of as he had promised me on the 
phone. . . . He called back sometime later and said, ‘We can’t do 
that work now, but just as soon as the season is over we will take care 
of it. When I directed his attention to those matters about which I 
have testified, Mr. Webb made no demand that I put this complaint in 
writing.” 

The first note fell due about 24 December, 1930, anid the defendant 
wrote a letter to the plaintiff. Defendant said: “I think [ saw Mr. Webb 
a short time after that and he said, ‘Go on and put the goods in the 
store.’ He assured me that the defects would be taken vare of satisfac- 
torily. I paid the note later after his last assurance.” Subsequently a 
workman from the plaintiff’s office came to defendant’s store and wnder- 
took to repair the defects. In January, 1931, Webb, the general manager 
of the plaintiff, came into the defendant’s store and looked over the 
work. The defendant was still complaining of defects ir the equipment. 
Defendant said: “I again directed his attention to the defeets which I 
rad reminded him of, and he said, ‘We can’t get at it right now. We are 
going to have some of the work done over there and I will have my 
manu come i and take care of that later on.” Afterwards a man did 
come from the ofhee of plaintiff to refinish the cases. Defendant further 
said: “I stopped payment on the notes once or twice because they were 
not making any progress toward doing what they had promised me, Mr. 
Webb was coming in and out of the store continually from December 
until I stopped paying them. I paid five notes, paying the last one in 
Mareh or April, 1931... . During the time between the installa- 
tion of the job and the payment of that note Mr. Webb was in and out 
of my store fifteen or twenty times.” 

The defendant offered much evidence at the trial tending to show 
serious defects in the equipment and the impaired value thereot by 
reason of such defeets. 

At the conclusion of the evidence the trial judge charged the jury 
as follows: “You are iistructed, 1f you beleve the evidence and find the 
facts to be as the evidence and testimony tend to show, you will answer 
the issue #1,820 with interest from 24 November, 1980.” 

From judgment upon the verdiet the defendant appealed. 


John M. Robinson and Hunter M. Jones for plaintiff. 
Tra Julian and Tillett, Tillett & Kennedy for defendant. 
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Brocpen, J. Substantially the case is this: A manufacturer of store 
fixtures and the store owner agree in writing for the purchase and in- 
stallation of certain fixtures, made to order. The written contract ex- 
cludes verbal modification, eliminates the right of an agent to change 
the agreement, and further provides that the use of the property or any 
portion thereof for a period of five days constitutes an acceptance of 
same as complying with all the terms and specifications of this contract 
and all claims for damages, errors, or shortage not filed within that 
time. There is evidence that the equipment was materially defective 
and oral complaint made during the progress of installation. Repeated 
promises were made by the general manager of the vendor that all 
defects would be remedied. The purchaser, acting upon such assurances, 
continues to pay and then declines to pay the balance, and suit 1s insti- 
tuted by the vendor. 

The law as expounded in this jurisdiction has declared with unbroken 
uniformity that, nothing else appearing, all prior negotiations are pre- 
sumed to be merged into a written instrument thereafter executed by the 
parties, and that the written word so chosen shall abide unless and until 
the writing is modified, set aside or rescinded upon grounds deemed by 
the law as sound and adequate. Notwithstanding, it is also well estab- 
lished that a written contract may be waived or abandoned. The general 
principles establishing such rights are classified in Bialer v. Britton, 
192 N. C., 199, 184 8. E., 488. The doctrine of waiver, in proper cases, 
is now as firmly established as the doctrine of the rigidity and in- 
flexibility of the written word. For instance, it is stated in flighway 
Commission v. Rand, 195 N. C., 799, 141 8. E., 892: ‘Provisions in a 
contract may be waived.” A waiver has been variously defined and 
applied. See Makuen v. Elder, 170 N. C., 510, 87 S. E., 384; Allen v. 
Bank, 180 N. C., 608, 105 S. E., 401. An extensive discussion of the 
principle is found in Manufacturing Co. v. Building Co., V7 N. C.,, 
104, 97 S. E., 718. The court assembles various definitions of the term, 
including the following from Herman on Estoppel: “A waiver takes 
place where a man dispenses with the performance of something which 
he has a right to exact. .\ man may do that not only by saying that he 
dispenses with it, that he excuses the performance, or he may do it as 
effectually by conduct which naturally and justly leads the other party 
to believe that he dispenses with it. There can be no waiver unless so 
intended by one party, and so understood by the other, or one party 
has so acted as to mislead the other.” And further, “the intent to waive 
may appear as a legal result of conduct. The actuating motive, or the 
intention to abandon a right, is generally a matter of inference to be 
deducted with more or less certainty from the external and visible acts 
of the party and all the accompanying circumstances of the transaction, 
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regardless of whether there was an actual or expressed intent to walve, 
or even if there was an actual but undisclosed intention to the contrary. 
The decisions declaring intent to be the essence of waiver recoguize that 
the intent may be inferred from a party’s conduct.” Moreover, it is 
further said: “Since intent is an operation of the mind it should be 
proven and found as a fact and is rarely to be inferred as a matter of 
law.” See, also, Fairbanks v. Supply Co., 170 N. C., 315, 86S. E., 1051; 
Ferry Co, uv. Fairbanks-Morse & Co., 201 N. C., 485. 

In the ease at bar Webb, disclosing the wide range of his authority 
to act for the plaintiff, said: “I am seeretary and treasurer of the Wade 
Manufacturing Company and am the next man in rank after Mr. Wade 
in the management of the company. I oeecupy the position of general 
manager in Mr. Wade’s absence. I regularly deal with matters connected 
with the business of the corporation with Mr. Wade’s full knowledge 
and authority.’ The evidence of defendant, construed in a favorable 
hight, tends to show that Webb came to his place of business fifteen or 
twenty times; that repeated promises were made by him to repair de- 
fects in the equipment and frequent assurance was given that the com- 
plaints of defendant would be arranged in a satisfactory manner. No 
mention was made in these conferences of the provisions of the written 
contract, and particularly of that clause preseribing that the use of the 
fixtures for a period of five days constituted an acceptance of same; nor 
was meution made of the provision in the conditional sales agreement 
that ail claims for damages for defects “must be preseited in writing 
to the vendor within ten days from the receipt of said goods.” 

Was the ecouduct of Webb, whose authority as general agent is estub- 
lished by the evidence, of such a nature and quality as to warrant an 
inference of waiver or lntention to waive the rigid clauses of the written 
Instruments? This inquiry must be submitted by proper issue and tn- 
struction to a jury. Consequently, the peremptory instruction of the trial 
judge must be held for error. 

New trial. 


ees 


IN rre MATTER OF THE LIQUIDATION OF HOMIE SAVINGS BANK: CrhAIM OF 
TLS. PIDELVEY AND GUARANTY COMPANY. 


(Filed 29 March, 1938.) 


Banks and Banking H d—Funds paid guardian by Veteran's Bureau 
under War Risk Insurance Act held not to constitute preferred claim. 
The U. S&S. Veterans’ Bureau paid the proceeds of certain War Risk 
Insurance to a bank which had been duly appointed guardian for the 
deceased soldier's minor children and which had duly executed guardian- 
ship bond with sufficient surety. The bank deposited the sums in its sav- 


ee SPRING TERM, 1933. 455 


IN RE BANK. 


ings department and commingled them with its regular deposits, and 
Jater was placed in a receiver's hands for liquidation. <A substitute 
cuardian was appointed, and the surety on the bank's guardianship bond 
paid the amount of the deposit to the substituted guardian and was 
assigned the substituted guardian’s rights against the bank. Held, the 
surety was not entitled to a preference for the amount of the guardian- 
ship deposit, such sum not being an amount due the U. 8S. Government 
(31 U. 8S. C. A., sec, 191), the Government having discharged its obliga- 
tion by payment of the sum to the guardian, and the title to the sum 
having passed to it. C. 8, 2169. 


APPEAL by petitioner, U. 8. Fidelity and Guaranty Company, from 
Devin, J., at October Term, 1932, of New Hanover. .Affirmed. 

The agreed facts: United States Fidelity and Guaranty Company, and 
Gurney P. Tfood, Commissioner of Banks, agree to the following facts: 

1. That United States Fidelity and Guaranty Company is a Maryland 
corporation, and authorized to execute guardian bonds in North Caro- 
nine. That on 20 January, 1931, and for a long time prior thereto, Home 
savings Bank was a North Carolina banking corporation, 

2. That on 20 January, 1931, the Corporation Commission of North 
Carolina, under and by virtue of the provisions of section 218(¢), Con- 
solidated Statutes, took charge of said Hlome Savings Bank, on account 
of insolvency or for one or more other causes sect out in section 218(b) 
and paragraph 1 of seetion 218(¢), Consolidated Statutes, and Robert 
Strange was appointed as liquidating agent. 

3. That thereafter by virtue of the provisions of chapter 243, Pubhe 
Laws of 1931, and seetion 218(e), Consolidated Statutes, Gurney P. 
Hood, Commissioner of Danks, took charge and Robert Strange con- 
tinned os his agent until 1 January, 1932, when L. P. Harrell was 
appointed agent, 

4, That the hanidating agent does not have in his possession assets be- 
longing to said bank af sufficient value to pay all the debts due by said 
bank in full--and this condition existed at the time the Corporation 
Commission took charge. 

5. Letters of guardianship were issued to Home Savings Bank as 
guardian for Benj. Morris Clay, Dorothy Lucile Clay and Thomas 
Judson Clay, minor children of Benjamin MI. Clay (also known as 
Bennie Clay y a deceased World War veteran, who carried a policy of 
War Risk Insurance issued by the United States on his life. Said 
guardian was appointed by the clerk of the Supertor Court of Pender 
Connty, North Carolina, on 25 July, 1930, and posted bond in the sum 
of £2,000 for the faithful performance of its trust, with United States 
Fidelity and Guaranty Company as surety, 

6. That, by reason of an award of compensation and insuranee, under 
the compensation and insurance Jaws of the United States relating to 
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World War veterans, the guardian received on 4 November, 1930, from 
the United States Veterans’ Administration the sum of $171.85, for and 
on behalf of each of said beneficiaries. Also, thereafter, mouthly pay- 
ments of $13.33 compensation, and $8.33 insurance, up until the closing 
of said bank. That, on 4 November, 1930, Home Savings Bank, as 
guardian, deposited said funds in three separate savings accounts in 
Home Savings Bank as an investment for and on behalf of said bene- 
ficiaries, and made deposits with said bank at various times of the funds 
received, and on 20 January, 1980, when the Corporation Commission 
took charge, the records of said bank showed the balances in the various 
accounts as follows: 

Savings Account No. 18112, ‘Home Savings Bank, guardian for 
Dorothy Lucile Clay’ balance of $179.08. 

Savings Account No. 18113, ‘Home Savings Bank, guardian for 
Benjamin Morris Clay,’ balance of $179.08. 

Savings .\ccount No. 18114, ‘Home Savings Bank, guardian for 
Thomas Judson Clay,’ balance of $169.56. 

Total deposits of $527.72. It is agreed that the claims may be con- 
solidated and heard together. 

7. That the officers of said bank knew at the time of the receiving of 
the deposits, from what source they came, and that they were the pro- 
ceeds of War Risk Insurance, paid by the United States Veterans’ 
Bureau. That all funds involved in this suit were derived from pay- 
ments made by the United States Veterans’ Bureau for and on behalf of 
said beneficiaries, under an insurance policy issued upon the life of 
Bennie Clay, a soldier in the United States Army. That all checks 
were issued in the name of the guardian as legal guardian of the bene- 
ficiary in question. Copy of one of the checks follows: 


117,617 
United States Veterans’ Bureau. 
Washington, D.C. 
V Treasurer of the United States. 
(Seal.) 15-51 28 October, 1930. 
Pay in dollars one hundred five 21/100... ce. $105.21 


To the order of Home Savings Bank of Wilmington, N. C. 
AC 3466. As LGL GDN of Thomas Judson Clay, Wilmington, N. C. 
Adj. to 30 Sept., 1930 
J. B. Schommer, Disbursing Clerk. 
By C. A. Ball, Deputy Disbursing Clerk. 


Object for which drawn: Compensation. 11-666, 
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8. That, on or about 31 March, 1931, the liquidating agent filed an 
account of ‘Ilome Savings Bank, guardian for Benjamin Morris Clay, 
Dorothy Lucile Clay and Thomas Judson Clay, showing that said bank 
was indebted to the owners of the listed deposits in the total amount of 
£527.72—said accounts showed that the receipts were derived from the 
United States Veterans’ Bureau. At the same time the hquidating agent 
tendered resignation of Home Savings Bank, guardian as aforesaid, and 
asked the appointment of a new guardiau to protect the estate. Letters 
of guardianship were issued on or about 1 April, 1931, to North Caro- 
lina Bank and Trust Company as guardian for said minors. 

9. That North Carolina Bank and Trust Company, guardian, filed 
with the liquidating agent of Home Savings Bank on forms furnished 
for such purposes, its certificates of proof of claim in the sum of $527.72. 
That United States Fidelity and Guaranty Company, petitioner, paid 
$527.72, the amount on deposit, to the guardian and took an assignineut 
and subrogation receipt on 24 July, 1931. That petitioner filed the 
assignment with the hquidation agent on the regular form furnished 
for such purpose on 4 August, 1951. That, 1m the claim so filed, no 
claim was made that the moneys were government funds and entitled to 
priority as such. 

10. That said claims were duly classified by the hquidating agent as 
ordinary claims for deposit and the owners thereof were declared entitled 
to participate in all dividends as general or unsecured creditors of said 
bank, That the question as to whether such funds were government 
funds and entitled to priority was not raised nor determined. 

11. That a dividend of 10 per cent was declared by the lhquidating 
agent on 9 October, 1931, but petitioner did not accept said dividend. 
That a petition of intervention was filed by United States Fidelity and 
Guaranty Company on 1 Apru, 1932, asking for the priority to which 
it believed the claims were entitled. That a second dividend of 10 per 
cent was declared on 8 April, 1932, but petitioner did not accept same. 

12. That the subject-matter of this controversy consisting of cash 
only was received by the Home Savings Bank, by it intermingled with 
other moneys of said bank, and was at no time separated or set aside 
from its deposits. 

13. That at the time the said bank failed and the Corporation Com- 
mission took charge thereof, there was on hand in cash and passed to 
the liquidating agent, the sum of $3,404.09. That at no time after the 
receipt of said funds was cash on hand less than $527.72. After the said 
liquidating agent took charge, and before the filing of the petition in this 
cause, there has been filed with the liquidating agent claims sceking a 
preferenee, which had been allowed and paid, aggregating $3,319.97. 

14. It is agreed further that the petition of intervention of United 
States Fidelity and Guaranty Company, the answer of Gurney P. Hood, 
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and the reply of petitioner, be incorporated in and made a part of these 
agreed facts, and that the petitioner and respondent be allowed to ex- 
hibit to the court in the hearing of this cause such papers and orders 
that may be pertinent to a full and clear understanding of the facts 
herein. 

This 28 October, 1932.” 

The judgment of the court below was as follows: “This cause coming 
on for hearing before his Honor, W. A. Devin, judge, at the October 
Term, 1932, of the Superior Court of New Hanover County, upon the 
agreed facts attached to and made a part hereof, and being heard; it 
appears to the court that petitioner seeks to have its claim adjudged as a 
preferred claim against the assets of said Home Savings Bank superior 
to other depositors ou the ground that the funds in question are govern- 
ment funds and entitled to priority as such within the contemplation of 
section 38466 of the Revised Statutes of the United States (31 U.S.C. A, 
sec, 191), and other statutes; and, after hearing the same, the court 
being of the opinion that the claim of petitioner is not entitled to 
priority, it is therefore ordered, adjudged and deereed by the court 
that the petition be and the same is hereby dismissed at. the cost of the 
petitioner. W. A. Devin, Judge Presiding. 

The petitioner, United States Fidelity and Guaranty Company, ex- 
cepted, assigned error to the judgment as signed, and appealed to the 
Supreme Court, 


Liobt. D. Cronly, Jr., for petitioner, appellant. 
Woodus Aellum for respondent, appellee, 


Crarksoyx, J. Petitioner, appellant, contends that it is agreed that 
appellant paid the amount of the deposit and took an assignment and 
subrogation reecipt. If the court decides that the deposit was money 
of the United States and was entitled to priority as such within the 
contemplation of section 3466, Rey. Stat. of U. S., the appellant will be 
subrogated to all priority rights of the United States. Appellee con- 
cedes this. 

The respondent, appellee, contends that having elected to file its as- 
signment and subrogation receipt without claiming a preference, peti- 
tioner is now estopped from secking a preference. 

The Ilome Savings Bank of Wilmington, N. C., was guardian of the 
minors concerned in this controversy, and gave bond in the U.S. Fidelity 
and Guaranty Company, as surety for the faithful performance of its 
trust. The bank intermingled the guardian money with its other money 
in its vaults. The bank is insolvent. It is settled in this jurisdiction 
that the U. S. Fidelity and Guaranty Company is liable on its bond, 
Bank v. Corporation Commission, 201 N. C., 381. 
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It is contended by petitioner, appellant, U. S. Fidelity and Guaranty 
Company, that the money the bank received, it knew was the proceeds 
of War Risk Insurance paid by the U. S. Veterans’ Bureau and that all 
funds involved in this suit were derived from payments made by the 
United States Veterans’ Bureau for and on behalf of said beneficiaries, 
under an insurance policy issued upon the life of Bennie Clay, a soldier 
in the United States Army, That the money on deposit in the Home 
Savings Bank of Wilmington, N. C., was put there by said Savings Bank 
us guardian was money of the United States and entitled to priority as 
such within the contemplation of section 3466 Revised Statutes of the 
United States (81 U. S. C. A., see. 191) and other U. S. Statutes. We 
cannot so hold. 

The matter was decided in the U. S. Supreme Court to the contrary, 
in a decision for the Court written by cir. Justice Buller, 13 March, 
1933. “Petitioner was a United States soldier in the World War and 
while in the service suffered permanent mental iucompetency. Ie be- 
‘ume entitled to reecive from the United States War Risk Lusurance 
wud disability compensation. 10 September, 1919, che county court of 

sreathitt County, Kentucky, appointed for him the guardian above 
named who qualified and has ever since acted as such. The United States 
paid to the guardian the installments due Ins ward. The guardian 
deposited them in the flargis Bank and Trust Company. It became in- 
solvent und 5 February, 1930, conformably to the laws of the State, all 
its assets were taken over by respondent acting as special deputy bank- 
ing commussioner aud hquidating agent. At that time the guardian had 
on deposit $6,070.80 derived from such payments. The assets of the 
bank were not sufficient to pay more than one-half the total owing to 
depositors. Claiming priority under R. 8., sec. 3466, the guardian de- 
mauded payment of his deposit in full. Respondent held that petitioner 
was only entitled to share ratably with other creditors and refused to 
pay. Petitioner brought this suit in the cireuit court of Breathitt County 
to enforce the asserted priority. That court gave him judgment as 
prayed. The court of appeals reversed on the ground that the bank was 
not indebted to the United States on account of the deposit by the 
guardian. 244 Ky., 68. The question has not been considered here and, 
decisions upon it in the state courts being in conflict, we granted a 
writ of certiorari. 287 U.S, ...... . Petitioner relies upon the clause of 
section 8466 declaring that whenever any person indebted to the United 
States is insolvent the debts due to the United States shall first be 
satisfied. He asserts that, under acts of Congress later to be considered, 
the War Risk Insurance and disability compensation paid to the guard- 
lan of an incompetent veteran remaius the money of the United States 
so long as it is subject to his control and suggests that the guardian is a 
mere instrumentality of the United States for the disbursement of such 
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money for the benefit of the veteran. And he maintained shat the deposit 
here involved is money of the United States and that the kank is indebted 
to it therefor, . . . The guardian, appointed by the county court, 
was by the laws of the state given the custody and control of the personal 
estate of his ward and was authorized to collect and recaive the money 
in question. Ky. Stat., see. 2030. And unquestionably payment to the 
guardian vested title in the ward and operated to discharge the obliga- 
tion of the United States in respect to such installments. . . . He 
was not an agent or instrumentality of the United States. (Citing au- 
thorities.) It results that the deposit in question does not belong to the 
United States and, as indebtedness to it is essential to priority, the 
guardian’s claim under that section is without merit.” Our statute 
C. §., 2169, is similar to the Kentucky statute above referred to. For 
the reasons given, the judgment below is 
Affirmed. 


rr = ee - 


W.L. BURNETT, Trapinc as BURNETT MOTOR COMPANY, v. TEXAS 
COMPANY. 


(Filed 29 March, 1935.) 


1. Contracts B e—Under terms of contract dealer could hold refining 
company liable only for defects in pumps at time of installation. 


Plaintiff! and defendant entered into a contract whereby plaintiff was 
to sell at retail gasoline bought from defendant at wholesale, and de- 
fendant was to furnish and install certain pumps and equipment neces- 
sury to such retail distribution, and plaintiff was to keep such equipment 
in repair. Plaintiff brought suit for loss occasioned by a defect in the 
pumps which caused them to deliver more gasoline thar was indicated 
on the dial thereof. Held, defendant would be liable only for such loss 
as was oceasioned by a defect in the pumps at the time of their installa- 
tion. it being plaintiffs duty under the contract to keep the equipment 
in repair. 


2. Indemnity A a—Refining company held indemnified against loss caused 
dealer by defects in pumps under the contract between the parties. 


Where a contract for the retail distribution of gasoline bought by the 
dealer from a refining company provides that the refining company should 
furnish certain pumps and equipment for such retail distribution, and 
stipulates that the dealer should exonerate the refining company and 
hold it harmless from all claims, suits and liabilities arising from the 
existence of such equipment: Held, by the terms of the agreement the 
dealer was barred from bringing action against the refining company for 
loss alleged to have been caused by a defect in the pumps which caused 
them to deliver more gasoline than was indicated on the dial thereon. 


CLARKSON, J., dissenting. 


CoNnNor, J., concurs in the dissent. 


vee | SPRING TERM, 1938. 461 


BURNETT v. TEXAS CoO. 


Civin acrion, before Small, J., at February Term, 1932, of CoLumses, 

The defendant owned a filling station near Chadbourn, and on or 
about 12 December, 1930, entered into a written agreement with the 
plaintiff by the terms of which the plaintiff was to operate the filling 
station. The written instrument stipulates: 

1. “The company leases to the dealer for installation and use 
three Wayne Motor Pumps; three 550 U. G. tanks; one metal day sign 
complete, one certified service sign, one gold motor oi] sidewalk sign; 
four M-15 lube oil units. Said equipment is leased at dealer's request 
to be used by him on said premises for storage and sale of petroleum 
products purchased solely from the company, but at all times is to re- 
main the property of the company.” 

2. “The dealer shall at his expense, keep said equipment in good order 
and repair and not encumber or remove said equipment, or do or permit 


anything to the prejudice of the company’s title; . . . cxonerate 
the company and hold it harmless from all claims, suits and habilities 
of every character whatsoever and howsoever arising from the existence, 


of such equipment.” 

3. “The dealer shall return said equipment to the company at the 
termination of this agreement in good condition,” 

It was further provided that “the expense of installing this equipment 
shall be made by the dealer. . . . The company acknowledges re- 
eeipt of one dollar from dealer for such expense. If actual installation 
costs exceed the amount above specified, the dealer shall pay the company 
the amount of such exeess promptly upon completion of the istallation. 
Tf amount above specified exceeds actual cost of installation, the com- 
pany shall promptly refund to dealer such excess.” 

The evidenee tended to show that the plaintiff began the operation 
of the filling station and on 11 May, 1981, brought this suit, alleging 
that the defendant had neghgently furnished the plaintiff Wayne Elec- 
tric Pumps for the sale of gasoline, but that such pumps were defective 
in that they did not correctly measure gasoline purchased by customers, 
and that as a result of such defect, plaintiff had suffered loss in the sum 
of $1,500. It was also alleged that the defendant had required the 
plaintiff to buy a certain uniform for the suin of $13.00. 

The defendant set up the written agreement as a bar to plaintiff’s 
right to recover and denied all neghgence alleged in the complaint. 

The plaintiff testified that the tanks were installed and had been used 
previously by another person, and that he was required to buy gasoline 
exclusively from the defendant and was to receive two cents per gallon. 
¥le further testified that “the measuring apparatus was out of repair 
and would give over and the dial would stick and not even turn, 2... 
I lost about one-third of the gasoline I sold.” 
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Another witness for plaintiff testified about the tanks and said: “They 


did not measure correctly. . . . The motor would not start part of 
the time. There was nothing broken about the pumps. . . . I was 


there when these pumps were installed by Mr. Foster. He did not Icave 
them all mght. I think it gave about one point over 5 gallons when it 
first started off. The pumps were installed about 2 weeks before Burnett 
Sort 

The plaintiff further testified that when he discovered that the 
equipment did not correctly measure gasoline that he made complaint to 
the defendant, and that it sent an agent to “fix the tank. . . . They 
measured all right while he was there, but he only worked on one tank, 
aud the other was not right. They would freeze up at might and would 
not work, and we would have to wait until a mechanic came the next 
morning and start them up. People came there to work on these tanks 
In response to my complaints around a dozen times and up until the new 
tanks were put 1n.” 

The following issues were submitted to the jury: 

1. “Did the defendant furnish to the plaintiff for use at the Chad- 
bourn Filling Station cleetrie pumps and gas tanks? 

2. “If so, did such pumps operate so as to deliver more gas to the 
customer than shown on the indicator thereon ? 

3. “If so, what damages, if any, is plaintiff entitled to recover on 
account thereof ¢ 

4. “Tn what sum, if any, is the defendant indebted to the plaintiff on 
account of money deposited for the suit of clothes, set out in the 
complaint ? 

5. “Did plaintiff execute the agreement, or contract, dated 12 De- 
cember, 1930, and marked Exhibit 2?’ 

By consent the court auswered the first issue “Yes,” the fourth issue 
“$13.12 with interest from 31 April, 1931,” and the jury answered the 
second issue “Yes,” the third issue “$400.00,” and the fifth issue “Yes.” 
The court being of the opimion that the answer to the fifth issue eon- 
stituted a bar to recovery, rendered judgment that the plaintiff recover 
the sum of $13.00 with interest and costs, from which judgement the 
plaintiff appealed. 


EB. Manley Toon, and Varser, Lawrence, McIntyre & Henry for plain- 
(ttf. 

Powell & Lewis for defendant. 

Brouven, J. The records of this Court and of courts generally, dis- 


close a variety of contracts between oil companies and the operators of 
filling stations. The written contract between the parties specified that 
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the defendant leased the equipment to the plaintiff “for installation and 
use.’ Although the contract further provided that the alleged lessec 
should keep the equipment in repair, nevertheless it was the duty of the 
defendant to furnish to the plaintiff equipment reasonably suitable for 
the purposes contemplated by the parties. The defendant was desirous 
of selling its products, if possible, and undertook to furnish equipment 
for hire to facilitate such sale. Consequently it knew that the installa- 
tion or furnishing of defective equipment would occasion loss to the 
operator or dealer, Manifestly, if defects developed after installation 
and furnishing, it was the duty of the plaintiff to make repairs, but 
there is no evidence in the record tending to show that the equipment 
so furnished was defective at the time it was placed in the custody of the 
plaintiff. See .indrews v. Oil Company, ante, 268, 12 A. L. R., 766, 
ef seg. 61 A. LL. R., 1333, ef seg., and Rushing v. Teras Co., 199 N. C., 
1. 158 Se Bed, 

Notwithstanding the Habihty imposed by law, the plaintiff signed an 
agreement coutracting to “exonerate the company and hold it harmless 
from all claims, suits and liabilities of every character whatsoever and 
howsoever arising from the existence of such equipment.” There is no 
allegation of fraud or mistake, or other available equity, and henee the 
contract which the parties have made, must be interpreted according to 
its terms. The language referred to is broad and comprehensive and 
clearly imports a release from claims arising from the existence of the 
equipment. Therefore, the principle of law declared in. Singleton v. 
R.R., 203 N. C., 462, is appheable and determinative. 

No error. 


Charkson. J., dissenting: I find no fault in this part of the opinion of 
the Court: “Although the contract further provides that the alleged 
lessee should keep the equipment in repair, nevertheless it was the duty 
of the defendant to furnish to the plaintiff equipment reasonably 
suitable for the purposes contemplated by the parties.’ Nor in the 
opinion of the Court that “there is evidence in the reeord tending to 
show that the equipment so furnished was defective at the time it was 
placed in the custody of the plaintiff.’ It was so found by the jury that 
heard the evidence, and the verdict should be upheld. 

That there is a ability, under the evidence and the finding of the 
jury, I am in agreement, but I cannot assent to the fatal conclusion of 
the court that the plaintiff is estopped by his contract with the defendant 
to claim damages arising from the equipment by reason of the defective 
condition at the time it was taken over by him, as the evidence tended 
to show and as the jury in its verdict found. It is true that the plain- 
tiff did sign an agreement to “exonerate the company and hold it harm- 
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less from all claims, suits and liabilities of every character whatsoever 
and howsoever arising from the existence of such equipment.” I think 
the context of the written contract clearly shows that this had reference 
to claims, suits and liabilities, which might arise from third parties and 
uot to the parties to the contract. 

The entire section of the contract reads as follows: “The dealer shall 
at his expense, keep said equipment in good order anc repair and not 
cncumber or remove said equipment, or do or permit anything to the 
prejudice of the company’s title; comply with all laws, ordinances and 
regulations, applicable to such equipment and the pren.ises on which it 
is Installed; exonerate the company and hold it harmless from all claims, 
suits and liabilities of every character whatsoever aud howsoever arising 
from the existence of such equipment.” 

While there is no allegation of fraud or mistake, or other available 
cquity, as the court’s opinion states, it is not necessary to resort to an 
equitable remedy. In my opinion a plain construction of the above sec- 
tion of the contract shows that it referred to what took place after the 
equipment was taken over, with reference to third parties, and did not 
refer to the parties to the contract. 

If it be granted that the contract is susceptible of the interpretation 
placed upon it by the court, 1t cannot be denied that it is also susceptible 
of the interpretation herein stated that it referred only to third parties 
and not to the parties to the contract. And if the latter proposition be 
granted, then the conclusion of the court should not prevail, for the 
contract was written by the defendant, all that the plaintiff had to do 
was to “sign on the dotted line.” There is no evidence that he did more 
than that. All of the evidence is to the effect that all he had to do to 
the contract was to sign it. It 1s elementary learning that in an am- 
biguous contract the courts will construe the words most strongly against 
the party who wrote and used them. Clark on Contracts (4th ed.), see. 
223, p. 562; Woods v. Postal Telegraph-Cable Co., 205 Ala., 286, S7 So. 
681, 27 A. L. R., 8384; 6. R. C. L., 854. 

As was said in Gillet v. Bank of America, 55 N. E., 292, 160 N. Y.., 
549 (head note), “Where there 1s any uncertainty as to the meaning of 
the agreement, the language is to be construed against the party who 
proposes it rather than against the party who is invited to accept it.” 
The reason for this is succinctly stated in Clark on Contracts (4th ed.), 
at pp. 562-8, as follows: “The principle on which this rule is based has 
been said to be that a man is responsible for ambiguities in his own ex- 
pressions and has no right to induce another to contract with him on 
the supposition that his words mean one thing, while he hopes the court 
will adopt a construction by which they would mean ano*her thing more 
to his advantage.” 
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This principle is not at variance with the holding of the court in the 
recent case of -Ladrews vr. Oil Co., ante, 268, that an agreement ought to 
receive that construction which will best effectuate the intention of the 
parties to be collected from the whole of the agreement, but is in accord 
with what was held in that decision. 

In my opinion, there was error in the court below dechning to render 
judgment in accordance with the verdict of the jury. 


Connor, J., concurring in dissent. 


3 


IN THE MATTER OF R. H. WRIGHT ENTPATE. VT. 1D. WRIGHT ann R. H. 
WRIGHT. Jr.. Exectrors, and M. W. BALL, ADMINISTRATOR, C. T. A,, 
AND R. H. WRIGHT, Jr.. axp T. D. WRIGHT, FEXEcuTors or Tir LAst 
WILL AND TESTAMENT OF R. H. WRIGHT, DECEASED. y. M. W. BALI. AND 
OTHER Hkirs at LAW AND NEXT OF KIN oF R. H. WRIGHT. 


(Filed 5 April, 1958. 


Executors and Administrators E e—‘Family agreement” relating to ‘re- 
mainder of estate” held to apply to both real and personal estate. 
Under the facts and circumstances of this case it is held that an agree- 
ment entered into by the heirs at law of the testator providing for the 
distribution ‘‘of the remainder of the estate’ of the testator, applied to 
both the real and personal estate, and under its terms the respondents 
were entitled to the proportion designated in the agreement of the rents 
and profits from the testator’s lands as against the life tenant under the 
will, 


Apvprrax by respondents, the “Ball Group,” from Smal/, J., at March 
Term, 1933, of Duruam. Reversed. 

The findings of facts and judgment of the court below are as follows: 

“This cause coming on to be heard before Honorable Walter L. Small, 
judge presiding and holding the courts of the Tenth Judicial District, 
and being heard at Durham, in said district, on 2 March, 1933, upon the 
pleadings and the evidence offered by the parties, a jury trial having 
been waived, the court finds the following facts: 

1. That R. H. Wright died on 4 March, 1929, leaving a last will and 
testament which was admitted to probate in common form in Durham 
County, a copy of said will being attached to the petition of the Dur- 
ham Loan and Trust Company, receiver, in this cause and made a part 
of these findings of fact. 

2. That a caveat to the will of R. H. Wright was filed in the Superior 
Court of Durham County, and on 19 November, 1929, a judgment was 
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entered in said eause by Honorable E. If. Cranmer, judge presiding, a 
copy of said judgment being attached to the petition of the reeeiver 
filed im this cause, and it is hereby made a part of these findings of 
TiCt, 

3. That prior to the rendition of said Judgment pessing upon the 
ealidiey of said will, and construing the same, all the heirs at law ard 
next of kin of the said R. H. Wright, deecased, enterec. into an agree- 
iment referred to as the family agreement,’ dated 5 N ovember, 1929, 
for the purpose of determining the method of udministration of the 
estate and its ultimate division amoug the parties to said agreement. 
A copy of said agreement is also attached to the petition of the receiver 
In this cause and is hereby made a part of these findings of fact. 

4. That after the exeention of said agreement, the exccutors wamed in 
the will of R. H. Wright, Sr., were removed and the First National 
Bank of Durham, North Carola, was appointed reeeiver of said 
estate. That on IS January, 1932, the said First National Bank of 
Durham suspended business and on 29 January, 1932, the Durham 
Loan and Trust Company was appointed receiver of said estate, and is 
now acting as such, 

That several months after the execution of the ‘famuly agreement,’ 
the question arose between the representatives ot Mrs. Lucy W. Ball, 
owning a one-third interest in the estate, and the representatives of 
Miss Mary kk. Wright, the Ife tenant in two-thirds, and the children 
of ‘T. D. Wright, the owner of the remainder of the two-thirds interest, 
as to the distribution of certain ieome derived froin the property of 
the estate in the interval between 4 March, 1929, and the date of the 
‘family agreciment, 5 November, 1929. That without prejudive to the 
rights of either group, this income, about which the cottroversy arose, 
to wit: $21,620.95, was distributed, one-third to the Ball greup and 
two-thirds to the W night group, it being agreed that the question as to 
how said income should be distributed was to be finally passed upon by 
the Superior Court of Durham County. 

That Miss Mary E. Wright, the life tenant, died on 16 June, 19382, 
leaving a last will and testament which has been duly adinitted to pro- 
bate in Durham County, in whieh will T. D. Wright and R. H. Wright 
are named as executors, and each of them have qualified and are now 
aeting as such, 

That the executors of the last will and testament of R. HH. Wright 
opened an account upon their books as such executors entitled ‘R. H. 
Wright aud T. D. Wright, agents of Mary E. Wright,” and on said 
account they credited all income collected from the real estate of the 
R. TL. Wright estate between the dates 4 March, 1929, and 5 November, 
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1929, and on the latter date, the total amouut of said income was 
21,620.95. That no part of said amount came from any source except 
the real estate which, by the last will and testament of R. H. Wright, 
was devised to Miss Mary E. Wright for her life. 

That during said period the executors likewise kept a separate accouut 
on their books of the income trom personal property, but the money 
reeeived by them from both sources was deposited in one bank aecount. 
The item of $2,402.25 referred to in subsection (d), section 2, of the 
family agreement was paid by the executors out of the commingled 
inconie bank account and was set up on the books of the executors as an 
advancement to her. 

8. That upon the appointment of the First National Bank of Durham, 
N.C., as receiver of the estate of R. H. Wright, it was duly notified of 
the claim of Miss Mary E. Wright to the entire amount of £21,620.95, 
and thereafter, upon the appointment of the Durham Loan and Trust 
Company, as receiver of said estate, it was Lkewise notified of such 
claim. That the estate of R. H. Wright was at the time of lis death and 
still is amply solvent. 

9. That the Ball group contend that under the terms of the ‘fanuly 
agreement’? the said sum of 21,620.95 was distributable two-thirds to 
Miss Mary E. Wright, or her executors, and one-third to the Ball group. 
The executors of Miss Mary E. Wright contend that all of said income 
should have been paid to Miss Mary E. Wight during her life tine, 
aud after her death that the samme 1s payable to said executors. 

Upon the foregoing findings of fact the court being of the opinion 
that under the last will and testament of R. H. Wright, deceased, Miss 
Mary E. Wright was owner of a hfe estate in all of the real estate of 
the said R. H. Wright, deceased, aud as such, was entitled to all of the 
income therefrom, and that no provision was made in the ‘family agrec- 
ment’ which required her to surrender any part of said income. 

It is now, therefore, ordered, adjudged and decreed that the executors 
of the last will and testament of Miss Mary E. Wright, have and recover 
of the receiver the sum of $21,620.95, with interest thereon from 5 
November, 1929, uutil paid; and that the receiver of the estate of R. H. 
Wright pay the cost of this proceeding, to be taxed by the clerk. The 
payment of this judgment aid costs shall be accounted for by the 
executors as a proper expense of the administration of said estate.” 

To the judgment as signed, the respondents, appellants, excepted, as- 
signed error and appealed to the Supreme Court. 


B. M. Wathins and McLendon & Hedrick for appellees. 
drawley & Gantt for respondents, appellants, 
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Crarkson, J. The question involved: Does the “family agreement” 
set forth in the record require that the rent collected from real estate, 
between the death of the testator and the date of said agreement, be 
distributed in accordance with the terms of said agreement, or did such 
rents remain the property of the life tenant Miss Mary E. Wright, under 
the will ef R. H. Wright, Sr.¢ We think it should be distributed in 
accordance with the terms of the “family agreement.” 

R. H. Wright, Sr., died on 4 March, 1929, leaving a last will and 
testament, containing the following provision: “Item I, I give, devise, 
and bequeath unto my sister, Mary E. Wright, for her natural life, all 
of my property of every kind and character.” The other provisions of 
the will are not necessary to be stated. caveat to said will was filed, 
and a “family agreement” entered into in reference to the property of 
R. H. Wright, Sr. From 4 March, 1929, the date of R. H. Wright, 
Sentor’s death, until the “family agreement,” on 56 November, 1929, the 
income from the real estate left to Mary E. Wright for life under the 
will, amounted to $21,620.95. If there had been no “family agreement” 
under the will this income would have gone to Mary E. Wright. 

The controversy is thus stated in the findings of fact (9): “That the 
Ball group contend that under the terms of the ‘family agreement’ the 
said sum of $21,620.95 was distributable two-thirds tc Miss Mary E. 
Wright, or her executors, and one-third to the Ball group, The executors 
of Miss Marv E. Wright coutend that all of said income should haye 
been paid to Miss Mary E, Wright during her life time, and after her 
death that the same is payable to said executors,” 

The “family agreement” was entered into on 5 November, 1929, by 
Mary E. Wright and the Ball group and others. The “‘fainily agree- 
ment” seems to have been carefully drawn and goes into minute detail, 
the sections which we think material for a decision of this controversy 
are: “2, Subject to the above provisions for Miss Mary E. Wright, fhe 
remainder of the eslate of R. H. Wright shall be divided into three equal 
parts, one-third of which shall be delivered, conveyed or paid to J/rs, 
Lucy W. Ball, oy her legal representatives, in fee simple, and fio-thirds 
to the First National Bank of Durham, N. C., trustee, in trust for the 
use of Jiss Mary EB. Wroght, for the term of her natural life, ete. 
. (d) The sum of $2,402.25 heretofore paid to Miss Mary E. 
Wright shall be charged by the executors in their full settlement as dis- 
bursed for a debt and she shall not be required to account for the same.” 

What does the language mean “the remainder of the estate of R. H. 
Wright?” In Black’s Law Dictionary (2d ed.), p. 439, is the following: 
“Estate. 1. The interest which any oue has in lands, or in any other 
subject of property,” ete., citing numerous authorities. .\t p. 440: 2. In 
another sense, the term denotes the property (real or personal) in which 
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one has a right or interest; the subject-matter of ownership; the corpus 
of property. Thus, we speak of a ‘valuable estate,’ ‘all my estate, 
‘separate estate,’ ‘trust estate,’ etc. This, also, is its meaning in the classi- 
fication of property into ‘real estate’ and ‘personal estate.’ ” 

In Hunter v. Husted, 45 N. C., at p. 142, Nash, C. J., for the Court, 
said: “The word estate means ordinarily the whole of the property 
owned by any one, the realty as well as the personalty.” 

Then again, the detail of the $2,402.25 is set forth. This sum had been 
paid Mary E. Wright. It was specially provided in the “family agree- 
ment” that she should not be required to account for same. If the entire 
*21,620.95 income from the real estate was to go to Mary E. Wright, 
why was it not mentioned in the “family agreement”—exrpressio units 
est exclusio alterius? On the contrary it was specially set forth that the 
remainder of the estate of R. H. Wright, Sr., two-thirds to be dis- 
tributed to the so-called “Wright group” aud one-third to the “Ball 
group.” Construing the “family agreement” as a whole, we think it was 
the intention of all parties to make a final settlement of the coutroversy 
and the language used so indicates. For the reasons given the judgment 
of the court below is 

Reversed, 


MRS. LOLA BAIRD v. MW. BALL, TRUSTEE, AND ML. W. BALE, INDIVIDUALLY, 
MRs. PATTIE B. RIDDICK, MRS. LUCY B. SPENCER, JAMES ‘TP. 
SPENCIER, MRS. NELL C. SPENCER, T. F. THACKER, MRS. LUCY 8. 
THACKER, LAWRENCE W. SPENCER, MRS. DOROTHY I. SPENCER, 
MISS SUE 8. SPENCER and MRS. M. W. BALE. 


(Filed 5 April, 19383. 
1. Contracts F b— 

In an action to recover damages for the breach of an executory con- 
tract the plaintiff can recover substantial damages only when he, at the 
time of defendant's breach, is ready, able and willing to perform the 
obligations therein imposed upon him, otherwise he may recover only 
nominal damages. 


2, Trial G c—Where verdict is inconsistent court may direct fury to 
reconsider and return proper verdict. 
3efore a verdict is complete it must be accepted by the court, and 
where the verdict is inconsistent or conflicting the court may give addi- 
tional instructions and direct the jury to again retire and bring in a 
proper verdict, and the court’s action in so doing will not be held for 
error where such additional instructions do not contain any expression 
as to how the issues should be answered, but only explain the incon- 
sistency and direct its correction. 
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APPEAL by plaintiff from Barnhill, J., and a jury, at December Term, 
1932, of Durnam. No error. 

The following judgment of the court below setting forth the issues, 
will indicate the controversy: 

“This cause coming on to be heard before his Honor, M. V. Barnhill, 
judge presiding, and a jury (and the court having nonsuited the plain- 
tiff as to all defendants except M. W. Ball), and the following issues 
having been submitted to the jury, to wit: 

(1) Was the paper-writing set out and described in the complaint and 
offered in the evidence as plaintifi’s Exhibit No. 1, exeeuted and de- 
livered by the defendant M. W. Ball to J. B. Mason, Jr.? 

(2) If so, was the execution and delivery thereof procured by the 
fraudulent substitution by J. B. Mason, Jr., of said paper-writing for 
another and different paper-writing, as alleged in the answer ? 

(3) Was said coutraet delivered to J. B. Mason, Jr., on condition 
that same was not to be used unless a sale of the Duke Land and Im- 
provement Company Land was hkewise sold under the other contract de- 
livered at the sanie time ¢ 

(4) Did J. B. Mason, Jr., agree to pay $10,000 cash the next day 
asa part of the purchase price, as alleged ? 

(5) If so, did J. B. Mason, Jy., breach said condition? 

(6) Ls the plaintiff the owner of said contract for value and without 
notice of any defect therein ¢ 

(7) Is the plaintiff the real party in interest in this cause / 

(S$) Has defendaut breached said contract, as alleged } 

(9) If so, was plaintiff, at the time of said breach, ready, able aud 
willing to comply with the terms thereof / 

(10) What damages, if any, 1s plaintiff entitled to recover ? 

And the jury having answered the first issue ‘Yes,’ the second issue 
‘No,’ the third issue ‘No,’ the fourth issue ‘No,’ the fifth issue ‘No,’ the 
sixth issue ‘Yes,’ the seventh issue ‘Yes’ the eighth issue ‘Yes’ the ninth 
issue ‘No,’ the tenth issue ‘Damages «mounting to $1.00 in favor of 
Mrs. Lola Baird.’ 

It is therefore ordered, adjudged and decreed that the plaintiff have 
and recover of the defendant, M. W. Ball, the sum of one dollar ($1.00). 
It is further ordered, adjudged and decreed that the defendaut, M. W. 
Ball, pay the costs of this action, to be taxed by the clerk of the court. 

The said contract sued upon herein is hereby and herewith declared 
null and void and of no effect upon paying the judgment of one dollar 
($1.00), and the costs of this action. It is further ordered that this 
judgment be recorded in the office of the register of deeds of Durham 
County. M. V. Barnuyizy, Judge Presiding.” 
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The plaintiff in the court below made a motion to set aside the verdict 
on the 9th and 10th issues. The motion was denied. The court below 
signed judgment in accordance with the verdict. Plaintiff excepted, 
assigned error and appealed to the Supreme Court. The matcrial matter 
in controversy will be set forth in the opinion. 


Ws. Lockhart and McLendon & Hedrick for plaintiff. 
Brawley & Gantl, Abernathy & Abernathy, V. S. Bryant and Robt, 
Voseley for MW. W. Ball and other defendants. 


Crarkson, J. We think the only material exception and assignment 
of error on the part of plaintiff: Did the trial court commit error in re- 
submitting the 9th and 10th issues to the jury? We think not. 

The following is in the record, which sets forth the real battle in this 
controversy : “After the jury had retired and had been out for some time 
it came jito court aud tendered its verdict to the court. .After examining 
the same the court made the following statement to the jury: (g) ‘Gen- 
tlemen of the jury, I notice that there is a conflict between your answers 
to the ninth and tenth issues. [ instructed vou that if plaintiff was 
ready, able and willing to comply with the contract, then she would 
be entitled to substantial damages, if you come to that issue, and that 
if she was not ready, able and willing to do so, she was entitled to only 
nominal damages. .\nd you have answered the ninth issue ‘Yes’ and the 
tenth issue *81.00,. awarding only nominal damages. I will let you 
retire and reconcile your verdict before accepting same.’ (h). The jury 
retired and in a short while returned and submitted its verdict, having 
changed its answer to the ninth issue from ‘Yes’ to ‘No.’ The court ac- 
cepted the verdiet and directed that it be recorded. After the coming in 
of the verdict the plaintiff moved to set aside the verdict upon the 
ninth and tenth issues, and excepts to the resubmission of the issues 
to the jury. The latter exception was entered after the jury finally 
returned and its verdict was accepted by the court. The plaintiff like- 
wise excepts to the refusal of the court to set uside the verdict upon 
the ninth and tenth issues. To the action of the court in instructing the 
jury as above quoted between the letters (g) and (h) and to the resub- 
mission of the issues to the jury, the plaintiff excepts.” We do not think 
the exceptions and assignments of error made can be sustained. 

The following prine¢iple is laid down as the law of this jurisdiction 
in regard to correction of verdicts, in McIntosh N. C. Practice and 
Procedure, part of section 608, p. 665-6: “A verdict returned to the 
court by a jury must be accepted for record before it is complete, and 
it is the duty of the judge to look after the form and substance, to 
prevent a doubtful or insufficient finding. For that purpose the judge 
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may, at any time while the jury are before him or weder his control, 
have them amend their verdict in form, so as to meet the requirements 
of law. If they have failed to find a material issue, or if the findings are 
indefinite or inconsistent, he may direct them to retire and bring in a 
proper verdict; but he cannot tell them what their verdict shall be. The 
judge may direct the jury to make such correction at the time the verdict 
is returned, or after they have separated, but are still in court, or when 
there has been no opportunity for outside influence to affect their 
verdict,” ete, S. v. Godwin, 188 N. C., 582; Allen v. Yarborough, 201 
N,C., 568; Wilson v, Fertilizer Co., 208 N. C., 359; Crane v. Carswell, 
208 N.C., 555; Tucker v. Bank, ante, 120. 

Under the facts and circumstances of this case, we think the court 
below had diseretion to have the jury retire and consider the ninth and 
tenth issues, and render a verdict consisteut with the charge and the 
issues submitted. The statement of the court below “L will let vou retire 
and reconcile your verdict before accepting same,” was no indication 
as to what the jury’s verdict should be. It was not prejudicial. The jury 
was left to decide either way without any intimation from the court 
how to decide. They decided against the plaintiff on material issues. 
They are the triers of fact. 

The plaintiff’s exceptions and assignments of error as to the court 
below sustaining the defendants’ motion for judgment as of nonsuit, 
C.S., 567, as to all of the defendants except M. W. Ball, cannot be sus- 
tained. Without going into the matter in detail, we think the court below 
properly sustained the judgment as of nonsuit as to the other defendants 
except M. W. Ball. We see no error in the numerous exceptions and 
assignments of error made by plaintiff as to the other aspects of the case. 
In law we find 

No error. 


IN RE THE MERCHANTS BANK OF DURHAM, NORTH CAROLINA. 


(MATTER RELATING TO THE APPLICATION OF A DEPOSIT OF ROYCROFT'’S WARE- 
HOUSE AND II, T, ROYCROFT WHICIL WAS IN THE MERCHANTS BANK OF DUR- 
HAM, N. ¢., WHEN THE SAME CLOSED ON 4 JANUARY, 1982. AND WAS TAKEN 
OVER BY GURNEY P, HOOD, NORTE CAROLINA COMMISSIONER OF BANKS.) 


(Filed 5 April, 1988.) 


1. Banks and Banking H e— 


A depositor in a bank later becoming insolvent may direct the receiver 
to apply his deposit to certain of his notes to relieve the endorsers thereon 
of liability, rather than to his note secured by collateral, 
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2. Judgments L b—Order directing receiver to apply deposit to certain 
notes held not to bar subsequent action to compel such application. 
Where in an action against the receiver of a bank the main question 
decided is that the plaintiff individually owned a deposit in the bank. 
and an order is entered to that effeet and directing the receiver to apply 
the depesit to certain notes of the depositor, upon the receiver's refusal 
to apply the deposit as directed, the order in the action will not bar the 
depesiter from bringing a subsequent acticn to compel the application 

ot the deposit to the notes as directed. 


ApeEAL by respondent Gurney DP. ood, North Carolina Commissioner 
of Barks, ex vel. The Merchants Bank of Durham, \. C., from Barnhill, 
J..at Chambers, at Fall Term, 1932, of Durnan. Affirmed. 

The order of Judge Barulill, is as follows: “This cause coming on 
to be heard befere the undersigned judge presiding in the Tenth Judicial 
District, upon the petition of HH. TL Rovcroft filed herein, and answer 
filed by the liquidating agent of the Merchants Bauk of Durham, N. C., 
and ait appearmg to the court that at the time of the closing of said bank 
HD. Reveroft, who was trading and doing business under the style and 
firnt name of ‘Roveroft Warehouse,’ had on deposit in said bank ap- 
proximatcly $2,300, and that subsequent to the closing of said bank an 
order was made by the judge then presiding in the ‘Penth Judieal Dis- 
trict, directing that the money on deposit to the credit of ‘Rovcreft 
Warchouse’ be apphed in payment of notes of JL. TV. Roveroft held by 
the Merchants Bank of Durham, N. C.; and it appearing to the court 
that prior to the signing of said order, the petitioner had requested 
PD. F. Siler, iguidating agent of ssid bank, to apply the amount on 
deposit to the said ‘Roycroft Warehouse’ as a credit on the two notes 
which the petitioner had in said The Merchants Bank of Durham, N.C. 
in the sum of 81,100, one of which said notes was signed by W. UA. 
Hinton, and the other of said notes signed by KX. O. Veasey; and it 
further appearing to the court that said liquidating agent refused to 
eredit the deposit on said notes of $1,100 as requested, but credited said 
deposit on a note of $15,000 which the said H. T. Roveroft had in said 
bank. which was secured by a deed of trust on the home of the said 
Il. T. Reveroft and a farm in Granville County. [t is now, therefore, 
ordered, adjudged and deereed, that the present liquidating agent of the 
said bank be and he is hereby authorized and directed to reverse the 
eredit so made on said note of $15,000, and that the amount on deposit 
to the credit of ‘Roveroft Warehouse’ at the date of the elosing of said 
hunk be first eredited on the note of TL. T. Royeroft for $1,100 signed 
by W..A. Hinton, and the note of H. T. Royeroft for $1,100 sgued by 
Kk. O. Veasey, and that after so erediting the said notes, thar if any 
balance remains to the eredit of the said ‘Roveroft Warchouse, that said 
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ainount be eredited to the note of $15,000 hereinbefore referred to. It is 
further ordered that the costs of this petition be paid by the liquidating 
agent.” 

The respondent excepted and assi ee error to the Judgment as signed 
and appealed to the Supreme Cow 


Brawley & Gantt far respondent, appellant 
ridler, Reade Fuller far petioner, appeltee, 


Crarksox, J. The petitioner H. T. Royeroft had on deposit in the 
Merehants Bank of Durham, N. C., when it closed its doors and was 
taken over by the hquidating agent of the Comiussioner of Banks, the 
sun of $2,186.64. Lt was in the name of Roycroff Warehouse, The 
evidence, undisputed, is that the deposit belonged to TT. T. Rovereft in- 
dividually. Royeroft also owed notes to the bank as follows: (1) 81,100 
endersed by Wy. A. JLinton, (2) 81,100 endorsed by K. O. Veasey, The 
endorsers had uo security. (8) Note for $15,000 which is secured by a 
deed of trust on Royeroft’s home in the eity of Durhan, N.C. and a 
farm of 179 acres in Granville County, N. C.. which Roveroft in his 
afidavit stated “in the opinion of your petitioner sald note is adequately 
secured.” 

To reheve his endorsers on the two notes of 81,1700 each, Roveroft re- 
quested und directed that the $2,136.64 on deposit in the inselyveut bank 
be applied on these two notes, whieh was refused by respotident appel- 
lant. The court below found the facets and we think there was sufficient 
competent evidence to sustan the findings and directed the 82,156.64 
to be credited, as requested and directed by Roveroft. We do not think 
the exception and assignment of crror made by respordent, appellant, 
Commissioner of Banks, ean be sustained, 

The question involved, as set forth by respondent, ai Is tts 
follows: “Whether or not a person CH. T. Rovcroft, petitioner herein) 
has the right to have his deposit in an insolveut bauk applied on a uote 
or notes as he directs; said uotes being owned and hell by the bank.” 
We think so. 

Inu Dameron. rv. Carpenter, 190 NX. C., at p. 598, citing many author- 
ities, the law is dius stated: “.\ set-off is in the nature of a payment or 
eredit when the debts are mutual. .  .  . Set-of exists in mutual 
debts, independent of the statute of set-off. Its flexible charaeter ix used 
In cqluty to prevent injustice.” 

In Coburn v. Carstarphen, 194 N.C., at p. 370, speaking to the sub- 
ject, we find: “In Daris «. Mfg. Co., 114 N. C., 3821, 1t was held that an 
endorser on a note held by an insolvent bank agairst an insolvent 
principal, upon which the receiver had brought suit is entitled to avail 
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himself of his claim against the bank, upon a certificate of deposit issued 
by the bank, and held by him at the date of the bank’s insolvency. In 
Trust Co. v. Spencer, 198 N. C., 745, it was held by this Court that a 
bank, notwithstanding that it had taken a note signed by the directors of 
a corporation which had become insolvent, in payment of the corpora- 
tion’s note to it, retaining, however, the corporation’s note as collateral 
security for the note of the directors, had a right to apply a deposit to 
the eredit of the insolvent corporation as a payment on the indebtedness 
for which the bank held the directors’ note.” 

In the Coburn case, supra, it was held: “While ordinarily the right 
of equitable set-off does not exist where there is a waut of mutuality or 
the one elaiming it has no right of action against the other in his own 
name, this principle is not applicable to county funds officially deposited 
ina bank since in a veceiver’s hands, and for which the depositor officially 
remains liable to the county, and he may offset his personal habilityv 
to the bank with the amount he may receive as a depositor of the county 
funds.” See Buras v. Trust Co., 200 N. C., 260. 

This very matter has been decided by the Supreme Court of Arkansus, 
Hughes «. Garrett, 234 8. W., p. 265: It is there held: “When a bank 
failed, and had made no appropriation of a general deposit to the pav- 
ment of notes of the depositor due to the bank, the depositor may direct 
the receiver to apply the deposit on a note chosen by the depositor, and 
the remainder on other notes. Upon a bank becoming insolvent, a de- 
positor indebted to the bank may set off the amount of his deposit 
in an action by the reeciver or assignee to recover the indebtedness due 
the bank.” 

We think the order of the former judge was primarily to settle the 
facet that “H. LP. Roveroft” was the owner of the deposit im the name 
of “Roveroft Warehouse.” The liquidating agent did not do what the 
order stated and the court below on the evidence was fully justified in 
finding: “It appearing to the court that prior to the signing of said 
order, the petitioner had requested D. F. Siler, liquidating agent of said 
bank, to apply the amount on deposit to the said ‘Rovcroft Warehouse’ 
us aeredit on the two notes which the petitioner had in said The Mer- 
ehants Bank of Durham, N. C., in the sum of $1,100, one of which said 
notes was signed by W. .\. Hinton and the other of said notes signed 
by Kk. O. Veasey,” ete. 

We cau sce no estoppel in the order of the former judge, as argued 
hy counsel for respondent. In facet, the question in respondent's brief 
does not raise this point, as will be seen from the question involved as set 
forth in respondent's brief which we quote above, For the reasons given, 
the judgmeut of the court below is 


Affirmed. 
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L. J. CHESTNUT vy. ALBERT SUTTON. 
(Filed 5 April, 1933.) 

1. Husband and Wife F c—Where husband assails wife's character in 
action for criminal conversation, the wife may testify to refute 
charges. 

In an action for criminal conversation wherein the husband has testified 
to immoral relations between his wife and the defendant, the wife is a 
competent witness for the defendant for the purpose ‘of refuting the 
charges made against her character. C. &8., 1801. 

2. Appeal and Error J d— 

Where the answers which the witness would have made if allowed to 
testify are not in the reeord an exception to the exelusion of such testi- 
mony will not be considered on appeal. 


APPEAL by defendant from Cranmer, J., at September Term, 1932, of 
Sampson, New trial. 

This is au action to recover damages, both actual and punitive, for the 
ahenation by the defendant of the affections of plaintifi’s wife, and for 
luis criminal conversation with her. 

The issues submitted to the jury were answered as follows: 

“1. Did the defendant, Albert Sutton, alienate the affections of plain- 
titt’s wife, as alleged in the complaint? Auswer: Yes, 

2, Did the defendant, Albert Sutton, have immoral relations with 
plaintif’s wife, as alleged in the complaint? Answer: Yes. 

3. What amount of actual damages, if any, is the placutiff entitled to 
recover? Answer: £1,500. 

4. What amount of punitive damages, 1f any, 1s the plaintiff entitled 
to recover ¢ Answer: $500.” 

From judgment that plaintiff reeover of the defendant the sum of 
82,000, with interest from the date of the judgment, and the costs of 
the action, the defendant appealed to the Supreme Court. 


J.D. Johnson, Jr., for plaintiff, 
Butler & Buller and R, D. Johanson for defendant. 


Connor, J. The plaintiff and his wife were married in Sampson 
County, North Carolina, on or about 9 May, 1928. Thev hved together 
as husband and wife until about 22 April, 1981, when they separated. 
They have sinee hved separate and apart from each other. A child was 
born of their marriage sometime during the month of January, 1929, 
This child is now im the care and custody of the plaintiff, 

Evidence offered by the plamtiff tended to show that on 22 April, 
1931, the defendant, who was the landlord of the plaintiff, had sexual 
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intercourse with plaintiff’s wife, and that plaintiff immediately separated 
himself from his wife. Plaintiff testified that he had not lived with or 
had access to his wife since the date of their separation. His wife gave 
birth to a child on 12 February, 1932. Plaintiff testified that he was not 
the father of this child. There was evidence tending to show that the 
defendant was the father of the child born to plaintiff’s wife, after her 
separation from him. 

Annie Ruth Chestnut, wife of the plaintiff, was sworn and examined 
as a witness for the defendant. On her direct examination, she was asked 
the following questions: 

“Q@. Has your husband been to see you or spent the night with you 
since your separation ¢” 

Plaintiff’s objection to this question was sustained, and defendant 
excepted. 

The record shows that if she had been allowed to answer the ques- 
tion, the witness would have replied: 

“He has been to see me several times. I don’t know exactly how many 
times, about twice a week up until this suit was started; up until about 
a month before the baby was born, 12 February, 1932.” 

“Q. Did he stay in the saine room with you and spend the night with 


you?” 
Plaintiff's objection to this question was sustained and defendant 
excepted. 


The record shows that if she had been allowed to answer this question, 
the witness would have rephed, “Yes, sir.” 

“Q. Your husband has testified that you had a child in February 
of this year, and has further testified that he has not seen or spoken to 
vou for nine months preceding the birth of this child. Who is the 
father of that child?” 

Plaintiff’s objection to this question was sustained and defendant 
excepted, 

The record shows that if she had been allowed to answer the question, 
the witness would have rephed: “Lonnie Chestnut, my husband.” 

“Q. Is the defendant, Albert Sutton, the father of your child?’ 

Plaintiff's objection to this question was sustained and defendant 
excepted. 

The record shows that if she had been allowed to answer this question, 
the witness would have rephed, “No.” 

“Q. The witnesses, Earl Lewis, William Hall and Wilham Thornton 
have testified that they saw you in the filling station in a compromising 
position with the defendant, Albert Sutton. State whether or not those 
statements are true.” 

Plaintiff’s objection to this question was sustained and defendant 
excepted. 
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The record shows that if she had been allowed to answer this question, 
the witness would have rephed: “No.” 

Defendant’s assignments of error based on the foregoing exceptions 
must be sustained. 

The allegations of the complaint in this action which constitute the 
causes of action on which the plaintiff seeks to recover of the defendant 
damages for the alienation of his wife’s affections, and for his criminal 
conversation with her, involve charges against the wife of the plaintiff, 
which assail her character. Evidence offered by the plaiatiff at the trial, 
tended to sustain these charges, Plaintiff’s wife, was, therefore, under 
the express provisions of the statute (C. S., 1801), competent as a wit- 
ness to testify in refutation of these charges, although the charges are 
founded upon her alleged adultery with the defendant, and although her 
testimony would be evidence against her husband. 

Nothing in the statute, which provides that on the trial of an action 
the husband or wife of a party thereto shall, except as stated therein, 
be competent and compellable to give evidence as any other witness, 
renders the husband or wife competent to give evidence for or against 
the other in an action for criminal conversation, “except that in actions 
for criminal conversation brought by the husband in which the character 
of the wife is assailed, she shall be a competent witness to testify in 
refutation of such charges.” 

At the time of her inarriage to the plaintiff, his wize was about 16 
vears of age, She was in the custody of the superintendent of public 
welfare of Sampson County, under charges made by her prother affecting 
her moral character, Negotiations were being conducted by the superin- 
tendeut of public welfare for her admission into a reformatory main- 
tained by the State for delinquent girls. There was evidence tending to 
show that she was married to the plaintiff to avoid confinement in the 
reformatory. 

Whether or not it was competent for defendant to show by the testi- 
mony of plaintiff’s wife that she had no affection for the plaintiff at 
the time of her marriage to him or thereafter, in mitigation of damages, 
is not presented on this appeal. It does not appear from the record what 
her answers would have been to the questions addressed to her by defend- 
ants counsel, with respect to her affection for the plaintiff at the time 
of her marriage to him, or while she lived with him as his wife. 

For error in excluding answers to questions addressed to plaintiff’s 
wife as a witness for the defendant, for the purpose of refuting the 
charges made against her, which assail her character, “here must be a 

New trial. 
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IK, MchlL. WILSON ET AL, v. O. O. ALLSBROOK, TRUSTEE, ET AL, 
{Filed 5 April, 1988. 
Reference C a—Trial court may re-refer cause after Supreme Court has 


remanded appeal with direction that order of confirmation be vacated. 


Where the Supreme Court has remanded a cause with direction that 
the order of the trial court in confirming the report of the referee be 
yacated and that further proceedings be had according to law, the trial 
judge has the power, the original reference having been by consent. to 
gain refer the cause to the referee for additional findings in accordance 
with the opinion of the Supreme Court, such order being tantamount to 
yacating the order of confirmation. and the appellants being entitled to 
notice and a heaving before the referee with right of appeal. 


AppreaL by plaintiffs from Sinclair, J., at February Term, 1933, of 
NEW Hanover, 

Civil action heard on motion to vacate judgment coufirming referce s 
report without move, Motion dened and plaintiffs appeal. 


Isaac C. Wright and R. G. Grady for plaintiffs. 
Chas. B. Newcomb and John A. Stevens for defendants, 


Sracy, C. J. This is the same case that was before us at the last 
term, 208 N. C., 498, opinion filed 9 November, 1982, Error having 
been found in the judgment of the Superior Court, the cause was re- 
manded with direction that the order of confirmation be vacated and 
further proceedings had according to the usual course aud practice of the 
court. 

Plaintiffs moved, upon said opinion and judgment being certified 
down, that the order of confirmation be vacated, without more, thus 
seeking to have the case trfed before a jury. The court declined to sign 
the judgment tendered on this motion, but remanded the cause “1 
accordance with the opinion of the Supreme Court” to the referee for 
additional findings and supplement report. This was within his au- 
thority, the original reference having been by consent. JJorisey ve. Suwin- 
son, 104 N. C., 555, 10S. E., 754; Driller Co. ve. Worth, 117 N. C., 515, 
23.8. E., 427; Flemming uv. Roberts, 77 N. C., 415. 

The order sending the cause back to the referee was perforce tanta- 
mount to vacating the previous order of confirmation. Of course, the 
plaintiffs are entitled to notice and a hearing before the referee, with 
right of appeal to the court in case his additional findings are adverse. 
As thus construed, we perceive no cause for complaint on the part of the 
plaintiffs. 

Affirmed. 
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MARY DAIL DIXNON sanpb Htspann, J. W. DIXON, vy. N. M. OSBORNE, 
W.B. NEWCOMB, PAUL IF. SMITH, W. L. SPIENCER, ComMMISSIONER, 
ET Al. 
(Filed 5 April, 1933.) 


1. Judgments L b—Consent judgment that mortgagee recover certain 
sum on mortgage note is bar to subsequent action for usury. 

A consent judgment entered by the partics In a suit to restrain the fore- 
closure of a mortgage, which Judgment stipulates the amount the defend- 
ant showld recover on the mortgage note and gives the plaintiff a certain 
length of time for its payment, is a waiver by the mortgagor of his right 
to set up the plea of usury, and his subsequent action for usury is properly 
nonsuited. 


2. Usury C a— 
Our usury statute will be strictly construed, aud usury must be pleaded. 


3. Insurance E c—Mortgagor held entitled to recover loss by fire from 
mortgagee on his agreement to pay fire insurance premium. 

Where 2 mortgagee has wereed with the mortgagor to advance the 
premium for a fire insurance policy on the premises, and thus lulls the 
mortgagor into a sense of security, and thereafter the mortgagor pays a 
certain sum to the mortgagee or his accredited agent, and direets by an 
itemized statement that a part of the sum should be used to pay the fire 
Insurance premium, the mortgagee may be held liable to the mortgagor for 
the loss occasioned by the failure to pay the premium and the consequent 
lapse of the policy prior to a fire destroying the propetty. 


4, Payment B a-— 


Where a debt consists of more than one item the debtor has the right 
to direct the application of moneys paid his creditor to a specific item 
thereof. 

oO Principal and Agent C b— 

An agent authorized to compromise a debt has the power to accept 
payment from the debtor in accordance with the debtor's directions as 
to the application of the payment to the items of the debt. 


G. Mortgages H g—Where appeal is taken to order of confirmation and 
appeal bond is filed purchaser is not entitled to immediate possession. 


The last and highest bidder at a sale under decree of foreclosure of a 
feed of trust is but a proposed purchaser uutil the sale is confirmed by 
the judge, and upon confirmation the purchaser's title relates back to the 
date of sale, but where an appeal is taken from the order of confirmation 
and an appeal bond is filed to stay execution, C. S., 658, 654, 655, and the 
judgment of the lower court is reversed on appeal, the purchaser at the 
sale may be held liable to the mortgagor for the former's taking of 
immediate possession of the property after the confirmation appealed 
from, 


ApreEaL by plaintiffs from Aloore, Special Judge, at January Special 
Term, 1933, of Wake. Affirmed in part and reversed in part. 
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The evidence was to the effect that plaintiff, Mary Dail Dixon, owned 
a large body of valuable land near the city of Raleigh, N. C., about 
three or four hundred yards from the corporate limits, on highway No. 
50—T, S. 1 (Wake Forest Road), the hard-surfaced highway going 
through the property. On same were a grist mill in operation (a miller 
in charge) and a brick house with 13 rooms, in which plaintiffs lived. 
The land was cultivated by tenants. 

The plaintiffs made application through the agents in Raleigh, . C., 
of the Guaranty Title and Trust Company, of Norfolk, Va., to borrow 
$15,000 on the property, which loan was approved. The plaintiffs made 
a deed of trust on the property 5 November, 1926, to secure the amount 
evidenced by certain bonds payable to bearer and due on 5 November, 
1929. These bonds with coupons attached bore 6 per cent interest pay- 
able semiannually from date. The bonds, coupons and deed in trust 
were signed in Raleigh, N. €., but payable at the Trust Company’s 
office in Norfolk, Va. The deed of trust was duly recorded in the 
register of deeds office for Wake County, N. C. The interest was pay- 
able semiannually on the 5th day of May and November in each year. 
Mary Dail Dixon received from the Guaranty Title and Trust Company 
the sum of $14,100. She paid $150 to each of the Trust Company agents, 
a total of $1,200, out of the $15,000 borrowed from the Trust Company, 
and paid attorney’s fees. The interest at 6 per cent was paid on the 
$15,000 loan until 5 March, 1930. Plaintiffs thought the 3900 was 
deducted for interest in advance until it was later discovered. .At the 
time the loan was made $2,500 of insurance was taken out on the brick 
house and plaintiffs paid the premium—some $50.63. In 1928 these 
bonds were purchased by defendants N. M. Osborne and W. B. New- 
comb, and plaintiffs became aware of that fact a short time thereafter. 
When the bonds became due, on 5 November, 1929, plaintiffs were unable 
to pay same, but up to 5 November, 1929, the interest was paid to the 
Trust Company. In February, 1930, the property was advertised for 
sale under the deed of trust. The plaintiffs brought swit to restrain 
the sale. 

At February Term, 1930, a judgment and decree was entered by con- 
sent. It was adjudged therein that defendants recover of the plaintiffs 
the sum of $13,500, with interest from 5 March, 1930. At that time 
plaintiffs paid $2,500, as will be hereafter set forth. It was ordered, con- 
sidered and decreed that said judgment was a lien upon the land de- 
seribed in the complaint, and if plaintiffs failed to pay said judgment 
on or before 1 January, 1931, the commissioners appointed by the court 
should sell said land, and report their sale to the court for confirmation. 
Upon plaintiffs’ default in the payment of said judgment on 1 January, 
1931, the commissioners, after advertisement, sold the land as directed 
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by the court on 23 February, 1931. This sale was reported to the court 
and because of defects in the publication of the notices of sale, was not 
confirmed, At March Term, 1931, there was a deeree, directing the com- 
missioners to sell the land at the courthouse door in Wake County on 
4 May, 1931, and to report said sale within ten days to the clerk, or to 
the assistant clerk of the Superior Court of Wake County, for confirma- 
tion. On 5 May, 1931, the commissioners filed their report showing that 
they had sold the land as directed by the court. Plaint‘ffs filed objec- 
tions to the confirmation of this sale. These objections were heard by 
the assistant clerk of the court, who overruled the same, and on 16 May, 
1931, confirmed the sale and ordered the commissioner to convey the land 
to the purchasers. From the order of the assistant clerk of the court, 
plaintiffs appealed to the judge holding the Superior Court of Wake 
County. 

This Court, in Dizon v. Osborne, 201 N. C., at p. 498, held: “The 
judge holding the May Term, 1931, of the Superior Court of Wake 
County heard this action on plaintiffs’ appeal from an order of the as- 
sistant clerk of said court. After the appeal was dismissed, it was error 
for the judge to confirm the order of the clerk, and also the sale made 
by the commissioners on 5 May, 1931. Having dismissed rhe appeal, the 
judge was without jurisdiction to further consider the matter. The 
action is remanded to the Superior Court in order that plaintiffs’ appeal 
may be heard by the judge, and decided on plaintiffs’ exceptions to the 
order of the assistant clerk.” 

In Dixon v. Bank, 202 N. C., at p. 841, this Court said, in a Per 
Curiam opinion: “There is no error in the judgment confirming the sale 
of the lands described in the complaint. The exceptions of the plaintiffs 
were considered and overruled. The court found that the sale was fairly 
conducted in all respects and that the amount bid is a fair price for the 
lands. The sale was confirmed by the court in its discretion. The only 
assigument of error is based upon an exception to the judgment. It 
cannot be sustained. The judgment is affirmed.” 

J. W. Dixon testified, in part: “At the time we secured this loan, we 
had insurance, fire insurance, $2,500 on brick house. At that time we 
paid the premium, $50.00 and some cents. At the time “he poliey for 
which we paid premium ended, we were not able to renew the policy 
and pay the premium. We owed the interest too on the notes. Prior to 
that time, we knew who had secured these notes that we signed. Dr. 
Newcomb and Mr. Osborne. When we found we were unable to pay 
the premium I went to Norfolk to see Dr. Neweomb and Mr. Osborne. 

Mr. Osborne came to Dr. Newcomb’s office and we went into his 
office and I told the same thing. All three of us were there together. It 
was about the same conversation I had with Mr. Osborne, and they said 
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they would pay the premium. They agreed to extend time for payiug 
interest twenty days. I came back to Raleigh. We secured another loan, 
separate from this loan. Q. Did you turn any money over to Dr. New- 
comb and Mr. Osborne? A. To Mr. Smith, their representative. 
Q. Mr. Dixon, state whether or not there was an itemized list made ad 
as to what should become of the money you turned over to Neweomb and 
Osborne? .\. Yes, sir. Q. Did you see the lst? uA. Yes, sir, helped make 
it out. Q. Did that list contain this premium you understood that New- 
comb and Osborne had paid? (Objection by defendant, overruled, ex- 
ception.) .\. I saw this list and helped make it out. This lst, to my 
knowledge, contained this statement that this insurance premium should 
be paid. That accompanied the money that was turned over to the 
attorneys. I saw that lst in the possession of the attorneys. Mr. Paul 
Smith was their attorney. I saw copy of that lst in his file and posses- 
sion. Prior to that time I had the conversation with Dr. Newcomb and 
Mr. Osborne in Norfolk, I received bills and statements from Bagwell 
and Bagwell, insurance agents for the premium. After I had this conver- 
sation with them, I did not receive any other statement from Bagwell 
and Bagwell. I did not know that it had not been paid. I did not know 
that there was not any Insurance on that building at the time. At that 
time the building had not been destroyed by fire. It was, about six weeks 
after that, the house was burned, completely destroyed. When [ went to 
Norfolk and talked with Dr. Newcomb and Mr. Osborne, and returned 
home, I told Mrs, Dixon what had happened. . . . After we took 
appeal, after the property was sold under this deed of trust and we 
took an appeal, we gave a bond to stay the execution pending appeal to 
the Supreme Court. Notwithstanding that they put a deed on record 
and gave these notices (speaking in reference to the miller and tenants 
being notified to vacate the Jand). That bond was accepted by the clerk! 
Mary Dail Dixon testified, in part: “I did not know that the $900 
which was deducted was not interest. I was never given credit for the 
*900 on interest. I found out that was not interest just before we started 
this suit. That is why we started the suit. . . . I realized that this 
$900 had not been credited to me as interest. It was then that I em- 
ployed Mr. Jackson to assist me in checking this up. I did pay interest 
on the $15,000 up until the 15th (5th) of March, 1930. At the time we 
secured the loan, we purchased a fire insurance policy on the residence, 
a brick building—13 rooms. At the end of the period of that fire in- 
surance policy, we were not able to renew it and pay the premium 
again. Mr. Dixon went to Norfolk to interview the people about what 
could be done. He told me they were taking care of the fire insurance 
and we would reimburse them when we paid the interest. He said the 
fire insurance must be paid and that there was no question about that, 
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that that must be paid, and they gave us an extension of 20 days in 
which to make a sale and we were positive of making a sale. . . 
After he came home and told me that, I set about trying to secure money 
on another loan. Prior to his going to Norfolk, and interviewing Dr. 
Neweomb and Mr. Osborne, I received statements from the insurance 
company that the premium was due. After he went and came back and 
told me that he had made arrangements, I did not receive any further 
statements from the insurance company. I never received notice of can- 
cellation of the insurance policy. After Mr, Dixon cam2 back and told 
me about the arrangements that he had with Dr. Newcomb and Mr. 
Osborne, I borrowed some other money, $2,500. We made a list of the 
things that should be paid, the first, insurance, the taxes. the cost of the 
court in the former case and the interest due, were items 1. put down on a 
paper. I directed my attorneys that this $2,500 should be applied on the 
items I wrote out on this list. When Mr, Dixon came back from Norfolk 
and told me that Dr. Newcomb and Mr. Osborne were going to take care 
of the insurance when I borrowed the money, I designaved to attorneys 
that the premiums should be paid out of the $2,500. Q. Did that hist 
that you made up designate where this money should be put and applied, 
accompanying the money that was turned over to Dr. Neweomb and Mr. 
Osborne? A. Yes sir. I saw the list in the courthouse, at the tine we 
paid the money. .\t that time, the building upon which that policy was 
issued was standing. It was in good condition. It could have been better. 
We were living in it. We were comfortable. It was completely destroved 
on 20 April by fire. About six weeks after this money was paid over to 
Dr, Neweomb and Mr. Osborne. After the building was destroyed, I set 
about to collect the fire insurance policy. Mr. Dixon came in to see Mr. 
Smith about it to see if he had the check and learned that there was 
no insurance on the building. I have never collected any:hing by reason 
of any fire insurance policy. . . . In the meantime [ had borrowed 
some money from Mr. Shaw, $2,500 for this. . . . When that con- 
sent judgment for $13,500 was entered, that gave me almost a year 
more. When I paid over the $2,500 in March, I had witil the first of 
January, not quite a year. . . . At the time I borrowed the money 
and directed its delivery to Mr. Neweomb and Mr. Osborne, I directed 
my attorneys that the money be apphed to the hst I gave them. The 
attorneys (Newcomb’s and Osborne’s) and my attorneys were all present 
when that money passed. I was in the courthouse when the money was 
paid and I saw the hst again. Mr. Dixon told me that he had seen that 
list in the possession of the attorneys for Dr. Neweomb and Mr. Osborne, 
after the fire.” 
The other necessary facts will be set forth in the opinion, 
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N.Y. Gulley, D. R. Jackson, Palmer E. Bailey and H. L. Swain for 
plaintiffs. 
Joseph B, Cheshire, Jr., and Murray Allen for Osborne and Newcomb. 


Crarxson, J. The plaintiffs alleged in their complaint three causes 
of action and set forth the questions involved on this appeal, which we 
abbreviate as follows: (1) Do bonds tainted with usury retain their 
taint in the hands of third parties? (2) Are the holders of bonds, secured 
by mortgage liable for not paying premium on fire policy, when the 
mortgagors delivered them a sum of money accompanied by a list direct- 
ing its appheation, which list contained an item for insurance premium 
which they thought the holders had paid as agreed, until the house 
burned six weeks later? (3) Are holders of bonds secured by deed of 
trust liable to mortgagors for taking immediate possession of property 
sold under foreclosure and bid in by them when appeal was taken to 
Supreme Court, bond given to stay execution, and Supreme Court re- 
versed the court below ? 

At the close of plaintiffs’ evidence the defendants, N. M. Osborne and 
W. B. Newcomb, made motion for judgment as in case of nonsuit, 
C. S., 567, on plaintiffs’ first, second and third causes of action. The 
court below granted the motion. We think this was error, as to the 
second and third causes of action. 

As to the first cause of action: We do not think plaintiffs’ contention 
on this record can be sustained. The present record and the record to 
this Court on the prior appeals, show that plaintiffs were fully cognizant 
of the consent judgment and of course was bound to know of the $900 
deduction in the original loan. If not at the time of the consent judg- 
inent, long before this action was instituted. In fact when the $2,500 
was paid, the $15,000 principal of the debt was past due from 5 Novem- 
ber, 1929, with interest paid to 5 March, 1930. The plaintiffs were fully 
aware that the $2,500 payment reduced the principal of the indebtedness 
to $13,500. Of course this deduction of $900 from the $15,000, original 
loan does not appeal to a court of law or equity, yet plaintiffs were sui 
juris and compromised their differences. No fraud or mistake is alleged 
and they are bound by what was done and acquiesced in. We think the 
parties are estopped from the record and the principle as to the taint of 
usury extending to purchasers of the bonds payable to bearer in due 
course does not arise on this record. 

The law enunciated in Ward uv. Sugg, 1138 N. C., 489, and Bank v. 
Felton, 188 N. C., 384, are not applicable to the facts on this record. 

It is said in Hetor v. Osborne, 179 N. C., at p. 669: “A borrower is 
not, however, compelled to plead usury, and as the defense is personal 
to him it may be waived. . . . (p. 670) ‘The statutes of usury being 
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enacted for the benefit of the borrower, he is at liberty to waive his right 
to claim such benefit and pay his usurious debt, if he sees fit to do so. 
It 1s, therefore, held that when the debtor becomes a pazty to a general 
settlement of preceding usurious transactions, made fairly and without 
circunistances of imposition, his recognition and the amount agreed to 
be due as a new obligation will preclude his setting up the old usury 
in defense of the new debt. This rule is not held to apply, however, 
unless if 1s clear that the debtor has fully accepted the settlement as 
a just debt separate and distinct from the preceding usurious obliga- 
tions.’ 39 Cve., 1024. ‘The $600 thus paid to the plainti:?s became their 
money, and was in no way involved in the account. Its payment in final 
settlement of the usurious transaction simply purged it of the taint, or 
eliminated the usurious feature, and reduced the principal to $4,500. 
That was the new principal, and bore legal interest.’ If, as was held, 
a compromise and settlement followed by the executicn of a release 
purges the transaction of usury, surely the same effect should be given 
to a compromise and settlement, in which the usury is eliminated, and 
which is approved by a judgment of the court.” 

It will be noted that this settlement and compromise judgment was 
made by plaintiffs not with the Guaranty Title and Trust Company, 
from whom they borrowed the money, but with Osborne and Neweomb, 
purchasers, in due course. The bonds were made to bearer. See “Nego- 
tiable Iustruments” C. 8., 2982(4); C. S., 3010, 3033, 3038, and 3040. 
The usury statute 2306, should be strictly construed and bas been by this 
Court. Ripple v. Mortgage Co., 193 N. C., 422; Pugh v. Scarboro, 200 
N.C. 59; Trust Co. ve. Redwine, ante, 125, Usury must be pleaded. 
Berger v, Stevens, 197 N. C., at p. 237. 

There is nothing more obnoxious than usury, it has been disapproved 
by stringent statutory provisions, by the General Assembly of this State 
from early times. The Mosaic Law condemned it. In “he Pugh case, 
supra, at p. 64: “The humanities of all civilized nations has condemned 
usury, a species of ingenious oppression, especially in this day.” 

In the fipple case, supra, at p. 428, the following charge of the court 
below was sustained: “ ‘Now, gentlemen of the jury, if the place of 
payment was specified as in the State of Maryland, for the purpose of 
avoiding the usury laws of North Carolina, and if it were a scheme or 
method to avoid the usury laws of North Carolina, and that was the 
reason for the place of payment being provided in Maryland, then your 
answer to the second issue would be ‘No’; that they were not to be 
performed in Maryland, because if providing the place of payment as 
Maryland was a scheme to evade and whip around the usury laws of 
North Carolina, and was not done in good faith, then the place of 
payment, so far as the law is concerned, would not be in Maryland.’ ” 
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As to the second cause of action: The evidence of plaintiffs was to the 
effect that insurance had been taken out on the property (the brick 
house) and the premium paid for by plaintiffs. It may be inferred to 
protect the bondholders with usual loss clause, otherwise in case of fire 
the insurance could not be collected. The insurance agents notified 
plaintiffs that another premium was due. The plaintiff J. W. Dixon 
had an agreement with defendants Osborne and Newcomb that they 
would advance the premium. They lulled plaintiffs into security by the 
promise and did not pay the premium. Then again, when $2,500 was 
paid directions were specifically made by plaintiffs that out of the 
amount, the insurance premium was to be paid. The exception in the 
record as to this question in relation to this matter cannot be sustained. 
If the agent or agents of Osborne and Newcomb could compromise in 
the action the claim against plaintiffs and which was ratified by Osborne 
and Newcomb, we see no good reason why the agent or agents did not 
have authority to accept the money, part of which was to pay the 
premium as designated by plaintiffs. The defendants Osborne and New- 
comb, on the facts and circumstances of this case, cannot plead nudum 
pactum nor lack of authority on the part of their agent or agents. 

The latter matter has been fully set forth in Maxwell v. Distributing 
Co., ante, 309, and need not be further discussed. It is well settled that 
the debtor has the right to direct the application of payment when he 
owes more than one debt. Stone v. Rich, 160 N. C., 161; Supply Co. v. 
Plumbing Co., 195 N. C., at p. 683. 

Without going further into the evidence as there will be a new trial, 
it is sufficient to say that the competent evidence on this aspect was 
plenary to have been submitted to a jury. 

cls to the third cause of action: If the evidence of plaintiffs did not 
show that they gave bond to stay execution we do not think that plain- 
tiffs’ contention could be sustained. No increased bid was placed on 
the land. The very question was decided in Parker v. Dichinson, 196 
N.C., at p. 243: “Does confirmation of a sale or of an actual partition 
take effect upon the date of confirmation or at the date of the sale? 
Until a judicial sale has been confirmed the purchaser is a mere pre- 
ferred proposer. Confirmation is an act of consent and approval which 
the court gives to the sale, and, for all practical purposes the court is 
the vendor in such eases, and within the limitation prescribed by law, 
may give or withhold its consent in its discretion. Harrell +, Blythe, 
140 N. C., 415, 538 8. E., 282. However, when the transaction is com- 
pleted by confirmation, and thereupon title is conveyed to the purchaser, 
confirmation relates back to the day of the sale and the purchaser re- 
eeives his title as of that time. Farmer v. Danicl, 82 N. C., 1523 Me- 
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Artan uv. McLaughlin, 88 N. C., 391; Vass v. Arrington, 89 N. C., 10; 
Joyner v. Futrell, 186 N. C., 301, 48 S. E., 649.” 

Vass v, .trrington, supra, was an action brought to foreclose a mort- 
gage as in the present, the Court said, at p. 14: “Where land is sold 
under decree of court, the purchaser acquires no independent right. He 
is regarded as a mere proposer until confirmation. Attorney-General v. 
Roanoke Navigation Co., supra (86 N. C., 408). But when confirmation 
is made, the bargain is then complete, and it relates back to the day 
of sale. Rorer on Jud. Sales, see, 122.” 

The position here taken in no way conflicts with what was said in 
Collins v. Bass, 198 N. C., 99, where it was held that a purchaser at a 
foreclosure sale was entitled to possession as against a tenant of the 
mortgagor holding under a lease executed after the maturity of the 
mortgage Indebtedness (see change—Publie Laws, 1931, chap. 173), nor 
with the holding in Aercer v. Bulloch, 191 N. C., 216, to the effect that 
the mortgagor is entitled to collect all rents due at the time of fore- 
closure, and the purchaser such as fall due thereafter. 

The plaintiff J. W. Dixon testified “We gave a bond to stay the 
execution pending appeal to the Supreme Court.” The court below sus- 
tained defendants’ motion for judgment as in case of nonsuit on this 
third cause of action, and in this we think there was error. An appeal 
bond can be given to stay execution in matters of this kind. From plain- 
tiffs’ testimony it would indicate that plaintiffs gave bord in accordance 
with the statute. C. S., 653, 654, 655. See, also, C. 8.. 657. Pruett vr. 
Power Co., 167 N. C., 598. The ease was ably argued by Dean N. Y. 
Gulley, the Gamalicl of the law. 

Plaintiffs’ testimony was to the effect that Osborne and Newcomb 
“notified all tenants to vacate and notified me too. . .  . We did not 
eollect any rent from them after that.” 

On the first cause of action, the judgment is affirmed, on the second 
and third causes of action it is reversed. 

Affirmed in part and reversed in part. 


J. P. SHELLY anp W. H. SHELLY v. GARFIELD GRAINGER anp WIEFF, 
SALLIE GRAINGER. 


(Filed 5 April, 193838.) 
1. Ejectment C b— 
Plaintiff in ejectment has the burden of proving by the greater weight 
of evidence his good title against the world or against the defendant 
by estoppel. 
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2. Same—Evidence of plaintiff's title by adverse user held sufficient to 
be submitted to the jury. 

Where in an action in ejectment involving a dispute in the boundary 
between the parties as called for in their deeds, the plaintiff introduces 
evidence tending to establish the line claimed by him by agreement, ac- 
quiescence and adverse user, and the defendant introduces evidence tend- 
ing to establish the line as claimed by him, the conflicting evidence is 
properly submitted to the jury under correct instructions from the court 
as to burden of proof, 

3. Ejectment D b—Instruction to jury in this action in ejectment held 
to be free from reversible error. 

In this action in ejectment the charge of the court to the jury in respect 
to adverse possession, lappage and constructive possession to the outer- 
most boundaries of the deeds of the parties, and the statement of the 
respeetive contentions of the parties in respect to the evidence, is held 
to be free from reversible error. 


4. Appeal and Error J e—Admission of evidence in this case held harm- 
less in view of the whole record. 


In this action in ejectment there was plenary evidence tending to sup- 
port the line between the parties as claimed by the plaintiff and the ad- 
mission in evidence of a deed to defendant's predecessor in title tending 
to establish the line as claimed by plaintiff is held harmless on the 
present record. 

5. Appeal and Error J d— 


The burden is on appellant to show prejudicial error, the presumption 
being against him, 


AppEAL by defendants from Devin, J., anda jury, at November Term, 
1932, of CotumsBus. No error. 

This is a civil action in ejectment, brought by the plaintiffs against 
the defendants to recover lands described in the complaint, as follows: 
“Farms Nos, 1, 2 and 7 on plat of land formerly belonging to R. J. C. 
Ward, plat of which is on record in Columbus Couuty, register of deeds 
office in Book D-3, page 600. . . . <All three tracts containing 76.68 
acres, more or less.” 

The answer denied plaintiffs’ title, set up ownership in fee simple to 
part of the land, and pleaded the 7-, 21- and 30-year statute of hmita- 
tions in bar of any recovery. Only lot 1 was in dispute at the trial. 

The issues submitted to the jury and their answer thereto, was as fol- 
lows: “Are the plaintiffs owners and entitled to the possession of the land 
in controversy, designated on the court map by the letters and figures 
A, B, C, D, E, 4 and A? Answer: Yes.” 

This was shown on the court map as Lot 1. The court below signed 
judgment in accordance with the verdict. Defendants made numerous 
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exceptions and assignments of error and to the judgment as signed, and 
appealed to the Supreme Court. The material ones and necessary facts 
will be set forth in the opinion. 


Tucher & Proctor for plaintiffs. 
ii, M. Toon and RB. G. Grady for defendants. 


Crarkson, J. The defendants made motions for judgment as of non- 
suit at the close of plaintiffs’ evidence and at the close of all the evidence. 
C.8., 567. The court below overruled these motions and in this we can 
see no error. 

The defendants claim that the burden was on plaintiff to show adverse 
possession and there was no sufficient evidence to be sabmitted to the 
jury on this aspect, therefore plaintiffs ought to have been nonsuited. 
We cannot so hold. 

It is well settled in this jurisdiction that in an action of ejectment, 
plaintiff must recover, if at all, on the strength of his own title, and not 
on the weakness of his adversary. Plaintiff in ejectment must show title 
good against the world or good against defendant by estoppel, weakness 
or defendant’s title making no difference, 

The evidence on the part of plaintiffs was to the effect that “A” to 
“B”’ which was a road, was the well defined boundary of Lot 1, in dispute, 
and defendant Garfield Grainger, and those through whom he claimed, 
so recognized this as the dividing line by agreement, aequiescence and 
conduct, That their deed called for 76.68 acres and it was a body of 
farin and timber land, and the line in controversy in the deed called 
for from “.\” to “B,” was the true dividing line. That defendants did 
not know where the Carteret line was when Grainger purchased the 
land, that defendants’ deed covered about 30 acres, that “A” to “B” was 
the dividing line and if the Carteret line as contended by defendants 
was from ‘“E” to “4” the defendants would have some €0 acres imstead 
of 30 acres of land—his deed called for about 30 acres. 

On the other hand the evidence on the part of defendants was to the 
effect that the line from “KE” to “4” was the Carteret line and the true 
line called for in his deed. The plaintiffs’ evidence was to the effcet 
that at numerous times aud periods much timber had been eut on the 
dS0-acre tract (No. 1) and some near defendants’ home, without objec- 
tion at any time and within + feet of the road “A” to “B.” On the 
other hand, defendants’ evidence was to the effect that north of the 
line from “.\” to “B” from “E” to “4” was the true dividing lne—the 
Carteret ne; Garfield Grainger, defendant, testified, in part, that “In 
the fall of 1981, after I got moved there, I put three buildings on the 
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disputed land; two automobile sheds, a shelter and a barn for peas and 
plunder. I built it especially to put peas in. I have had hog pens and 
hog lots on this disputed land since I have been there. I have continued 
to use the disputed land. I have cut wood on it and cross ties, and did 
not hear no dispute until Mr. Shelly bought it. I have cleared about 
three-quarters of an acre, or something like that, north of the cart path 
in front of the house and had it in cultivation.” 

The evidence of both plaintiffs and defendants in regard to the true 
dividing line, were questions of fact for the jury to determine. 

The court below charged fully as to the burden of proof being on 
plaintiffs to establish title by the greater weight of the evidence. The 
court also charged fully the law as to the several ways of establishing 
title in this State. The court charged: “I used the phrase ‘adverse 
possession,’ and it is necessary for you to understand what that means. 
The best definition I have seen is given by our Supreme Court in the 
ease of Locklear v. Savage, in 159 N. C., 236 Cat pp. 237-8) in which 
the Court uses this language: Adverse possession ‘consists in actual 
possession, with an intent to hold solely for the possessor to the exclu- 
sion of others, and is denoted by the exercise of acts of dominion over 
the land, in making the ordinary use and taking the ordinary profits 
of which it is susceptible in its present state, such acts to be so re- 
peated as to show that they are done in the character of owner, in opposi- 
tion to right or claim of any other person, and not merely as an 
occasional trespasser. It must be decided and notorious as the nature 
of the land will permit, affording unequivocal indication to all persons 
that he is exercising thereon the dominion of owner. . . . The 
possession must of course be not only adverse, as we have defined it, but 
open, notorious and continuous, and the extent of it must be shown by 
known and visible boundaries.” 

In Locklear v. Savage, supra, it is further said, at p. 239: “It is true 
that in proving continuous adverse possession under color of title noth- 
ing must be left to mere conjecture. The testimony must tend to prove 
the continuity of possession for the statutory period, either in plain 
terms or by ‘necessary implication.’ ” 

The court below further charged: “So, where a person offers a deed 
or paper-writing purporting to convey title setting out metes and bounds 
and enters into the actual occupancy of a portion thereof, and holds it 
continuously for seven years, the law extends the possession to the outer- 
most bounds set out in his deed; where there are known and visible lines 
and boundaries. There is this rule of law; that where contesting claim- 
ants have deeds both of which cover the same land, and where each 
claimant is in the adverse possession of a portion of the land, then that 
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invokes the rule of law with respeet to lappage, whick. has been very 
succinctly expressed by our Court in the case of Penny v. Battle, m 
191 N. C., 220 (at p. 224, quoting from MeLean v. Smith, 106 N. C., 
at p. 1/6), i which this language is used, and which I charge the jury 
is law with respect to that feature: ‘It is settled that where the title 
deeds of two rival claimants to lands lap upon each other, and neither 
is in the actual possession of any of the land covered by both deeds, the 
law adjudges the possession of the lappage to be in him who has the 
better title. If one be seated on the lappage and the other not, the 
possession of the whole interference is in the former. . . . But if 
both have actual possession of the lappage, the possession of the truc 
owner, by virtue of his older title, extends to all not actually occupied 
by the other, ” 

The court then applied the principle to the evidence adduced by 
plaintiffs, defendants excepted and assigned error. We do not think 
this exception and assignment of error can be sustained. When the 
court came to consider the evidence adduced by defendants, it applied the 
same principle of law as to defendants’ evidence: “The defendants 
contend you ought to find from the testimony of Long and others that 
the land line K-4 1s the Carteret line referred to im the pleadings, and 
that he has shown possession of a portion of the land, that should carry 
his possession to the outermost bounds of his deed, and that he vs entitled 
to extend that possession to that line; that he has been cutting timber 
and gathering wood and straw and exercising possession upon the lands 
in dispute, building a garage, barn and hog pen, and that he has ne 
tobaceo and potatoes, and that even if the plaintiffs’ deed covers it, 
that his deed covers it also, and there is a lappage, and that he ws sealed 
on the lappage, and that you should answer this issue No, the plaintiffs 
are not entitled to it, and that you should not find from the greater 
weight of the evidence that the plaintiffs have made out their title by 
the greater weight of the evidence.” Defendants’ contertion cannot be 
sustained, 

Conceding, but not deciding, that the charge was crror in regard to 
coustructive possession, abiguah the plaintiffs’ evidence was to the effect 
that it was purchased as a whole, 76.68 acres, and a deed made to it as a 
whole. Busnight v. Meehins, 121 N. C., 23; Mintz v. Russ, 161 N. C., 
538; Lumber Co. v. Cedar Works, 168 s. C., 344. Under the evidence 
and the facts and circumstances of this case, it was not prejudicial or 
reversible error as the plaintiffs’ evidence was to the effect that “A” to 
“B,” the road, was the established line between plaintiffs and defend- 
ants. The evidence of defendants was to the contrary. In the charge 


both were “fed out of the same spoon.” Then, outside of this charge, 
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on constructive possession, there was sufficient competent evidence on 
the part of plaintiffs that “A” to “B” was long recognized as the true 
dividing line between plaintiffs and those through whom they claimed 
and defendants. In fact, this evidence on the part of plaintiffs was 
sufficient to indicate an estoppel to claim north of the road from “A” to 
“B.” On plaintiffs’ evidence the use of a small portion of an acre by 
defendants was negligible. 

The defendants’ exception and assignment of error to the following 
portion of the charge of the court below, cannot be sustained: “The 
plaintiff also offers in evidence deed of Todd and wife to Jesse Hinson, 
dated 16 November, from whom Joshua Norris acquired the Grainger 
Jand, which calls for a boundary from the Bull Hole back to the point 
designated by the letter “A.” Upon this testimony the plaintiffs contend 
that their allegations have been made good and that they have shown 
the true location of the line to be from ‘A’ to ‘B’; that there had been 
agreement forty years or more ago, 1n which the agreed line was estab- 
lished from “A” to “B,” and that both sides occupied and possessed 
the land up to that hne, and if Mr. Grainger and those under whom 
he claims have crossed that line, it was merely as an occasional tres- 
passcr, and that there were no acts of possession, nor any attempt to 
possess until Mr. Grainger cultivated a fraction of an acre beyond the 
line “A” to “B,” and that was beyond the bounds of the Grainger decd, 
aud his possession there was not open sufficiently to ripen.” 

If the introduction of the Todd deed was error, we think it harmless 
on this record. There was much evidence on the part of plaintiff that 
the agreed line between the lands in controversy was the road between 
ies ad and al ea 

From a careful reading of the record, it seems that the able and 
learned judge in the court below tried this case with care, plumbing the 
law as laid down by this Court applicable to the facts. We have ex- 
amined the well prepared briefs of both sides of this controversy. The 
question to be decided was mainly one of fact for the jury to determine. 
It has been long settled in this jurisdiction that the presumption as to 
error is against appellant and that error must be affirmatively estab- 
lished. The burden of showing error and that it is material is on 
appellant. fn re foss, 182 N. C., at p. 478. We see in law, on the record, 
no prejudicial or reversible error. 

No error, 
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IN tne MATTER OF THE ESTATE OF R. HH. WRIGHT, DECEASED, AND 
R. H. WRIGHT, Jr., and T. D. WRIGHT, EXEcuTorS oF THE LAST WILL 
AND TESTAMENT OF R. H. WRIGHT, DEcEASED, vy. M. W. BALL, ADMINIS- 
TRATOR C. T. A., AND OTHERS, DEVISEES AND JLEGATEES OF R. H. WRIGHT, 
DECEASED, 

(Filed 5 April, 1933.) 

Appeal and Error J b— 


An order denying a petition to require the receiver of an estate being 
administered under order of the court “to take such steps as may be 
necessary to complete the administration” of the estate is entered in the 
sound diseretion of the trial court which is not subjeet to review in the 
absence of abuse. 


ApreaL by petitioner, Lucy B. Spencer, from Smal’, J., at March 
Term, 1933, of DrrHam. Dismissed. 

The above entitled causes were heard on the petition of Lucy B. 
Spencer, one of the devisees and legatees of R. H. Wright, deceased, 
for an order requiring the receiver of the estate of R. H. Wright, de- 
ceased, “to take such steps as may be proper and necessary under the 
law to complete the administration of the estate of R. H. Wright, de- 
eeased, in order that the personal and real property belonging to said 
estate may be properly divided among those entitled to it.” 

The estate of R. H. Wright is now being administered by a receiver 
appointed by the judge presiding in the Superior Court of Durham 
County, under the orders of said court. See In re Estate of Wright and 
Wright v. Ball, 200 N. C., 620, 158 S. E., 192. 

From an order denying her petition, the petitioner appealed to the 
Supreme Court. 


Robert Moseley for petitioner. 


Per Curtam. The order in this cause, made by the :udge presiding 
in the Superior Court of Durham County, is not reviewable by this 
Court. The petition was addressed to and the order was made by the 
judge, in his discretion. No matter of law or legal inference is involved 
in the petition or in the order. On the facts found by the judge, from 
the record and from affidavits filed by the petitioner and by the receiver, 
there was no abuse by the judge of his discretion. It is not so contended 
by the petitioner on her appeal to this Court. The appeal mus he 

Dismissed, 
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ERNEST H. COOKE y. THE GREAT ATLANTIC AND PACIFIC TEA 
COMPANY anp A. T. SHEPARD. 


(Filed 5 April, 1933.) 


Negligence A c—Plaintiff must show negligence on part of store in 
order to recover for injuries sustained in fall therein. 


Neither the owner nor the manager of a store is an insurer of the 
safety of its customers, and in order for a customer to recover for in- 
juries resulting from slipping and falling on a banana peeling on the 
floor of the store he must establish negligence, 


AppreaL by plaintiff from Barnhill, J., at October Term, 1932, of 
GRANVILLE. Affirmed. 

This is an action to recover damages for personal injuries caused by 
the negligence of the defendants. 

On Saturday night, 24 October, 1931, the plaintiff while leaving the 
store of the defendant, the Great Atlantic and Pacific Tea Company, in 
Oxford, N. C., where he had purchased of the said defendant groceries 
and other merchandise, stepped on a banana peeling which was lying 
on the floor just outside the door, slipped and fell. The banana peeling 
was on the floor of the entrance to the store from the sidewalk, about 18 
inches from the door. The door was 5 or 6 feet from the sidewalk. 
There were many customers in the store at the time of the accident. 
Defendant’s clerks and salesmen were busy waiting on these customers. 
The defendant had bananas in its store as a part of its stock of mer- 
chandise. The defendant, A. T. Shepard, was the manager of the store, 
and in charge of the business of his codefendant. 

There was no evidence tending to show who threw the banana peeling 
on the floor of the entrance to the store, just outside the door, or how 
long the banana peeling had been there before the plaintiff stepped on it, 
slipped and fell. There was evidence tending to show that plaintiff was 
injured by his fall, and that he sustained damages resulting from his 
Injuries. 

At the close of the evidence for the plaintiff, the action was dismissed 
by judgment as of nonsuit, and plaintiff appealed to the Supreme Court. 


T. Lanier for plaintiff. 
Guthrie & Guthrie for defendants. 


Per Curram. There was no evidence at the trial of this action tending 
to show that the plaintiff was injured by the negligence of the defend- 
ants, or of either of them. 
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Neither defendant was an insurer of the plaintiff, while he was in 
the store as a customer, or while he was leaving with the groceries and 
merchandise which he had purchased in the store. Bowden v. Kress, 
198 N. C., 559, 152 S. E., 625. In the absence of any evidence tending 
to show that the defendants were negligent, there was no crror in the 
judgment dismissing the action as of nonsuit. The judgment is 


Affirmed, 


LOUISE A. HAMBRIGHT vy. SARAH ELIZABETH CARROLI, Executrix, 
AND JOHN W. TURRENTINE, Executor, oF THE LAST WILL AND TESTA- 
MENT oF W. H. TURRENTINE, DECEASED, 


(Filed 12 April, 1933.) 


1. Wills E b—Devisce held to take fee under devise in this case. 


The testator devised the remainder of his property to his three children 
and one grandchild, to be equally divided among them, with a later clause 
directing the executors to hold the share of the grandchild in trust and 
give her the proceeds from the estate until in their judgment she is able 
to manage it wisely herself, “but should she die without children, then 
what remains of her share becomes a part of my estate and is to be 
divided equally among my children.” Held, the grandchild takes a fee in 
the property upon the termination of the trust, the first clause devising 
the land to the children and grandchild in fee, and the second clause not 
heing inconsistent with the fee to the grandchild, there being no certain 
nnd express terms limiting it te a life estate, and the phrase “what re- 
mInains of her share” connotating that nothing may remain aud implying 
an unrestricted power of @isSposition. 


2. Wills E am—General rules for construction of wills. 


A devise will be construed to be in fee unless a contrary intention is 
plainly expressed in the will, C. 8., 4162, and the fee generally passes upon 
a devise of the proceeds of land when an intention to separate the income 
from the principal is not expressed, or where the devise is general and 
the devisee is given the power of disposition, or a limitation over is made 
of such part as may not be disposed of by the first taker. 


3. Wills E b—Devise held to convey absolute fee and not defeasible fee. 


A fee may be limited after a fee by executory devise, but no remainder 
may be limited after a grant of an estate in fee simple, and where a 
devisee is devised certain lands in fee with power of disposition, and not 
merely a life estate with a naked power of disposition, with a Hmitation 
over of what remains of the estate to others if she should die without chil- 
dren, the devise conveys the absolute fee simple to the first taker, and 
the purported limitation over is void, there being no estate which the 
testator could limit over as a remainder, 


AppreaL by defendants from Hill, Special Judge, at November Term, 
1932, of ALamance, Affirmed. 
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W. H. Turrentine died leaving a will containing the following clauses, 
which for convenience of reference we have designated (a) and (b): 

(a) I give to my son, John William Turrentine, my home place where 
I now live, consisting of 118 acres lot of the estate of Samuel Chapman 
and 7 acres lot of Daniel Worth, and my watch and chain. JAll the re- 
mainder of my property, I want divided equally between my children, 
Sarah Elizabeth Carroll, Imogene Louise Faucette, John Wilham Tur- 
rentine, and my granddaughter, Louise Hambright. 

(b) The share Louise Hambright will receive I want my executors 
to hold the same in trust and give her the proceeds until such a time as 
they may in their judgment think she is able to manage it wisely her- 
self; but should she die without children, then what remains of her share 
becomes a part of my estate and is to be divided equally among my 
children above named. 

The plaintiff brought suit claiming to be the absolute owner or the 
owner in fee of the property devised to her. The defendants deny that 
she is entitled to the corpus of the property and ask that the action be 
dismissed. The trial court construed the clauses set out as a devise 
to the plaintiff in fee “to the extent that she may use and dispose of 
same in fee simple as she see fit; provided, however, if she die without 
children and any of said property remain, then such remaining property 
to go to and be divided equally among the children of said testator.” 


J. Elmer Long and Clarence Ross for plaintiff. 
W. H. Carroll and A. M. Carroll for defendants, 


Apams, J. Is the trial court correct in its construction of the will with 
respect to the quantity of interest devised to the plaintiff? This is the 
only question for decision. In effect it is alleged in the complaint that 
the defendauts will not convey the property in controversy to the plain- 
tiff, conceding her capacity “to manage it wisely,” for the reason that 
as a matter of law she is not entitled to the fee or absolute ownership. 
All questions of fact as to the plaintiff’s condition, as to the exercise of 
a sound discretion by the defendants, and as to their arbitrary disre- 
gard of the plaintiff’s interests are withheld by consent. That these 
questions may be determined hereafter is pointed out in the judgment. 

In clause (a) the testator expressed his intention to distribute “all the 
remainder” of his property equally among his three children and his 
cranddaughter, who is the plaintiff. Is the intention thus expressed 
contravened by the language used in clause (b)? We think not. 

The latter clause directs the executors to hold the property in trust 
and to give the proceeds to the plaintiff. In the absence of an inten- 
tion to separate the income from the principal an absolute devise of the 
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income from land as a rule passes the land itself. One cf the means em- 
ployed to indicate an intent to separate income from principal is the 
appointment of a trustee. Benevolent Society v. Orrell, 195 N. C., 405. 
W. H. Turrentine, the testator, appointed trustees of the property for a 
specified period—“until such a time as they may in their judgment think 
she is able to manage it wisely herself.” The trust is not perpetual. The 
words used involve the implication that when she is able wisely to 
manage the property she shall have the right of actual possession; and 
from this it follows that the appointment of the executors as trustees 
for such purpose is not Inconsistent with an intent to devise the property 
absolutely or in fee. 

It is provided by statute that real estate, when devised to any person, 
shall be held and construed to be devised in fee simple sinless the devise 
shall in plain and express words show, or it shall be olainly intended 
by the will or some part thereof, that the testator intended to convey 
an estate of less dignity. C. 8., 4162. An unrestricted devise of real 
property carries the fee. Roane v. Robinson, 189 N. C., 628; Lineberger 
ve. Phillips, 198 N. C., 661. So it is when an estate is clevised generally 
with a power of disposition or appointment, or with a gift over to an- 
other of such part as may not be disposed of by the first taker. Patrich 
vr Morehead, 85 N. C., 62; Carroll «. ILerring, 180 N. C., 369. In the 
latter case it is said: “Where real estate is given aosolutely to one 
person, with a gift over to another of such portion as may remain un- 
disposed of by the first taker at his death, the gift over is void, as 
repugnant to the absolute property first given; and it is also established 
law that where au estate is given to a person generally or indefinitely 
with a power of disposition, or to him, his heirs and assigns forever, it 
carries a fee, and any limitation over or qualifying expression of less 
import is vold for repugnancy. The only exception to such a rule is 
where the testator gives to the first taker an estate for life only, by 
certain and express terms, and annexes to 1t the power of disposition. In 
that particular and special case the devisee for life will not take an 
estate in fee, notwithstanding the naked gift of a power of disposition.” 

On two grounds the defendants deny that the general rule is apph- 
cable to the present case: (1) the plaintiff takes only a life estate, or 
(2) if a fee simple, the fee is defeasible, and the plaintiff’s title is not 
free from limitation. 

We cannot yield our assent to the proposition that the plaintiff is 
given nothing more than a hfe estate. To his three children the testator 
gave a fee or absolute title; the plaintiff was to have an equal share— 
a share equal in quantity with the others. The phrase “what remains of 
her share” carries the connotation that nothing may remain; and this 
imphes an unrestricted power of disposition. As stated in Carroll v. 
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Ilerring, supra, the only exception to the rule therein given is “where 
the testator gives to the first taker an estate for life only, by certain and 
express terms, and annexes to 1t the power of disposition.” In the will 
there are no certain and express terms limiting the plaintiff’s interest 
or estate to a life tenure, and the cases dealing with limitations after 
the express grant of a life estate may be treated as inapposite. The 
plaintiff does not take an estate only for life. 

In considering the contention that the plaintiff acquired a defeasible 
fee, we must keep in mind two clearly established principles: (1) a fee 
may be limited after a fee by way of executory devise; but “if one 
devises in fee simple, he cannot make a hmitation over by way of 
executory devise without cutting down the first fee, in order to make 
room for the second.” AcDaniel v. McDaniel, 58 N. C., 351. (2) No 
remainder can be limited after the grant of an estate in fee simple. 

These principles are aptly illustrated in a number of our decisions. In 
Whitfield v. Garris, 181 N. C., 148, the fact was that the testator had 
devised real estate to one of his grandsons in fee and had annexed a con- 
dition that if this devisee died leaving no heirs of his body the devised 
estate should go to three other grandchildren or to the survivors of them, 
and if the last survivor died leaving no heir or heirs of his body the prop- 
erty should be equally divided between all the grandchildren of the testa- 
tor. The court held that the devise should be read as if it had been written 
to the first devisee (the grandson), his heirs and assigns, but upon condi- 
tion that 1f he should die without leaving heirs of his body, then to the 
other grandchildren; also that as the grandson had conveyed the land 
by deed and had died leaving heirs of his body his conveyance passed the 
fee. A petition to rehear was filed and after a critical and exhaustive 
review of the authorities the court adhered to the decision that the devise 
vested a fee in the first taker defeasible on condition that he died without 
leaving heirs of his body. 134 N. C., 24. The principle has been main- 
tained in several subsequent cases. 

In Carroll v. Herring, supra, the devise was as follows: “I give, be- 
queath, and devise to my son, James A. Carroll two hundred dollars 
($200), to be paid by my executors, and I devise to him the ten acres of 
land known as the Pearce land, on which he has built a house where he 
lives. Also, 37 acres which I bought of Warren Carver, and lying east 
of the Holly land, both said tracts to said James A. Carroll in fee, but 
if he die without heirs possessing the lands, or either tract, with re- 
mainder to the heirs of J. W. Carroll.” The Court construed the words 
“in fee” and “or either tract” as indication of an intent that James A. 
Carroll should “have a fee-simple estate in the land devised to him, and 
to do with and dispose of as he saw fit.” The power of disposition passed 
the fee and the pretended limitation over by way of remainder was 
void for repugnancy. The fee simple had no remainder. 
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This principle is controlling in the present appea:. The intended 
equality of the several devises and the purported limitation over of 
“what remains’ imply a power of disposition which, in the absence of an 
express gift for life only, carried the fee and left in the testator no 
estate which he could limit over as a remainder. Daniel v. Bass, 198 
N. C., 294. It may be noted that in Herring v. Williams, 158 N. C., 1, 
real and personal property was given to the first taker for life with a 
limitation over and as we have pointed out the decision is not applicable 
to the devise under consideration. Judgment 

Affirmed. 


IN THE MATTER OF THE ESTATE OF R. H. WRIGHT, DECEASED, AND R. H. 
WRIGHT, Jr., anD T. D. WRIGHT, EXxecutors or R. H. WRIGHT, DE- 
CEASED, Vv. M. W. BALL AND OTHERS, DEVISEES AND LEGATEES oF R. H. 
WRIGHT, DECEASED. 


(Filed 12 April, 1933.) 


Executors and Administrators B a—Beneficiaries of insurance policy 
held entitled to have sum borrowed on policy paid out of general 
assets. 

The insured and the beneficiaries in a policy of life insurance executed 
a note to the insurer for borrowed money and assigned the policy to the 
insurer as security therefor. The insured received the proceeds of the note 
and used same for his exclusive benetit, carried the note on his books as a 
personal liability, and paid the interest thereon during his lifetime. Upon 
his death, the beneficiaries, as his executors named in his will, paid the 
note out of the general assets of the estate and received from the in- 
surer the full amount of the policy. Held, the executors zould not be made 
to account to the estate for the amount of the note, the note being a per- 
sonal liability of the testator, and there being no provision in the policy 
that upon the maturity of the policy any sum due on account of a loan 
on the policy should be deducted in the settlement with the beneficiaries, 
and the fact that the executors and the beneficiaries were the same 
is immaterial. 


AppEAL by Durham Loan and Trust Company, receiver of the estate 
of R. H. Wright, deceased, and others, from Small, J., at March Term, 
1933, of DurHam. Affirmed. 

The above entitled causes having been theretofore consolidated for 
all purposes were heard at the March Term, 1933, of the Superior 
Court of Durham County, on the petition of the Durham Loan and 
Trust Company, receiver of the estate of R. H. Wright, deceased. The 
facts alleged in the petition and found by the court are as follows: 
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On 12 November, 1901, R. H. Wright, Sr., applied to the State 
Mutual Life Assurance Company of Worcester, Mass., for a policy of 
insurance on his life. The policy was issued by the said company in 
accordance with the application. By its terms the company agreed in 
consideration of the payment by the insured of the premiums as stipu- 
lated therein, to issue and deliver to R. H. Wright, Jr., and T. D. 
Wright, at the death of the insured, thirty bonds, each for the sum of 
one thousand dollars, bearing interest at four per cent from the date of 
issuance, and payable twenty-five years after said date. It was stipulated 
in said policy that when the same had matured, on the request in writing 
of the persons legally entitled to receive the bonds issuable under the 
policy, the company would commute the said bonds and pay in lieu 
thereof the sum of thirty-three thousand dollars. 

The insured, R. H. Wright, Sr., paid the premiums on said policy 
until his death on 4 March, 1929. The policy was in full force at said 
date. By his last will and testament, which was duly probated and re- 
corded in the office of the clerk of the Superior Court of Durham 
County, the insured, R. H. Wright, Sr., named as his executors, the 
beneficiaries in said policy, to wit: R. H. Wright, Jr., and T. D. Wright. 
- The said executors duly qualified for the discharge of their duties, and 
until they were removed by the court, were engaged in the discharge 
of such duties. 

On 2 January, 1926, R. H. Wright, Sr., R. H. Wright, Jr., and T. D. 
Wright, executed and delivered to the State Mutual Life Assurance 
Company of Worcester, Mass., a note for the sum of $18,500. This note 
bore interest from date, payable semiannually, and was due on demand. 
As collateral security for the payment of said note, R. H. Wright, Sr., 
as the insured and R. H. Wright, Jr., and T. D. Wright, as beneficiaries, 
assigned to the State Mutual Life Assurance Company, the policy of 
insurance which the said company had issued on 12 November, 1901, 
on the life of R. H. Wright, Sr. The said R. H. Wright, Sr., received 
for his own use the proceeds of the said note, and during his life paid, 
out of his own funds, the interest due on the note. The said note was 
entered by the said R. H. Wright, Sr., on his books as his personal 
liability. 

After they had qualified as executors of R. H. Wright, Sr., and before 
their removal by the court, R. H. Wright, Jr., and T. D. Wright, as 
executors, paid the note for $18,500, due to the State Mutual Life 
Assurance Company, out of the general funds of the estate, and there- 
after as beneficiaries of the policy issued by the said company on the 
life of the said R. H. Wright, Sr., collected the full amount due under 
said pohey, to wit: the sum of $33,000, with accrued interest. 
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The Durham Loan and Trust Company, receiver of the estate of R. H. 
Wright, Sr., after its appointment by the court as such receiver, at the 
request of certain legatees and devisees of R. H. Wriglit, Sr., deceased, 
demanded that R. H. Wright, Jr., and T. D. Wright aceount to the said 
receiver for the sum of $18,500 and interest, which had been paid by 
them as executors on account of the note held by the State Mutual Life 
Assurance Company and secured by the assignment of the policy of 
insurance on the life of R. H. Wright, Sr., in which they were named 
as beneficiaries. This demand was refused by R. H. Wright, Jy., and 
T. D. Wright. 

The court was of opinion that R. H. Wright, Jr., and T. D. Wright, 
as executors, had rightfully and legally paid the note held by the State 
Mutual Life Assurance Company at the death of R. H. Wright, Sr., out 
of funds belonging to his estate, and had rightfully and legally collected, 
as beneficiaries, the amount due on said policy, and so adjudged. The 
Durham Loan ‘end Trust Company, receiver, and certain legatees and 
devisees of R. H. Wright, Sr., deceased, Gopenled to the Supreme Court. 


Brawley & Gantt for the receiver and others. 
Basil Watkins and McLendon & Hedrick for R. H. Wright, Jr., and 
T. D. Wright. 


Connor, J. There is no provision in the policy of insurance which 
was issued by the State Mutual Life Assurance Company on the life of 
R. H. Wright, Sr., the insured, that upon the maturity of the policy, 
any sum due to the company by the insured on account of a loan on the 
policy shall be deducted from the amount due under the policy in the 
settlement with the beneficiary. The company held the policy under an 
assignment executed by the insured and the beneficiar:es, as collateral 
security for the payment of the note on which the insured was liable, 
personally, as principal, and the beneficiaries, personally, as sureties. 

The executors of the insured paid the note out of the funds in their 
hands belonging to the estate of their testator; thereafter, the company 
paid to the beneficiaries the full amount due under the policv. The 
beneficiaries cannot be required to account to the estate of the insured 
for the sum which the executors paid in discharge of the note of their 
testator. The fact that in the instant case the executors of the insured 
and the beneficiaries under the policy are the same persons, is imma- 
terial. See Russell v. Owen, 203 N. C., 262, 165 S. E., 687. 

On the facts found by the court, there was no error in the judg- 
ment. It is 

Affirmed. 
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STATE y. C. B. RAPER ET At, 
(Filed 12 April, 19383.) 


Conspiracy B a— 
One person alone may not be convicted of criminal conspiracy, and 
where all the defendants charged with conspiracy are acquitted except 
one, the one convicted is entitled to his discharge. 


Apprat by defendant Raper from Clement, J., at January Term, 
1933, of ForsytH. Reversed. 

The bill of indictment follows: 

The jurors for the State, upon their oath, present: That C. B. Raper, 
C. R. Wilson, E. A. Brookshire, H. G. Myers, and George Hilton, late 
of the county of Forsyth, on 1 May, A.D. 1932, with force and arms, 
at and in the county aforesaid, unlawfully, wilfully and feloniously did 
conspire, confederate and agree together to commit the following viola- 
tions of the criminal laws: 

1. Feloniously to forge and counterfeit a bill of lading on the Winston- 
Salem Southbound Railway Company for a carload shipment of cigar- 
ettes and by means thereof to get possession of said car and contents. 

2. Feloniously to break the seal on railway cars containing cigarettes 
as freight in due course of transit on said railway, and to steal said 
cigarettes. 

8. Feloniously to break and enter said car for the purpose of felo- 
uiously taking, stealing and carrying away cigarettes being shipped as 
freight from Reynolds Tobacco Company. 

4. Feloniously to take, steal and carry away cigarettes being shipped 
as freight by Reynolds Tobacco Company over Winston-Salem South- 
bound Railway Company, to the evil example of all persons in like case 
offending, against the form of the statute in such case made and pro- 
vided, and against the peace and dignity of the State. 

The appellant was convicted and from the judgment pronounced he 
appealed to the Supreme Court. 


Attorney-General Brummitt and Assistant Attorneys-General Seaivell 
and Siler for the State. 
L. B. Williams for defendant. 


Apams, J. The five defendants named in the indictment were tried 
in July, 1932, and Myers and Hilton were acquitted. S. v. Raper, 203 
N. C., 489. These two conspired with neither of the others and neither 
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of the others conspired with them. At a later term Raper, Wilson, and 
Brookshire were put on trial and the jury acquitted Brookshire and 
Wilson and convicted Raper, who is charged with conspiring only with 
his ecodefendants. The acquittal of two of the defendants left open the 
question of a conspiracy among the other three; but when two of these 
were acquitted none was left with whom Raper could have conspired. 
The principle is stated in S. v. Tom, 13 N. C., 569, in which Tom, a 
slave, and Donum, a slave, were indicted for a conspiracy to murder. In 
holding that the acquittal of one was the acquittal of the other the 
Court said: “The other question is, whether the acquittal of one of two 
persons charged nominatim in the same indictment with a conspiracy, is 
an acquittal of the other. In this indictment six are charged. The case 
states that the evidence went only to a conspiracy between Tom and 
Donum, yet the jury found Tom guilty generally. That might well be 
done, though Donum were not guilty; because it is sufficient to show a 
conspiracy between Tom and any one of the others. If the case rested 
there, the judgment would be without difficulty affirmed; for this Court 
cannot grant a new trial, for the reason that the verdict is against 
evidence. But the court below instructed the jury that rhey might con- 
yict the prisoner, although they believed all the other persous, except 
Donum, to be not guilty, notwithstanding the previous acquittal of 
Donum upon the same indictment. The case is, therefore, upon the in- 
structions given, the same as if Donum and the prisoner were the only 
defendants. . . . Now conspirators may be said to be coprincipals. 
The guilt of both must concur to constitute that of either; and it must 
consist of a joint act, and it makes one crime in both. As the trial of one 
need not precede that of the other, the trial of both ought to be con- 
eurrent. I think it more than probable that anciently such was the 
course. But, clearly, now it is otherwise. There are many precedents of 
the separate trial of persons indicted for offenses that could not be com- 
mitted by less than two. Mex v. Sudbury, 1 Lord Raymond, 484; S. c., 
12 Mod., 262; Rex v. Kinnersly, 1 Str., 1938; Rex v. Niccolls, 2 Str., 
1227. It is too late now to question it. But it can never follow from 
those cases that where one of the persons, the establishment of whose 
guilt is essential to the conviction of the other, has been legally acquitted, 
the other does not thereby become discharged.” The judgment is re- 
versed. The appellant will be discharged. 
Reversed. 


cr 
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IT. C. BOWIE anp E, A. MCNEILL v. H. C. TUCKER, TRUSTEE oF THE WEST 
JEFFERSON LAND COMPANY ano H. C. TUCKER. 


(Filed 12 April, 1933.) 


Arbitration and Award D c—Where parties do not object to award it is 
error for court to remand same to arbitrators on its own motion. 


Where the court submits a cause to arbitrators with the consent of the 
parties under an agreement that the award should be final, judgment 
should be entered upon their award in the absence of exception or objec- 
tion by either party when the report does not show on its face that the 
arbitrators exceeded their authority, and it is error for the court of its 
own motion to remand the same to the arbitrators for the finding of 
additional facts. 


AppraL by plaintiffs from Stach, J., at October Term, 1932, of 
Asne. Error, 

This action was first tried by a referee appointed by the court, who 
filed his report at July Term, 1932. By consent of the parties, the re- 
port of the referee was set aside, and together with the order of 
reference stricken from the record. 

It was thereupon by consent of the parties ordered by the court that 
the issues raised by the pleadings and the entire controversy between 
the parties involved in the action, be and the same were referred to 
arbitrators named in the order for final determination. The arbitrators 
filed their report and award at October Term, 1932, of the court. The 
award was based upon findings of fact made by the arbitrators. No ex- 
ceptions were filed by the parties or by either of them, to the report or 
to the award. Nor did either of the parties move for time within which 
to file exceptions. 

The judge presiding, of his own motion, ordered that the report and 
award be remanded to the arbitrators, with directions to the arbitrators 
to find other and additional facts, and to determine the rights and 
liabilities of the parties upon these additional facts. 

From this order the plaintiffs appealed to the Supreme Court. 


R.A. Doughton for plaintiffs. 
W. B. Austin and Ira T, Johnston for defendants, 


Connor, J. This action was referred by the court with the consent of 
the parties to arbitrators to determine the issues arising on the plead- 
ings and the rights and habilities of the parties involved in the cou- 
troversy out of which the action arose. It was ordered that the report 
and award of the arbitrators should be a final determination of all 
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matters at issue between the plaintiffs and the defendants involved in 
the controversy. The report and the award filed with the court by the 
arbitrators does not show on its face that the arbitrators exceeded the 
terms of the consent order of the court by which they were named. 

It was error for the court on its own motion, without objection or 
exception to the report and award filed by the arbitrators, to remand 
the same to the arbitrators, with directions that they find other and 
additional facts. In the absence of objection or exception filed by a 
party to the action, judgment should have been entered by the court on 
the award. Robertson v. Marshall, 155 N. C., 167, 71S. E., 67; Snell v. 
Chatham, 150 N. C., 729, 64 8. E., 870; Herndon v. Ins. Co., 110 N.C., 
279, 14S. E., 742. 

Error. 


BADIE H. CONYARD y. LIFE AND CASUALTY INSURANCE COMPANY 
OF TENNESSEE. 
(Filed 12 April, 1983.) 
1. Insurance R a— 

A private one and one-half ton motor driven truck is a “private motor 
driven car’ within the meaning of that term as used in a policy of 
accident insurance, 

2. Insurance E b— 


Where an insurance policy is reasonably susceptible of two interpre- 
tations, the one more favorable to the insured will be adopted. 


APPEAL by defendant from Cowper, Special Judge, at January Term, 
1988, of ALAMANCE. 

Simou Conyard was fatally injured 19 April, 1932, by accidental 
means when the private Chevrolet one and one-half ton motor driven 
truck, in which he was driving at the time, struck the embankment of 
the highway and threw him violently to the hard surface portion of the 
road. The deceased held an insurance policy with the defendant com- 
pany which provided an indemnity of $1,000 for death from accidental 
bodily injuries resulting from the “collision of or by any accident to any 
private drawn vehicle or private motor driven car in which the insured 
is riding or driving.” The plaintiff, wife of the deceased, was named 
as beneficiary in said policy. 

There was judgment for the plaintiff, from which the defendant ap- 
peals, assigning error. 


Long & Long for plainirff. 
Long & Ross for defendant. 
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Sracy, C. J. Is a private Chevrolet one and one-half ton motor driven 
truck a “private motor driven car” within the meaning of the pohey in 
suit? The case was made to turn on the answer to this question in the 
court below, and we are disposed to agree with his Honor that it is. 

The term “motor driven car” is broad cnough to include a motor 
driven truck, and we cannot say a narrower Interpretation was intended 
by the parties. The rule of construction is, that when an insurance 
poliev is reasonably susceptible of two interpretations, the one more 
favorable to the assured will be adopted. “The policy having been pre- 
pared by the insurers, it should be construed most strongly against them.” 
Banka Ins C0.4.90° L284 6185 Jolley & Ins, Co, 199 XN. Cs. 269, Lost 
Sie 400 de vee ood v. Ins. Co., 185 N. C., 538, 117 S. E,, 790. 

There was nothing said in Lloyd v. Ins. Co., 200 Lae 722, £58 Dx A, 
386, -laderson v. ee C Op, LOT Ne Ga i2y LAT S. E., 693, or Gant «a. Lns. 
Og TOE Na Rg SAS S. E., 740, which fe er agalust the position 
here taken, 


Affyimed, 


STATE y. EUGENE HINES. 


(Triled 12 April, 1983.) 
Criminal Law I a— 

Where nothing is done to perfect the appeal of a defendant, although 
he was allowed to appeal in forma pauperis, and the appeal is not ready 
for argument at the call of the district to which it belongs, the appeal 
will le dismissed on metion of the State. 


Morton by State te docket appeal, affirm judgment and dismiss the 
appeal. 


Attorney-General Brummitl and Assistant Attorney-General Seawell 
for the State. 


Stacy, C. J. At the November Term, 1932, Forsyth Superior Court, 
Eugene Hines was tried upon an indietment charging him with the 
murder of one Lacy Weatherspoon, which resulted in a conviction and 
sentence of death. The prisoner gave notice of appeal to the Supreme 
Court, but this has not been prosecuted as required by the rules, albeit he 
was allowed to appeal in forma pauperis, and was given sixty days from 
17 November within which to make out and serve statement of case on 
uppeal, aud the solicitor was allowed sixty days thereafter to prepare 
wud file exceptions or countercase. 
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Apparently nothing has been done on behalf of the prisoner to perfect 
his appeal. The case should have been ready for argument at the call of 
the Eleventh District, 4 April, 1933, the district to which it belongs. 
The motion of the State will be allowed. Judgment 

Affirmed. Appeal dismissed. 


MAX PLOTKIN v. REALTY BOND COMPANY. 


(Filed 12 April, 1933.) 


1. Fraud A a— 


The essential elements of actionable fraud are a representation, its 
falsity, knowledge and fraudulent intent on the part of the person making 
it, deception and injury. 


2. Fraud A e—It is duty of grantee to read deed unless prevented by 
fraud. 


It is the duty of the grantee in a deed to read the -nstrument unless 
prevented from so doing by fraud or misrepresentation on the part of the 
erantor, and where he fails to read the instrument after full opportunity 
he may not recover on the ground of fraud for the failure of the deed to 
convey certain adjoining land represented by the grantor to be included 
therein. 


3. Fraud C e—Evidence in this case held insufficient to show deception 
or fraudulent intent, and nonsuit should have been granted. 


A. conveyed certain land to B. B. conveyed the northern corner thereof 
to the city, and then conveyed the remainder to defendant by deed de- 
scribing the whole tract and including in the description the part pre- 
viously conveyed to the city. The defendant conveyed the land to plaintiff 
by deed erroneously containing the description in the oviginal deed to B. 
Defendant's agent pointed out the land to plaintiff and represented that 
certain land adjoining the property on the west was included therein. All 
the deeds were recorded, and plaintiff given opportunity to investigate 
the title. The description in the deed would have diselcsed that the land 
to the west was not included therein, There was no eviclence that defend- 
ant's agents knew that a part of the property had been conveyed to the 
city, or that they knew the boundaries of the property. £eld, the grantor’s 
action to recover damages for fraud should have been nonsuited, there be- 
ing evidence that the grantee should have discovered the error through 
proper diligence, and there being no evidence of knowledge or fraudulent 
intent on the part of the grantee’s agents. 


4, Deeds and Conveyances C f— 


Where certain property not owned by the grantor is included in the 
description in the deed through the mutual mistake of the parties, the 
grantee may not recover therefor on the deed'’s covenant of seisin. 
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Civin action, before Harding, J., at February Term, 1932, of 
ForsyTu. 

Couslar owned a rectangular lot at the corner of Walnut and Broad 
streets in the city of Winston-Salem. He conveyed to the city a portion 
of the lot for the purpose of rounding the intersection of said streets, 
and this space was paved and sidewalks built. The remaining portion 
of the lot, then owned by Couslar, was in the form of a triangle. 
Subsequently Couslar conveyed the lot to defendant by deed duly re- 
corded. This deed described the original rectangular lot and hence in- 
cluded the portion owned and paved by the city. 

The defendant and the plaintiff entered into an agreement to exchange 
certain lands or lots, and as a result the plaintiff received a deed from 
the defendant for the Couslar lot. The description of the land therein 
was the same as that contained in the deed from Couslar to the defend- 
ant. Hence the deed to the plaintiff included the portion owned by the 
city and then paved and used as a street. 

The plaintiff’s deed, executed by the defendant, was duly recorded on 
25 March, 1927. Thereafter, on 14 July, 1928, the plaintiff instituted 
the present suit against the defendant. He alleged that the agent of 
defendant pointed out the land to him before the deed was executed, 
and that the lot so pointed out included an area west of and adjoining 
the lot described in the deed. It was further alleged that in pointing 
out said area that the defendant did not own, the plaintiff was misled, 
deceived and defrauded, and that the defendant intended to deceive and 
defraud the defendant by such false representation. The plaintiff fur- 
ther alleged that the deed from the defendant to him contained a cove- 
nant of seisin and warranty, and that there was a breach of the covenant 
of seisin for that portion of land described in the deed which was 
at the time covered by the street as aforesaid. Whereupon, the plaintiff 
prayed damages in the sum of $2,250. 

The defendant filed an answer alleging that in executing the deed to 
the plaintiff the draftsman had followed the description in the deed from 
Couslar to the defendant, and through inadvertence and mistake had 
included in the description that portion of land theretofore conveyed by 
Couslar to the city and then covered by the street and sidewalk. The 
defendant further denied any and all false representations with respect 
to pointing out any boundaries of the lot or of an area adjoining and 
west of the triangular lot actually owned by the defendant at the time 
the deed was made. 

The plaintiff testified: “We went to the property located at the south- 
west corner of Broad Street and Walnut Street. When we got to that 
property Mr. Wilkes took out a little book and read the dimensions, and 
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then he stepped it off to certain points. Mr. Pfaff sent Mr. Wilkes out 
with me to look at that piece of property. I have seen Mr. Wilkes in 
and around the place of business of Realty Bond Company. He was sell- 
ing real estate for the Realty Bond Company or he was carrying a paper 
and showing different pieces of property. Mr. Wilkes stepped off from 
the sidewalk now there from that point on the southern line, going west 
S1 aud some teuths feet to an old fence that stood there at that time; 
then he kept on stepping around from that point, going north, to a 
certain point at the sidewalk where the sidewalk looked a httle newer 
than the old sidewalk on Walnut Street. . . . Thea we went along 
Walnut Street with the sidewalk to a certain point 50 some feet ; 
then from that point back to the point of beginning around the curve. 
After I went out there and looked at the property I appointed 

an attorney to look up the title. He made a report to me, and pursuant 
to that report I signed a deed to my property and received deeds from 
them for their property and $1,050 in cash. . . . I suppose I did 
state in the original complaint that a part of the property pointed out 
to me had been deeded to the city of Winston-Salem. . . . I may 
have stated to Mr. Pfaff that they had deeded me something that was 
in the street. . . . I had a reasonable time to investigate the title 
to the property before 1 got the deed. The deed was handed to an 
attorney of mine employed for the purpose of investigating the title. 
He did investigate the title. I probably had the deed a couple of days 
in all investigating the title. The deeds were signed after he finished 
his investigation. The attorney chosen by me had done some work for 
me before and I had confidence in him. He reported to me that the title 
was all right and I relied on his statement about it. Relying upon 
his statement about it I accepted the deed to this property. 
Mr. Wilkes did not do anything to prevent me from having a surveyor to 
locate this lot, . . . nor did the Realty Bond Company do anything 
to prevent me from making inquiry as to the exact location of the prop- 
erty. The Realty Bond Company gave me time betweer the date of the 
contract and the delivery of the deed in which to exam:ne the title and 
determine for myself. I suppose it was about a week frora the date of the 
contract until the deeds were delivered. . . . After Mr. Wilkes had 
pointed out the area I relied on the representation that he made as to the 
piece of ground that was being deeded to me.” The plaintiff also testi- 
fied that the triangular piece of property actually conveyed by the deed 
was worthless. 

The following issues were submitted to the jury: 

1. “Did the defendant, through its agent, point out the boundaries 
F to J to H to E to G and back to F, as alleged in the complaint ?” 
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2. “Tf so, was the plaintiff induced to accept his deed by fraud and 
deceit, as alleged in the complaint?” 

“What amount of damages, if any, 1s plaintiff entitled to recover 
due to the misrepresentation by the defendant?” 

4. “Did the defendant execute to the plaintiff a deed containing a 
covenant of seisin for the tract on the plat designated A, B, C, D?”’ 

5. “Was the description inserted through the mutual mistake of the 
parties, and should it be corrected to contain tract designated ‘TF, to B, 
to E, to G, to FY as alleged in the answer?’ 

6. “If not, what amount of damages, if any, has the plaintiff sustained 
due to breach of the covenant of seisin ?” 

The jury answered the first issue “Yes,” the second issue “Yes,” the 
third issue “$1,250 without interest,” the fourth issue “Yes,” and the 
fifth issue “Yes,” and did not answer the sixth issue. 

From judgment upon the verdict the defendant appealed. 


Elledge & Wells for plaintiff. 
Ingle & Rucher for defendant. 


Broepen, J. Was there sufficient evidence of fraud and deceit to be 
submitted to the jury? 

“The essential elements of actionable fraud or deceit are the represen- 
tation, its falsity, scienter, deception, and injury. The representation 
must be definite and specific; it must be materially false; 1t must be 
iiade with knowledge of its falsity or in culpable ignorance of its truth; 
it must be made with fraudulent intent; it must be reasonably relied 
on by the other party; and he must be deceived and caused to suffer 
loss.” Electric Co. v. Morrison, 194 N.C. , 816, 139 S. E., 455; Peyton vr. 
Griffin, 195 N. C., 685, 143 S. E., 525. 

The evidence offered by the plaintiff tended to show that the agent 
of defendant pointed out a certain boundary of land, and that in pre- 
paring the deed only a portion of such lot pointed out was ineluded 
therein. The plaintiff testified that he relied upon the representations 
so made by the defendant. Nevertheless a deed was tendered covering a 
portion of Walnut and Broad streets and not including the area west 
of the land described in the deed, which the plaintiff contended was 
pointed out to him. The plaintiff took the deed and turned it over to an 
attorney in whom he had confidence in order that a full investigation of 
the title could be made before the consummation of the transaction. 
Presumably, after a full investigation, the attorney approved the title, 
and the deal was closed. There is no evidence that the defendant resorted 
to any trick, scheme or artifice tending to prevent full and complete ex- 
amination of the description of the property contained in the deed as 
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well as the title to the same. Such facts classify this case in the line of 
cases illustrated by the following: Gatlin v. Harrell, 108 N. C., 485, 18 
S. E., 190; Griffin v. Lumber Co., 140 N. C., 514, 538 S. E., 307; 
Clements v. Ins. Co., 155 N. C., 57, 70 8. E., 1076; Verault v. Seip, 
158 N. C., 363, 74 S. E., 8; Pittman v. Tobacco Growers Asso., 187 
N. C., 340, 121 S. E., 684; Grace v. Strickland, 188 N. C., 369, 124 
S. E., 856; Colt Co. v. Kimball, 190 N. C., 169, 129 S. E., 406; Peyton 
v. Griffin, 195 N. C., 685, 143 S. E., 525. The prevailing principle de- 
clared in the aforesaid line of cases was expressed in Giffin v. Lumber 
C'o., supra, as follows: “It is elementary learning that common prudence 
requires that before signing a deed the grantor should read it, or, if 
unable to do so, should require it to be read to him, and his failure to 
do so, in the absence of any fraud or false representations as to its 
contents, is negligence, for the result of which the law affords no re- 
dress. . . . But when fraud or any device is resorted to by the 
grantee which prevents the reading, or having read, the deed, the rule is 
different.” In like vein Varser, J., wrote in Colt v. Kimball, supra, the 
following: ‘“Defendant’s testimony shows that he is a man of education 
and prominence, accustomed to the transaction of business, and of much 
experlence, with more than an average education; whc has served on 
the board of education for Vance County for many years. It was his 
duty, unless fraudulently prevented therefrom, to read the contract, or, 
in case he was not able to read the fine print without stronger glasses, 
to have it read to him. This rule does not tend to impeach that valuable 
principle which commands us to treat each other as of good character, 
but rather enforces along with it, the salutary principle that each one 
must ‘mind his own business’ and exercise due diligence to know what he 
is doing. Having executed the contract, and no fraud appearing in the 
procurement of the execution, the Court is without power to relieve the 
defendant on the ground that he thought it contained provisions which 
it does not.” 

Furthermore, in Terault +. Seip, supra, the Court said: “An essential 
element of actionable fraud is the scienter or knowledge of the wrong 
on the part of the vendor. Where the representation is made as a part of 
the warranty, the vendor is held liable for his statement, whether he 
knew it to be true or not, but where the action is for fraud the burden 
is upon the party setting 1t up to prove the scienter.” 

There is no evidence in the record tending to show that the agent of 
defendant knew that a part of the original lot had been conveyed to the 
city, nor does it appear that he knew the exact boundaries of the land 
owned by the defendant. While it is true that the deed accepted by the 
plaintiff covered land belonging to the city, the jury found that such 
portion was incorporated through the mutual mistake of the parties. 
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Such finding of course eliminates the right to recover upon the breach 
of the covenant of seisin. 

The Court is therefore of the opinion, and so holds that the motion for 
nonsuit, duly made upon the cause of action sounding in fraud and 
deceit, should have been granted. 

Error, 


JOHN C. SHARPE, ADMINISTRATOR D. B. N. oF LUTHER DALTON, DECEASED, 
v. MART CARSON Et AL. 


(Filed 12 April, 1933.) 


1. Descent and Distribution B c— 


Under statutory modification of the common law, the mother and 
brothers and sisters of a bastard may inherit from him, but the rule 
extends no further, and the brothers and sisters of the bastard's mother 
may not inherit from him. 


2, Insurance N a—Proceeds of War Risk Insurance held to escheat to 
the University under the facts of this case. 


In an action to determine conflicting claims to the proceeds of War 
Risk Insurance in the hands of the deceased soldier’s administrator it 
appeared that the soldier was a bastard, and that the funds were claimed 
by the brothers and sisters of the soldier’s mother, the U. 8. Government, 
and the University of North Carolina, the deceased soldier’s wife being 
incapable of claiming the funds because of marital misconduct. Judgment 
Was entered in the lower court in favor of the soldier’s uncles and aunts, 
nnd the Government did not appeal. Upon the University’s appeal it is 
held: the uncles and aunts of the deceased soldier are incapable of in- 
heriting from him, and the funds escheat to the University, and the rights 
of the Government under Title 88, U. S. C. A. need not be determined, the 
Government not haying appealed, nor can the Government's rights be set 
up by the uncles and aunts to defeat the University’s claim. 


3. Appeal and Error F d— 


Where the U. S. Government, claiming the proceeds of War Risk In- 
surance under section 514, Title 38, U. 8S. C. A., does not appeal from a 
judgment in favor of certain individual claimants, and on appeal it is 
decided that the funds escheat to the University, the question of whether 
the Government is estopped by the judgment is not presented for decision 
on the record. 


Civit action, before MacRae, Special Judge, at February Term, 1932, 
of IREDELL. 

Luther Dalton, a soldier, died on or about 1 October, 1918, covered 
by a policy of War Risk Insurance in the amount of $10,000. The 
beneficiary named in the policy was Will Dalton, Will Dalton died on 
21 February, 1929. Thereafter, John C. Sharpe, the plaintiff, was ap- 
pointed administrator, d. b. n. of the estate of Luther Dalton, the de- 
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ceased soldier. Said administrator has in his hands for distribution, 
arising from said policy, the sum of $4,580.33, and instituted this action 
for the purpose of settling said estate and distributing the money. 
Luther Dalton, the soldier, was the illegitimate son of Isabel Carson, 
who predeceased him, and he changed his name from Carson to Dalton. 
Tn 1912, Luther Dalton married Daisy Allen. They separated soon after 
the marriage and Daisy Dalton died on or about 25 February, 1921, 
leaving no children born to her as a result of the union. 

At the time of his death the soldier left no surviving children, mother, 
brothers, sisters, or the descendants of such, but he left the defendants, 
Mark Carson and William Carson, uncles, and Maria Martin, an aunt, 
and the children of an uncle, Thomas Carson, who died in 1917, and the 
children of an aunt, Mollie Carter, who died in 1927, and other children 
of uncles and aunts. 

When the suit was instituted various clannauts came into court in 
order to get the money. 

(1) Some of the petitioners, who were the children of Thomas Car- 
son, a deceased uncle, assigned their interest In the estate of Nick 
Dalton. 

(2) The uneles and aunts and the children of deceased uneles and 
aunts, both legitimate and illegitimate, filed an answer claiming the 
fund, 

(3) A. D. Folger, administrator of Daisy Dalton, the deceased wife, 
filed an answer claiming the fund. 

(4) The University of North Carolina was duly made a party to the 
cause and claimed the fund upon the theory of an escheat. 

(5) The United States of America filed an answer claiming the fund 
hy yirtue of section 514, Title 38, War Veterans Act. 

Daisy Dalton, the wife of the soldier, was ving at the time of iis 
death, but it was alleged that by reasou of misconduct on her part she 
had forfeited her right to share in the estate of her husband. 

The following issues were submitted to the jury: 

1. “Did Daisy Dalton, wife of Luther C. Dalton, clope with an 
adulterer ?”’ 

2, “Did the said Daisy Dalton, wife ot Luther Carson Dalton, wil- 
fully and without just cause abandon her husband and refuse to live with 
him and was not living with him at the time of his death?” 

The jury answered both issues “Yes.” 

Upon the verdict Judgment was entered directing that the estate be 
distributed in seven equal shares to the lying uneles and aunts of the 
deceased and the children of deceased uncles and aunts. 

From the foregoing judgment A, D. Folger, administrator of Daisy 
Dalton, the United States of America, and the University of North 
Carolina appealed. 
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However, these appeals were not perfected, and the only appellant 
before the Court is the University of North Carolina. 


J.W. Van Hoy and Buren Jurney for University of North Carolina. 
Lanly, Hendren & Womble, W. A. Bristol and DuBose & Weaver for 
distributees of Luther Dalton, 


Brocpren, J. Two questions of law are presented for decision: 

1. Are the brothers and sisters and representatives of deceased brothers 
and sisters of the mother of a deceased illegitimate soldier, the next of 
kin of such soldier, and thus entitled to the proceeds of the insurance 
in the hands of the administrator? 

Before this Court was ten years old as a separate and independent 
entity of government, it had oceasion to discuss the legal status of a 
bastard, in the case of Kimborough v. Davis, 16 N. C., 71. Taylor, the 
first Chief Justice, said: “According to the law of England, bastards 
are Incapable of being heirs. They are considered as the sons or children 
of nobody, and no inheritable blood flows to their veins, and therefore, 
if there be no other claimant than such illegitimate children, the land 
shall escheat to the lord. They can have no other heirs than the issue 
of their own bodies; for as they are considered the children of nobody, 
there ean be no ancestors by whom «a kindred or relation can be made. 
The reason of excluding them from the right of imbheritance, 1s on ac- 
count of the uncertainty of their ancestors. But our Legislature, wisely 
considering that this rule ought not to extend to cases where there is no 
uncertainty, as the mother of a bastard, has made them inheritable to 
their mothers, and to each other.” In hke vein Pearson, C. J., spoke in 
Walker v. Johnston, 70 N. C., 576, saying: “We think the University is 
entitled to the one-fourth part, given to ‘James Walker,’ his sister 
Jane’s son.” James was a bastard, and died intestate and without chil 
dren, and has no kin. By the common law a bastard was nullius filius, 
he was the child of no one in contemplation of law; and even his mother 
was not supposed to be kin to him. This rigidness of the common law 
has been relaxed by statute, so as to recognize the brothers and sisters of 
a bastard and his mother, as being of kin to him; but it cannot be 
extended, by even a strained construction, to the children of the brothers 
and sisters of his mother.” Also, In re Mstate of Damon Bulloch, 195 
N. C., 188, 141 S. E., 577, Stacy, C. J., said: “True, 1t 1s provided by 
C.S., 140, that every legitimate child of a mother dying intestate shall 
be considered among her next of kin, and as such shall be entitled to 
share in her personal estate; and, further, that illegitimate children, 
born of the same mother, shall be considered legitimate as among them- 
selves, but this is as far as the statute goes.” See, also, Powers v. Kite, 
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83 N. C., 156; Bettis v. Avery, 140 N. C., 184, 52 S. E., 584; In re 
Estate of Wallace, 197 N. C., 3384, 148 8. E., 456. The Walher case, 
supra, expressly decides the proposition of law in controversy relating to 
the right of uncles and aunts and the issue of such to distributive shares 
in the estate of the deceased soldier. 

The collateral claimants, however, contend that the Walher case must 
be read in connection with chapter 64, part 2, sections 5 and 6. The 
Walker case was decided in January, 1874. Battle’s Revisal went into 
effect on 1 January, 1874, and chapter 45, sections 107 and 108 thereof, 
is practically identical with C. §., 140. Manifestly, it is to be assumed 
that the Court had in mind the statute existing at the time the decision 
was rendered. 

However, the claimants assert that the University of North Carolina 
has no interest in the cause of action or in the proceeds of the insurance 
by reason of the proviso in section 514, Title 38, U. 8. C. A., which is 
as follows: “In cases when the estate of an insured would escheat under 
the law of the place of his residence the insurance shall not be paid to 
the estate but shall escheat to the United States and be credited to the 
military and naval insurance appropriation. This section shall be deemed 
to be in effect as of 6 October, 1917.” Consequently, it is argued that 
the money belongs to the United States by express provision of the 
Federal statute, and hence the University has no standing in court. 

The United States of America was a party to the action. A judgment 
was rendered by a court of competent jurisdiction and the United States 
did not appeal. Furthermore, the proviso of said section 514 declared 
that if the estate of the insured was subject to escheat, “the insurance 
shall not be paid to the estate but shall escheat to the United States,” 
ete. The money was paid by the Federal Government to the administra- 
tor of the insured. A serious question would arise if it were necessary 
in this case to determine how far the sovereign is estopped by a judgment 
of a court of competent jurisdiction or as to whether estoppel or waiver 
can be asserted against the Federal Government by virtue of the fact 
that the money was actually paid to the estate of the insured. See 
Laylor v. Shufford, 11 N. C., 116; Candler v. Lunsford, 20 N. C., 542; 
Wallace v. Maxwell, 32 N. C., 110; 8S. vo. Williams, 94 N. C., 891. 

Such a question is not now before this Court. The only appellant is 
the University of North Carolina, and the solution of the case depends 
upon the relative rights of the University and of the collazeral claimants 
of the deceased upon the present record. Upon such record the Court 
concludes that the University of North Carolina is entitled to the fund, 
subject, however, to the payment of costs and other expenses and charges 
duly allowed by the court. 

Reversed. 


N.C.| SPRING TERM, 1933. 517 


DALLAS v. WAGNER, 


JOE DALLAS v. ELIZABETH MARGARET WAGNER, TRADING AND DOING 
BUSINESS AS GREENSBORO LOAN COMPANY anp CHARLES L. WAG- 
NER Aanp ELIZABETH WAGNER, INDIVIDUALLY. 


(Filed 19 April, 1933.) 
1. Fraud A a— 


The elements of actionable fraud are a false statement, knowledge of 
its falsity or culpable ignorance on the part of the person making it, 
intent to deceive, and deception and damage. 


2. Same—Plaintiff held not entitled to recover for fraud under facts of 
this case, his remedy, if any, being for breach of contract. 


Where in an action for fraud the evidence is to the effect that plaintiff 
purchased a diamond pin and ring which defendant guaranteed in writing 
were genuine, and that the written guarantee also contained a stipula- 
tion that defendant would loan thereon a certain sum at any time within 
twelve months, and that defendant refused to loan the amount stipulated 
within the specified time upon demand, but there is no evidence that the 
diamonds were not genuine: Held, the plaintiff’s action for fraud should 
have been nonsuited, the plaintiff’s remedy, if any he has, being for 
breach of the contract to loan the amount stipulated. 


AppgeaL by defendants from Stack, J., and a jury, at January Term, 
1933, of GuitForp. Reversed. 

The plaintiff purchased of the defendants (1) a man’s diamond pin, 
(2) a man’s diamond ring. At the time the following agreement was 
entered into: 


“Greensboro Loan Company. 
Greensboro, N. C. 


Guarantee No. 533. 


113 East Market Street. 
Guarantee, 


This is to certify that we have this day sold to Joe Dallas, Greens- 
boro, N. C. 

(Article) Men’s Dia. Pin. 

And we guarantee the above genuine diamond. 

(Special remarks) Will loan $250.00. 

Greensboro Loan Company. 

Date: 25 December, 1930. Per Chas. L. Wagner. 
(Amount) $350.00. 
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Greensboro Loan Company. 
Greensboro, N. C. 
Guarantee No. 585. 


East Market Street. 
Guarantee, 
This 1s to certify that we have this day sold to Joe Dallas, Greens- 
boro, N.C. 
(Article) Men’s diamond ring. 
And we guarantee the above genuine diamond. 
(Special remarks) Will loan $250.00. 
Greensboro Loan Company. 


Date: 26 December, 1930. Per Chas. L. Wagner. 
Amount $400.00. (Within one year from above date.)” 


The complaint of plaintiff, with the amendment allowed by the court 
below, was an action for actionable fraud or deceit in the sale of the 
diamond pin and ring. The defendants denied the allegations of the com- 
plaint as to fraud or deceit. 

The issues submitted to the jury and their answers thereto, were as 
follows 

“1. Did the defendants induce the plaintiff to purchase of them the 
scarf pin and ving in question by false and fraudulent representations, 
us alleged in the complaint ? Answer: Yes. 

2, If so, what amount of damages, if any, is the plaintiff entitled to 
recover of the defendants on account thereof? Answer: $90.00. 

3. When the plaintiff pledged the pin and ring to the defendants had 
the diamond stones been changed and the ones pledged not the ones that 
the plaintiff had bought of the defendants? Answer: No. 

4. lf the stones in question were not the same, in what amount, if any, 
is the plaintiff indebted to the defendants? Answer: = 

The total sale price of the diamond pin and ring was $750.00. Plain- 
tiff, according to the evidence, had borrowed from defendants $110.00 
on the diamond piu and $150.00 on the diamond ring—a total of $260.00, 
and set up a counterclaim for same—(4265.00). The judgment of the 
court below is the difference between the purchase price of the diamond 
ring and pin and the money loaned on same, viz. : $490.00. 

The allegations of the complaint and answer are lengthy, but we 
think the above sufficient to set forth the controversy. At the close of 
plaintiff’s evidence the defendants moved for judgment us of nonsuit. 
Motion denied. Exception by the defendants. 
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The defendants introduced no evidence and again reviewed their mo- 
tions for judgment as of nonsuit. Motions denied, exception by defend- 
ants. The defendants duly assigned error and appealed to the Supreme 
Court. 

The necessary facts will be set forth in the opinion. 


A. Stacey Gifford for plaintiff. 
Shelley B. Caveness for defendants. 


Crarkson, J. The question involved: “Did the trial judge commit 
error in refusing to grant the defendants’ motion for judgment as of 
nonsuit at the close of plaintiff’s evidence?” We think so. 

The contract as to the (1) man’s diamond pin and (2) man’s diamond 
ring, was as follows: “And we guarantee the above genuine diamond— 
special remarks: Will loan $250.00 . . . within one year from above 
date.” 

A guarantee is he to whom a guaranty is made. The contracts were 
special guaranties to plaintiff. If the diamond pin and ring were not 
genuine diamonds, the plaintiff had a cause of action on the contract of 
guaranty. Plaintiff when he elected to purchase the diamond took a 
guarantee that the diamonds were genuine and also the contract was to 
the effect that on the diamond pin and ring that he could borrow 
$250.00 on each—a total of $500.00. 

In Pollock on the Law of Torts (1923), 12 ed., p. 288-4, the rule is 
well stated: “To create a right of action for deceit there must be a 
statement made by the defendant, or for which he is answerable as 
principal, and with regard to that statement all the following conditions 
must occur: (a) It is untrue in fact. (b) The person making the state- 
ment, or the person responsible for it, either knows it to be untrue, or 1s 
culpably ignorant (that is, recklessly and consciously ignorant) whether 
it be true or not. (c) It is made to the intent that the plaintiff shall 
act upon it, or in a manner apparently fitted to induce him to act upon 
it. (d) The plaintiff does act in reliance on the statement in the manner 
contemplated or manifestly probable, and thereby suffers damage.” 
Corley v. Griggs, 192 N. C., 171, 173. 

The plaintiff testified, in part: “So we goes on back in the store, and 
then he says this is the best one here, Joe, so I says what is the price, 
he says $350.00, so I says what will you give me on this Mr. Waguer, 
if J get broke, he says, well, Joe, I will give you $250.00 on it if you 
go broke. I says, will you give me a contract, he says, yes, so he wrote 
the contract, so I bought the pin. I was in the store about an hour 
maybe. He said it was a genuine diamond pin, said he guaranteed i 
‘a be a genuine diamond pin. That was all that was said, the deal was 
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closed when he signed the contract. I had another transaction with Mr. 
Wagner on the next day. I went in and told him I wanted to look at a 
ring so he showed me one and so he looked at it and taken it out to the 
light, the stone was about that same size, and he carried me through 
the same test with it another time. He wanted to know did I know the 
best stone so I taken the wrong stone the second time. I finally bought 
the diamond ring and paid $400.00. He told me that it was one of the 
best stones that he had in stock that size, that he would lond me $250.00 
any time I got ready in twelve months. He said it was valued $400.00 
and I was getting a.bargain in it at the price and so I asked him, well, 
now suppose IL get busted at any time, Mr. Wagner, and need some 
money. He says well, Joe, I will let you have $250.00 any time on it. 
Any time within twelve months you come with it and he executed a 
written contract.” 

Plaintiff further testified to the effect that defendants would not lend 
him on the diamonds as much as was promised under the above men- 
tioned contracts. “I have never secured the balance of the loans.” On 
cross-examination, he said: “I have been up for running a lottery and 
have been found pinilty, I have been up in court for gambling. 
Mr. Wagner said the price of the ring was $400.00 and I bought it. He 
said that he would lend me $250.00 on each one of them and that was all 
that was said.” 

The wife of plaintiff testified, in part: “My husband called me on 
long distance and told me to get the ring and take it down to Mr. Wagner 
and get $250.00. Mr. Wagner left word with his wife and when I went 
down to get the money she only gave me $150.00 and I was to call back 
the next day and get the remainder.” 

We find no evidence on the part of plaintiff that the diamonds were 
not genuine as guaranteed by defendants. In plaintiff’s brief he says: “It 
is true that the plaintiff did not allege or prove any techrical defects in 
the quality of the diamonds purchased by him.” The plaintiff did 
testify: “Mr. Wagner told me at the magistrate’s trial that the diamonds 
has been taken out and some others replaced, and that the stones that 
were 1n the ring and pin when I returned them were cloudy and had 
specks in them, this was the first time I heard this contention.” 

Plaintiff’s witness, Howard Reynolds, on cross-examination, testified : 
“I have been arrested twice for having whiskey in my possession. Have 
not worked regularly in five years. [ don’t know whether the stone was 
changed before it got in my hands or not. J/r. Wagner stated before the 
magistrate that the reason the pin was worth only $110.00 and the ring 
$150.00 was because the diamonds had been changed. That the stones 
were originally blue white and perfect and that they now had defects 
in them and were cloudy. Mr. Wagner also testified before the magistrate 
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that the reason he only loaned $110.00 on the pin and $150.00 on the 
ring at the time was because he wanted a chance to examine them and 
didn’t have a chance right then.” 

Plaintiff’s own testimony is to the effect that he relied on the guar- 
antee and further that he could not borrow $250.00 from defendants on 
each diamond, in accordance with the contracts. 

We do not think there was sufficient evidence of actionable fraud or 
deceit to have been submitted to the jury. We think the remedy of 
plaintiff, if any, was an action on his contracts. Potter v. Miller, 191 
N. C., 814. For the reasons given, the judgment is 

Reversed. 


T. B. DIXSON y. C. E. JOHNSON REALTY COMPANY. 
(Filed 19 April, 1933.) 


1. Vendor and Purchaser G b—-Evidence in this action to recover for 
breach of contract to purchase held sufficient to be submitted to the 
jury. 

Defendant gave plaintiff a written agreement to repurchase certain 
land at the contract price within a year if the plaintiff should be dis- 
satisfied with the lot. In the plaintiff’s action to recover for defendant’s 
refusal to repurchase the land in accordance with the agreement there 
was evidence that plaintiff demanded that defendant repurchase the land, 
and that plaintiff was ready, able and willing to execute a deed therefor: 
Held, the evidence was sufficient to be submitted to the jury. 


2. Vendor and Purchaser C a — Extension of agreement to purchase 
for definite time at defendant's request held not to relieve him of 
liability. 

Defendant was under obligation to purchase certain lands at plaintiff's 
option at any time within one year. At defendant’s request the agree- 
ment was extended for a year in order to give defendant time to dispose 
of the lot, and a memorandum of the extension was made on the bottom 
of the agreement: Held, the defendant was not relieved of his obligation 
under the agreement by plaintiff's failure to insist on performance within 
the time stipulated in the original agreement, the modification of the 
agreement being at defendant's request and by agreement with him. 


3. Principal and Agent C b— 
Under the evidence in this case the question of whether defendant's 
agent had authority to agree to a modification of the contract between the 
parties is held a question of fact for the determination of the jury. 


AppEaL by plaintiff from Sink, J., at February Term, 1933, of 
Forsytu. Reversed. 
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The evidence on the part of plaintiff: “In the negotiation of the con- 
tract alleged in paragraph three of the complaint, I dealt with M. AA. 
Biggs, salesman for the C. E. Johnson Realty Company, and Mr. Rus- 
sell Johnson, secretary of the company; I purchased tac lot from the 
C. E. Johnson Realty Company through Mr. Biggs as salesman. Before 
the contract expired [ asked Mr. Biggs to make arrangements to relieve 
me of the lot, that I was not satisfied with it, would net retain the lot 
and that I wanted to deed the lot back to them, and they to refund 
the money in accordance with the terms of the contract. Mr. Biggs asked 
me to give him further time in which to turn the lot and if I would 
do that he would extend the contract for another twelve mouths, that he 
would confirm the contract for another twelve months. .After argument, 
then, or request that I make this extension or give him further time in 
which to comply with the contract, he made this notation on the bottom 
of the contract, extending the time for the fulfillment of the contract 
for another twelve months. (At this point in the testimony of the 
witness, Dixson, the plaintiff introduced the memorandum of agreement 
referred to 11 the testimony. It is as follows: ‘We scll the earth—C. E. 
Johnson Realty Company—Real Estate and Fire Insw:anee—Reputa- 
tion our capital—Rehabilhty and Promptness—Winston-Salem, N. C., 
6 November, 1928. . . . C. E, Johnson Realty Company hereby 
agrees to refund to T. B, Dixson, the full purchase price of $4,837.80 
for lot No. 14, in “Stratford Place,” with 6 per cent interest, on 6 
Noveiber, 1929, in the event the above named purchaser should not be 
entirely satisfied with purchase of said lot. Yours very truly, C. E. 
Johnson Realty Company, by C. E. Johnson, pres. Attest: R. C. John- 
son, Sec. . . . We hereby agree to renew the above contract and ex- 
tend the ternis aud guarantee for another twelve months to 6 November, 
1930. C, E. Johnson Realty Company, bv R. C. Johnson, treas. M. uA. 
Biggs, witness.’ 

Before the expiration of that amendment I made further demands on 
My. Biggs that he take up the lot and refund the money, and he came 
back and asked that I allow him a little further time in which to com- 
plete the sale of the lot as he had several folks in view that he could sell 
it to and he would then refund the money to me, stating then that if I 
would do that he would get the contract renewed for another twelve 
mouths. I agreed with My. Biggs to allow lim to do that. Mr. Biggs 
stated he would get Mr. Russell Johusou to make notation on the books 
of the C. E. Johnson Realty Company and also make notation on the 
original contract and that he would have Mr, Johnson call by my office 
and give me this confirmation. After some time had clapsed Mr. Johnson 
had not come in, I called Mr. Biggs’ attention to it again and he said Mr. 
Johnson had already told him he would attend to it and had made nota- 
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tion on the books and would bring the necessary papers by my office 
at the first opportunity. I called on Mr. C. E. Johnson in the latter 
part of October, 1931, or the first of November. I called by C. E. 
Johuson Real Estate Company’s office and asked him what he was in- 
tending to do in relation to complying with the terms of the contract he 
had given me. Mr. Johnson replied that he didn’t know anything about 
a contract. [ said ‘Mr. Johnson, do you mean to tell me that you don’t 
know anything about the contract you signed?’ He said, no, that he 
didw’t know anything about it. I said, ‘Well, I have a contract signed 
by you, unless it is a forgery, agreeing to take back a lot from me and 
vefund the purchase price.’ He asked me where it was. I said ‘I have it 
in my pocket.’ He said ‘Let me see it.” I showed it to him. He admitted 
then he had signed it. He said ‘That is some of Biggs’ and Russell’s 
foolishness; had no business making a contract like that.’ I said ‘I can’t 
help that. I was depending on the integrity and reliability of the C. E. 
Johnson Realty Company to live up to a contract made by them, signed 
by you as president, and never once questioned it and would like to know 
what you are going to do about it. I am ready to comply with iny part 
of the contract.’ Mr. Johnson replied ‘Those boys lost cnough money 
for me already. I just can’t afford to lose any more money. I am sorry 
for you but I can’t comply with it. I said, ‘Mr. Johnson, I think you 
ought to look at 1t in a different hght from that. You made a contract, 
admit that you signed it, and I was relying on that to protect me and I 
expect you to live up to your part of the contract.” Mr. Jolinson said, 
‘T ain sorry but I have lost all the money I can afford to lose and I am 
not going to do it.’ I saw Mr. Biggs at least once a month during the 
vear after the execution of the contract. He would come by the store. 
I would ask him how he was getting along with the sale of the lots so 
he could relieve me and he would tell me he had so many prospects for 
it and so forth, and that he could turn it in a short time. It was in 
September or October, 1929, that I first advised him that I would want 
to exercise my option to sell to the C. E. Johnson Realty Company. 
During the year I had other conversations with him in whieh I told him 
I had bought the lot for an investment with his promise to refund the 
money and I expected him to refund it at the expiration of the contract. 
Mr. Biggs stated to me he had several good prospects for buying the 
lot and that if he didn’t close the deal before the contract date he would 
live up to the contract and refund the money, but in case he didu’t, if I 
would give him a few more months in which to work on the lot he 
was sure he could turn it at a nice profit, and if I would do that, in 
case he didn’t turn the lot, he would have the C. E. Johnson Realty 
Company to renew or confirm the original contract that they would re- 
fund the purchase price at the end of another year, provided he had not 
been able to turn the lot.” 
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On cross-examination, plaintiff testified: “I made the following pay- 
ments on the indebtedness on the property I have just testified about: 
On 29 February, 1929, $105.00; on 29 February, 1930, $439.80; on 
29 February, 1931, $439.80; on 29 August, 1929, $439.80; on 29 August, 
1930, $439.80; on 29 August, 1931, $439.80—I made two payments of 
$439.80, cach in 1932.” 

Redirect examination: “I made the payments that I have just men- 
tioned to Wachovia Bank and Trust Company, except a payment to 
C. E. Johnson Realty Company on 29 February, 1929. It was in the 
amount of $800.00 and was past due from the former owners, Hardin C. 
Graham and wife. It was a part of the cash payment. I am and have 
always been ready, able and willing to make a conveyance of this prop- 
erty to the defendant.” 

Plaintiff rested. At the close of the plaintiff’s evidence the defendant 
moved for judgment as of nonsuit. Motion allowed. Plaintiff excepted. 
The plaintiff excepted to the signing of the judgment as of nonsuit, 
assigned error and appealed to the Supreme Court. 


Ingle & Rucker for plainttff. 
Parrish & Deal for defendant. 


Crarxson, J. At the close of plaintiff’s evidence the defendant made 
motion in the court below for judgment as in case of nonsuit. C. S., 
567. The court below allowed the motion and in this we think there was 
error. 

The questions involved: (1) Defendant admits its agreement to buy, 
at the plaintiff’s option, a residential lot or parcel o7 land. Upon a 
motion of nonsuit, is there sufficient evidence of plaintiff’s exercise of 
his option and his readiness and ability to convey to the defendant upon 
its payment of the price? We think so. (2) Is the defendant relieved 
of the obligation of its contract by failure of strict performance by the 
plaintiff, where, at the defendant’s request, a modification of the contract 
was agreed to by the plaintiff extending the time for defendant’s per- 
formance? We think not. (3) Was there sufficient evidence to be sub- 
mitted to the jury as to the authority of M. A. Biggs, salesman for 
defendant company, to modify the contract by plaintifi’s extending the 
time for defendant’s performance? We think so. 

We think the principle in Alston v. Connell, 140 N. C., 485, where a 
wealth of authorities are set forth, applicable. At p. 491-2, we find: 
“These facts, so established, declare that the plaintiff had arranged or 
was arranging to raise the money within the time required by the option, 
when he was notified and requested by the defendant that a postpone- 
ment was desired for a year, until 1 January, 1901, and the plaintiff 


N.C, ] SPRING TERM, 1933. 525 
GURGANOUS v. MANUFACTURING Co, 


agreed to the proposition. Within the time fixed by the postponement, 
the plaintiff went to the defendant with the money, tendering the amount 
required by the agreement and the same was refused. The plaintiff, 
having consented to the delay at the request of Thomas Connell, will be 
taken to have been ready and willing to perform at the time stipulated 
in the written agreement; having tendered the amount due within the 
period fixed by the postponement, he is in no default, and the extension 
having been given at Thomas Connell’s request and for his convenience, 
when the extended agreement itself and all the circumstances clearly 
implied that he regarded it as a valid and binding contract and that he 
intended to live up to its terms, the law will not permit him now to 
repudiate its obligations, invoke for his protection the statute of frauds 
and defeat, the plaintiff’s recovery, who had forborne a timely per- 
formance by reason of Thomas Connell’s request and in reasonable re- 
hance on his assurance. This position 1s in accord with sound principles 
of justice and is well sustained by authority.” 

The defendant contends that the plaintiff knew that Biggs had no 
authority to bind defendant. We think, under the evidence in this case, 
that this is a question of fact for the jury to determine. Powell v. Lum- 
ber Co., 168 N. C., 632; Bobbitt v. Land Co., 191 N. C., 323; Maxwell 
v. Distributing Co., ante, 309. For the reasons given the judgment of 
the court below is 

Reversed. 


M. V. GURGANOUS y. CAMP MANUFACTURING COMPANY. 
(Filed 19 April, 1933.) 


1. Master and Servant G a—The Legislature has liberalized rules of 
liability in favor of employees of railroads and logging roads. 


In recognition of the imminently dangerous and hazardous character 
of railroad operations the General Assembly has provided by statute that 
in actions by employees of railroads to recover for injuries the fellow- 
servant rule shall not apply thereto, C. 8., 3465, that contributory negli- 
gence shall not be a complete bar, C. S., 3467, and that the statutes should 
apply to logging roads and tramroads, C. 8., 3470, but the acts apply only 
to employees who are engaged in duties connected with or incidental to 
the operation of such roads. 


2. Same-——Under facts of this case defendant was not a logging road and 
employee guilty of contributory negligence could not recover. 


Where the uncontradicted evidence discloses that defendant had oper- 
ated a logging road, but that the tracks had been taken up at the time of 
plaintiff’s injury, and all locomotives removed, and that plaintiff was 
injured while operating a motor engine on defendant's spur track around 
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its manufacturing plant, and that plaintiff was engaged in dismantling 
defendant's lumber plant and machinery preparatory to transporting it 
to another point: Held, the defendant was not engaged in the business of 
a logging road at the time of the injury, and plaintiff may not recover 
for the injury so sustained when the jury has found that he was guilty 
of contributory negligence; spur tracks maintained in a mill yard for 
shipping, loading and unloading, being essentially plant facilities and not 
railroad. 


Civit action, before Cranmer, J., at August Term, 19382, of Durnin. 

The evidence tended to show that the defendant had at one time been 
engaged in operating a lumber manufacturing plant near Wallace, and 
that in connection with the operation of said plant it owned and oper- 
ated a standard gauge railroad, with iron rails, extending from the 
Atlantie Coast Line Railroad Company’s main track into the mill plant, 
and from the mill plant westwardly 20 to 30 mules into the woods, and 
that logs were transported by means of said railroad to the mall plant at 
Wallace. In the mill vard of defendant at Wallace there were several 
spur tracks or short tracks branching off from the main line of the 
Atlantic Coast Line, and one of these spur or short tracks ran to the 
planing mill. At the end of the planing mill track a discarded gasoline 
engine and shanty car had been left standing on said track. Prior to 
15 January, 1931, the defendant had ceased to operate its plant or its 
railroad line. The plaintiff said: “They had ceased to operate them 
and were not sawing any more lumber. They had shipped off all the 
manufactured lumber. All that they were doing was to tear down the 
mill and haul the machinery out. The locomotives were gone, and there 
was nothing to be operated except the gas motor cars.” On the date 
of his injury the plaintiff was operating a gas motor car on a track 
in the mill yard. The narrative of the injury is substant-ally as follows: 
“We were tearing down a building and loading it on cars, machinery 
and everything. We used all these seven spur tracks in tearing down the 
mill. . . . Kimball gave me orders to drive it. On the trip on which 
I was injured we started above the scale track where we were unloading 
to go down to the plauung mul. .  .) .) The motor car was pulling two 
transfers. I was backing the motor car, and the transfer ear was in front 
of them. . . . I was going backwards toward the planing mill and 
my back was in that direction. . . . He signed me back to get the 
dust collector out of the way across the track. They wanted it on the 
opposite side of the mill. There was nothing in the way when I first 
stopped. . . . Kimball stepped off the motor car and signed me 
back, and he stopped signing me, and I reached up and stopped the 
motor car. . . . When he did this I stepped out with my left leg 
first, and when I turned loose the lever I stepped like this and my 
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foot over behind me, and the motor car rolled backwards and caught 
me between the motor car and the coupling on the gas engine. The 
whole butt of the motor car pressed against me. I commenced hollering, 
and they pulled it off. . . . I had charge of the motor car, knew 
how to start and stopit. . . . I never saw the gasoline engine until 
the Camps brought it out of the woods and put it on the switch. 

I knew it was there. I helped carry it there and store it up. . . . 
The only way is to get on the end and off the end. If the car had not 
rolled it would not have caught me. . . . If JL had known it was 
rolling, I would not have kept my leg out of there. . . . When I 
turned off the motor I attempted to put on the brakes. I had the brakes 
on when I got off, but they would not hold.” 

There was evidence that plaintiff’s leg was broken and that he sus- 
tained serious injury. The usual issues of negligence, contributory negh- 
gence and damage were submitted to the jury, and in addition a fourth 
issue as follows: “Was the defendant at the time of the injury set 
out in the complaint, operating a railroad or log road within the mean- 
ing of the law governing actions brought by railroad employees for 
personal injury or actions of this nature?’ The jury answered the 
issues of negligence and contributory neghgence “Yes,” and the trial 
judge directed the jury to answer the fourth issue “Yes,” as a matter of 
Jaw. Damages were awarded in the sum of $8,416.30. 

From judgment upon the verdict the defendant appealed. 


George &. Ward for plaintiff. 
Beasley & Stevens for defendant. 


Brocpen, J. Was the plaintiff engaged in the operation of a logging 
road at the time of his injury? 

Recognizing that the risk and hazard of railroad operations were 
of such imminently dangerous character, the hberal and enlightened 
thought of the State undertook to protect and safeguard workmen who, 
in the pursuit of their daily bread, were constantly subjected to such 
hazards. The first step toward such liberalization was taken by the 
courts, and thereafter the law-making body began to extend it further 
by statute. Consequently, subsequent to 1897 an employee of any rail- 
road company, operating in this State, is no longer barred of recovery 
for negligence by reason of the application of fellow-servant doctrine. 
C. 8., 3465. Thereafter the full rigor of the defense of contributory 
negligence was modified and softened by C.S8., 3467. In 1919, by C. S., 
3470, it was declared that the statutory interpretation of contributory 
negligence, as applied to “a common carrier by railroad” should also 
apply to logging roads and tramroads. 
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In the case at bar the jury has found that the plaintiff was guilty of 
contributory negligence. Such finding bars recovery unless the plaintiff 
at the time of his injury, was engaged in a railroad operation as under- 
stood and defined by the court. The trial judge so held as a matter of 
law. There is no contradiction in the evidence, and hence the correct- 
ness of the ruling is determinative of the controversy. 

The uncontradicted evidence discloses that the defendant at one time 
had been engaged in a manufacturing project, and as an incident thereto, 
operated a log road upon tracks extending some twenty miles into the 
woods, and further, that all of said tracks had been torn up and re- 
moved, all locomotives removed, and on the date of the injury the de- 
fendant was in the act of dismantling and tearing down the lumbering 
plant and machinery for the purpose of transporting the same to another 
point. The plaintiff was operating a motor car upon a spur track on the 
mill yard, ostensibly hauling the dismantled material to the main line of 
the Coast Line Railroad for transportation. 

It appears from the charge that the spur tracks upon which the motor 
car was operated, were owned by the defendant. It is not deemed to be 
particularly important or material whether the plaintiff was operating 
a locomotive or a motor engine, or the size of the rail, or length of the 
spur tracks in the mill yard. The avowed purpose of the law, as ex- 
pressed in statute and decision, was to protect employees engaged in 
railroad operations, or in such work, service, or employment reasonably 
incidental to a railroad operation. This thought prevailed in the decisions 
construing the applicability of the fellow-servant doctrire. For instance, 
in Nicholson v. R. B., 188 N. C., 516, 51S. E., 40, discussing the fellow- 
servant statute, the Court said: “But the act applies only to employees 
of a railroad operating, not that such employees must 2e aperating the 
trains, but they must be employees, in some departmen: of its work, of 
a railroad which is being operated. Such business is a distinct, well 
known business, with many risks peculiar to itself, and <ll the employees 
in such business, whether running trains, building or repairing bridges, 
laying tracks, working in the shops, or doing any other work in the 
service of an operating railroad, are classified and exempted from the 
rule which requires employees to assume the risk of all injuries which 
may be caused by the negligence of a fellow-servant. It is not necessary 
to show that the plaintiff was injured by a fellow-servant while oper- 
ating a train, but he must show that he was injured while performing 
a service necessary to or connected with the use and operation of the 
road. . . . Here the railroad was being constructed, not operated. 

It does not matter that elsewhere the same employer was oper- 
ating a railroad. It was not doing so at this point. Here it was not a 
railroad at all. It was constructing, building, what later would become 
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a part of an operating railroad.” See, also, O’Neal v. R. R., 152 N. C., 
404, 67 S. E., 1022; Bailey v. Meadows Company, 152 N. C., 608, 68 
S. E., 11; Twiddy v. Lumber Co., 154 N. C., 237, 70 8. E., 282. More- 
over, in Williams v. Mfg. Co., 175 N. C., 226, 95 S. E., 366, this Court 
said: “Both railways and logging roads are railroads, 7. €., roads whose 
operations are conducted by the use of the rails, and come within the 
general term ‘railroad.’”’ See, also, Stewart v. Lumber Co., 193 N. C., 
138, 186 8. E., 885; Lilley v. Cooperage Co., 194 N. C., 250, 139 
S. E., 369. 

The determining inquiry is whether the dismantling of a mill and its 
machinery and hauling the same by motor bus on spur tracks in the 
mill yard to the point of shipment, is a railroad operation or a logging 
road operation. It has been definitely decided in this State that the 
construction of a railroad is not a railroad operation, and hence by 
logical analogy it would seem manifest that the destruction or dis- 
mantling of a railroad and lumber plant would not constitute a railroad 
operation. Spur tracks, maintained in a mill yard for shipping, loading 
and unloading material, are essentially plant facilities and not railroad. 
Thus, it would not ordinarily be assumed that a cotton mill operating 
spur tracks in the mill yard, for loading and unloading purposes, was 
engaged in railroad operations. 

Therefore, the Court is of the opinion that the ruling of the trial 
judge upon the fourth issue must be held for error. 

Reversed. . 


MRS. RUTH CLARK v. CAROLINA COTTON AND WOOLEN MILLS, anp 
ETNA LIFE INSURANCE COMPANY. 


(Filed 19 April, 19383.) 


1. Master and Servant F i— 


The findings of fact of the Industrial Commission are conclusive when 
based on any competent evidence. 


2. Master and Servant F b—Evidence held sufficient to support finding 
that disability occurring after injury was the result thereof. 


Where in a hearing before the Industrial Commission there is evidence 
that the claimant injured her back in an accident arising out of and 
in the course of her employment, that the insurer paid two weeks disa- 
bility, and that thereafter claimant returned to her work, but collapsed 
after a period of almost twelve months after the injury, and became 
wholly disabled, that she complained of pain in her back throughout the 
pericd, together with medical expert opinion evidence that the claimant 
was suffering with myelitis and that it was the result of the injury to 
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her baeck which arose out of and in the course of her eraployment, is held 
sufficient to sustain the award of compensation by the Industrial Com- 
mission, although there was conflicting expert testimony that the myelitis 
was not the result of the injury. 
3. Master and Servant F d— 

The admission of incompetent evidence in a hearing before the In- 
dustrial Commission will not be held prejudicial where there is sufficient 
competent evidence to support the Commission's findings of fact. 


AprreaL by defendants from //farding, J., at August Term, 1932, of 
Guitrorp, Affirmed. 

The hearing Commissioner’s findings of fact (which were adopted and 
affirmed by the full Commission), are as follows: 

“1. The parties to this cause are bound by the provisions of the 
North Carolina Workmen’s Compensation Law and the £tna Life In- 
surance Company is the insurance carrier. 

2, The plaintiff, while regularly employed by the defendant, em- 
ployer, at an average weekly wage of $15.00, suffered an injury by 
vecident on 20 January, 1930, which arose out of and in the course of 
her employment. 

3. The injury was caused when the plaintiff fell down a flight of 
stairs injuring her back. 

4. An agreement for the payment of compensation was entered lito 
by the parties to this cause and compensation paid im the amount of 
$18.00 for two weeks disability immediately following “he fall in Janu- 
ary, 1930, and the plaintiff returned to work on 10 February, 1930. 

5. The plaintiff has continuously complained of her back since the 
date of the accident on 20 January, 1980. Prior to that time she had had 
no trouble with her back. 

6. The plaintiff has been totally disabled since 18 January, 1931. 
She has been in the hospital and under the care of doctors most of the 
time. 

7. The disability complained of by the plamtiff has been diagnosed 
as myelitis. This myelitis is the result of the injury by accident sus- 
tained on 20 January, 1930. 

S. While the plaintiff returned to work on 10 February, 1930, after 
the injury on 20 January, 19380, her disability as the result of this acci- 
deut has never terminated. According to the evidence in this reeord she 
has continuously suffered all during that period although she returned 
to work and earned wages during the time from 2 February, to 18 
January, 1931. 

9, The plaintiff’s complete collapse in church on 18 January, 1931, 
was Within twelve months from the date of her accident on 20 January, 
1930.” 
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The necessary facts and assignments of error will be set forth im the 
opinion. 


Fagge & Walker for plaintiff. 
Sapp & Sapp for defendants, 


Crarkson, J. The questions involved: (1) Did the plaintiff’s injury 
arise out of and in the course of the employment? (2) Was the award 
as made by the Commission in accordance with the rules and regulations 
governing the North Carolina Workmen’s Compensation Act? We think 
both questions must be answered in the affirmative. 

The Workmen’s Compensation Law, chap. 120, Public Laws of 1929, 
section 2(f) (N. C. Code, 1951 (Michie), sec. 8081(1), subsec. (£), is as 
follows: “ ‘Injury’ and ‘personal injury’ shall mean only injury by 
aecident arising out of and in the course of the employment, and shall 
not include a disease in any form, exeept where it results naturally and 
unavoidably from the accident.” 

The material finding of fact by the Industrial Commission, as above 
set forth, 1s as follows: “The plaintiff, employee, while regularly em- 
ployed by the defendant, emplover, at an average weckly wage of $15.00, 
suffered an injury by accident on 20 January, 1930, which arose out of 
and in the course of her employment.” 

The following is also in the record: “The Commissioner respects a 
great deal the medical opinion of every doctor who has testified in this 
case. Under the circumstances, however, we cannot take the view of all 
the doctors. We have cast our ballot with that group of doctors who 
have taken the position that the myelitis has resulted from the injury 
by accident sustained on 20 January, 1930. We believe that there has 
been established a causal connection between the condition complained 
of at the present time known as myelitis and the fall the plaintiff 
suffered on 20 January, 1930.” 

It is well settled that if there is any sufficient competent evidence to 
support the findings of fact of the Industrial Commission, although this 
Court may disagree with such findings, this Court will sustain the find- 
ings of fact made by the Commission. Aenan v. Motor Co., 203 N. C., 
at p. 110; Johnson v. Bagging Co., 203 N. C., 579; Richey v. Cotton 
Jlills, 203 N. C., 595; Massey v. Board of Education, ante, 193, 196. 

There is much testimony pro and con as to the cause which produced 
the myelitis with which plaintiff is afflicted. We think the findings of 
fact by the Commission can be sustained from the evidence and report 
of Dr, John T. Burrus, which the record states “in the form of testimony 
in this case,” yiz.: “24 November, 1931, Mrs. Ruth Clark was admitted 
to this hospital for study by the group connected with this hospital. 
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She remained in the hospital until 11/26/31, and was clischarged in the 
same condition as on admission. Complete examination by Dr. H. L. 
Brockman, P. W. Flagg, and myself was made, including laboratory 
work, complete X-ray, review of the history and records. Conclusions 
reached in this case, after a careful review of the case is as follows: 
There is a subluxation of the first lumbar vertebra. There is a distinct 
right lateral rotation of the body of the fourth lumbar vertebra. The 
articular surface of the left side is wider than that shown on the right. 
The fifth lumbar vertebra is dislodged and shows a possible fracture. 
The pelvis shows no abnormality. At this time there is pressure on 
either the nerve roots or cord and at the first and second there is a 
disalignment with subluxation of the fourth and fifth lumbar vertebre. 
There is a myelitis which has followed injury to the spinal column and 
a resulting injury to the cord and nerve roots. . . . The only thing 
in the world that we could find that would lead to the causation of 
myelitis in this case was that she had had the injury and that she did 
show a definite injury to the spinal column. . . . I have seen myeli- 
tis develop months after injuries, which injuries had been thought of as 
responsible for the myelitis.” 

Dr. H. L. Brockman testified, in part: “I would even go so far as to 
say the X-ray might not show it and I would still believe the injury 
caused it. . . . From my examination, including the laboratory and 
X-rays, there was nothing to suggest that there was any other cause of 
her disability other than injury.” 

The assignment of error in regard to the hearsay testimony we do not 
think on the record prejudicial. Brown v. Ice Co., 203 N. C., 97; John- 
son v. Bagging Co., 208 N. C., 579. 

The Industrial Commission said: “This is a very interesting case. It 
has given the trial Commissioner much concern. The plaintiff is in a 
pitiful condition. The defendant insurance carrier has been very liberal 
from a medical standpoint and has been interested in this very comphi- 
cated case. They have authorized hospital treatment and observation by 
eminent physicians and surgeons at their expense for a number of 
months in order to properly diagnose this plaintiff’s condition. They are 
to be commended for their attitude on their part. There is in this record 
a division of medical opinion.” This humanitarian conduct by defendant 
carrier to plaintiff is rightly commended. The able and learned brief of 
defendants is persuasive, but not convincing, under the holdings of this 
Court. For the reasons given, the judgment of the court below is 

Affirmed. 
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STATE v. HERBERT GILLESPIE, BLAINE WARD anp JOHNNIE HOUCK. 
(Filed 19 April, 1983.) 


Robbery B c—Exclusion of testimony offered by defendants in this case 
held to constitute reversible error, 


The State’s evidence tended to show that defendants went to the home 
of the prosecuting witness in the daytime, and robbed him of money at 
the point of a pistol. Defendants denied the robbery and offered testi- 
mony that they went to the home of the prosecuting witness for the 
purpose of buying whiskey. The trial court excluded the testimony and 
defendants excepted: Held, the exclusion of the testimony constituted 
prejudicial error, the testimony being in explanation of defendants’ pres- 
ence in the home of the prosecuting witness. 


Apprat by defendants from Stack, J., at September Term, 1932, of 
ALLEGHANY. New trial. 

The defendants were convicted on an indictment charging them with 
robbing J. E. Vernon, on 20 August, 1932, of two fifty-dollar bills. 

The testimony of the prosecuting witness, J. E. Vernon, was to the 
effect that on 20 August, 1932, the defendants, about six o’clock in the 
evening, drove up in front of his home in a car and stopped. The house 
was about 20 feet from the road. The defendants Houck and Gillespie 
got out of the car and, on the invitation of Vernon, went in the house 
and defendant Ward stayed in the car and kept the engine running. The 
prosecuting witness, Vernon, testified, in part: “We walked into the 
sitting room. I said ‘Have chairs,’ and they didn’t take chairs. Houck 
looked up there. I had a .22 rifle on the wall. Houck looked up and 
said, ‘You got a dandy looking little gun.’ I said ‘Yes,’ and about that 
time I sat down and Gillespie was standing in the door. This little boy 
(Paul Vernon) and the little kids were in the room. Houck took the 
gun down, whirled it on me. I[ got up and said, ‘What do you fellows 
mean?’ When I said that Gillespie came around and said, ‘If you move 
another time I will cut you in two,’ and I looked around and he had an 
automatic pistol in his hand. I said, ‘You all are not officers,’ and about 
that time my wife ran in. Houck took the rifle and says, ‘Be quiet, Mrs. 
Vernon.’ About this time Gillespie said ‘Search him there,’ and Houck 
searched me and got two fifty-dollar bills out of my pocket and put it in 
his pocket. Then they marched us out into the yard, and Gillespie said, 
‘Tf you ever tell this you are a dead man.’ They ran to the car, got into 
it and drove away. Ward stayed in the car and kept the engine running. 
The car was driving off when they got there. I had seen the boys be- 
fore; have been knowing Houck for twelve or fifteen years. I went into 
the house for about five minutes. I had had that money for about a year. 
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Houck, at Galax, one day, wanted to borrow a dime to play a game of 
pool with, and I told him I didn’t have but thirty cents aud had to get 
some sugar for my wife with that, and I told him I had these bills 
wrapped up in a paper, and I told him I didn’t want to have them 
changed for a dime.” 

On cross-examination, he testified, in part: “I knew Houck and he 
knew me well. He had been in my house before. Yes, it was broad day- 
hght when they came there. Did not have any mask on their faces. 
Walked in hke anybody else. Gillespie had an automatic pistol. I knew 
Gillespie. I have known him two or three years. I have seen him from 
time to time. He has been in my house. He has been out there two or 
three different times. Don’t know what he came for. Had no business 
to transact with him. Don’t know why he stopped at my house. Have 
no 1dea why he stopped. First one thing and another. I did not know 
the gentleman out in the car. May have seen him but cdidn’t know him. 
. . . I do not make my hving blockading, selling, and handling 
liquor. I have been convicted one time for violation of the liquor law. 
That was at Dobson, in Surry County. I was convicted; I don’t know 
how many times or how they did it. I douw’t know how many cases I was 
tried on that term or how many cases they had against me. I got five 
months, and served time in Rockingham County. Yes, I escaped from 
the chain-gang and didn’t finish my sentence. Yes, I suppose I am a 
fugitive from justice.” 

The exceptions and assignments of error made by defendants on the 
trial, are as follows: “(1) For that the court erred in refusing to permit 
the following question and answer: Q. What did you go there for? UA. 
To purchase a quart of liquor. Mrs. Vernon told me J could get some 
whiskey. I went with her out into the cornfield and she drew a quart 
of whiskey out of a five-gallon keg which was almost full. I paid her 
for the whiskey and left. (2) For that the court errel in refusing to 
permit the following question and answer: Q. Where did you go and 
what did you do the second time you went to Vernon’s 1ouse? A. I and 
the other defendants went to the home of Vernon on this oceasion to buy 
and did buy four gallons of whiskey from the prosecuting witness, 
Vernon. (38) For that the court erred in refusing to perrnit the following 
question and answer: Q. For what purpose did you go up there? A. 
to purchase a drink.” 

Judgment was rendered on the verdict. Defendants daly excepted and 
assigned error to the exclusion of the above evidence offered on the trial 
by defendants, and appealed to the Supreme Court. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
and Gertrude Upchurch for the State. 
R. A. Doughton and Sidney B. Gambill for defendants. 
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Crarkson, J. The defendants were charged with a serious offense of 
robbing the prosecuting witness in his home of two fifty-dollar bills, 
about six o’clock in the evening. The State’s contentions were to the 
effect that one of the defendants knew that the prosecuting witness, 
Vernon, had this money. That defendants went there to rob and did rob 
him. On the other hand, the defendants’ contentions were to the effect 
that they did not rob him and that their presence in the hoine of the 
prosecuting witness was to buy liquor. This latter evidence was excluded 
by the court below. We think, under the facts and circumstances of this 
case, the evidence competent, material and relevant. Defendants were 
at the home of the prosecuting witness. Was their purpose there to rob, 
and did they rob him, or were they there to buy liquor and did not rob 
him? These questions must be determined by a jury, under proper in- 
structions. The evidence excluded was competent. 

Mr. Justice Blackstone said in his Commentaries (II, 367): “Evi- 
dence signifies that which makes clear or ascertains the truth of the very 
fact or point in issue, either on the one side or the other.” S. v. Hall, 
132 N. C., 1094. For the reasons given, there must be a 

New trial. 


STATE v. L. C, DULA. 


(Filed 19 April, 1988.) 
Criminal Law G m-—— 

The pleadings and judgment in a civil suit are not admissible in evi- 
deuce in a eriminal prosecution against the same defendant although 
the same transaction is invelved, and their admission constitutes re- 
versible error. C. S., 538. 


APPEAL by defendant from Stack, J., at October Term, 1932, of 
Forsyth. New trial. 

This is a criminal action in which the defendant was convicted of the 
embezzlement of certain moneys which he had collected from the sale of 
pianos received by him from the Lester Piano Company under a coutract 
of consignment. 

From judgment that he be confined in the State’s prison for a term 
of not less than two or more than five years, the defendant appealed to 
the Supreme Court. 


Attorney-General Brummitt and Assistant Attorneys-General Seawell 
and Siler for the State. 
John D, Slawter and Richmond Rucker for the defendant. 
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Connor, J. At the trial of this action, for the purpose of supporting 
its contention that the defendant had received from the Lester Piano 
Company thirteen pianos, which he had sold without accounting to said 
company for the money which he had collected from the sales, as he had 
undertaken to do by the contract of consignment, the State offered in 
evidence the complaint, answer, verdict, and judgment in a civil action 
lately pending in the Superior Court of Forsyth County, in which the 
Lester Piano Company was the plaintiff, and the defendant in this action 
was the defendant. 

It was alleged in the complaint in that action that from about 28 
October, 1929, to about 3 February, 1931, the Lester Piano Company, 
under a contract of consignment, had delivered to the defendant thirteen 
pianos which were specifically described in the complaint. This allega- 
tion was admitted in the answer; the defendant, however, alleged in 
his answer that he had settled in full for the said pianos with an agent 
of the plaintiff, Lester Piano Company, on or about 20 March, 1931. 
On the verdict in that action, it was adjudged that the plaintiff was the 
owner and entitled to the possession of the pianos described in the com- 
plaint. There was evidence at the trial of this action tending to show 
that the pianos described in the complaint in the civil action are the 
identical pianos involved in this action. 

The defendant in apt time objected to the introduction as evidence in 
this action of the pleadings and judgment in the civil action. These 
objections were overruled, and defendant excepted. On his appeal to this 
Court, the defendant relies on his assignments of error based on these 
exceptions. 

It is provided by statute in this State that “no pleading can be used 
in a criminal prosecution against the party as proof of a fact admitted 
or alleged therein.” C.S., 533. 

It is generally held that ‘a judgment in a civil action is not admissible 
in a subsequent criminal prosecution although exactly the same questions 
are in dispute in both cases, for the reason that the parties are not the 
same, and different rules as to the weight of the evidence prevail.” 15 
R. C. L., 1004. It has been said that it would not be just to convict a 
defendant in a criminal action by reason of a judgment obtained against 
him in a civil action by a mere preponderance of evidence. S. v. Brad- 
neck, 69 Conn., 212, 37 Atl. 492, 43 L. R. A., 620. 

The error in overruling defendant’s objections to the admission in 
evidence of the complaint and answer and of the judgment in the civil 
action, was prejudicial to the defendant, and entitled him to a new trial. 
S. v. Smith, 164 N. C., 475, 79 S. E., 979, is not an authority to the 
contrary. In that case, the defendant’s exception to the admission of a 
pleading in a civil action to which he was a party was adandoned on his 
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appeal to this Court, and for that reason was not considered in the 
decision of the questions involved in the appeal. 

As the defendant is entitled to a new trial for the error in the ad- 
mission as evidence of the pleadings and judgment in the civil action, 
we do not discuss other assignments of error relied on by defendant in 
this appeal. 

New trial. 


BASKETERIA STORES, INcorporATED, y. PUBLIC INDEMNITY COMPANY. 


(Filed 19 April, 1933.) 


Contracts A d-— 


Defendant set up a contract under seal, indicating detriment suffered by 
defendant and benefit accruing to plaintiff, in bar of plaintiff's right to 
recover: Held, the contract is not void for lack of consideration, the seal 
importing consideration, and detriment suffered by one party or benefit 
accruing to the other being a valuable consideration. 


AppeaL by plaintiff from Sink, J., at February Term, 1933, of 
ForsytH. .\ffrmed. 

The judgment of the court below was as follows: “The above case 
coming on to be heard and being heard before his Honor, H. Hoyle 
Sink, judge presiding at the February 13th Term, 1933, of the Superior 
Court of Forsyth County, upon an appeal from a judgment rendered in 
favor of the plaintiff at the December 5th Term, 1932, of the Forsyth 
County Court, upon an agreed statement of facts, and the court having 
considered the record, together with the defendant’s assignment of error, 
and after hearing the argument of counsel, being of the opinion that the 
plaintiff is not entitled to recover of the defendant upon the agreed 
statement of facts, except the sum of $250.00 tendered by the defendant 
and costs of county court with interest on amouut tendered from 9 
January, 1931, and that there was error in the judgment of the Forsyth 
County Court; now, therefore, it is ordered, decreed and adjudged that 
the defendant’s assignment of error be and the same is hereby sustained; 
the plaintiff is taxed with the costs of this appeal, and the case is hereby 
remanded to the Forsyth County Court for Judgment to be entered 
therein in accordance herewith.” 


Parrish & Deal for plaintiff. 
Manly, Hendren & Womble for defendant. 


CrarKson, J. The questions involved on this appeal: (1) Is the as- 
sured protected under an automobile insurance policy, which provides 
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that the company will not be lable if the ear is driven or manipulated 
by a person under the age of sixteen years, when the car is driven by a 
person under the age of sixteen years, not the agent of the assured, and 
without the knowledge or consent of the assured? (2) Was there valid 
consideration to support the coutract pleaded by the defendant? 

The first question need not be decided. As to the seccnd question, we 
think the contract pleaded by defendant valid, and plaintiff cannot re- 
cover in this action. The agreement was under seal, which imports 
consideration. Zhomason v. Bescher, 176 N. C., 622, 625. The agree- 
inent recites “in consideration of the mutual promises heretm contained 
and other valuable consideration.” 

The contract indicated that there was detriment to the defendant and 
benefit to the plaintiff, either of which is recognized as valuable con- 
sideration. “UAny benefit to the promisor or any loss or detriment to the 
promisee is a suficient consideration to support a contract.” Faweett v. 
rawett!; 19i NO. 019, 681% Warren Bottling Coz, ante, 238, 291, 

The eases cited by plaintiff are not applicable under the facts in this 
case. We do not think the solemn agreement, under seal, with recitals, 
is a “serap of paper,” but a valid and binding agreement. The judgment 
of the court below is 


Affirmed. 


C. i. HARDY AND COMPANY, BANK OF FARMVILLE, FARMERS GUANO 
COMPANY, NEW BERN COTTON OIL AND FERTILIZER COMPANY, 
AYDIEEN LOAN AND INSURANCKE COMPANY, POLLARD AUTO COM- 
PANY, AND PINIETOPS BANKING COMPANY, CREDITORS OF THE ISSTATE 
OF T. J. WORTHINGTON, In BEALE OF AND TO THLE US8 oF TILEMSELVES 
AND ALL OTIIER CREDITORS OF TUE ESTATE oF T. J. WORTHINGTON, v. 
J.R. PURNAGE, ADMINISTRATOR C, T. A. OF THE ESTATE oF T. J. WORTH- 
INGTON and NEW AMSTERDAM CASUALYVY COMPANY, and J. BR. 
TURNAGE, ADMINISTRATOR OF THE KSTATE OF T. J. WORTHINGTON, vy. 
S.J. WORTHINGTON, J. V. WORTHINGTON, H. T. WORTHINGTON, 
STAAMICY WORTHINGTON, MARY MARGAREE WORTHINGTON ann 
MRS. LENA V. WORTHINGTON, Wivow. 


(Filed 19 April, 1935. 


1. Executors and Administrators C c — Pending caveat proceedings, 
executor may operate property, or apply to court or clerk for such 
authority. 

Where a caveat is filed to a will the executor is required by statute to 
suspend all Operations relating to the settlement of the estate and to 
preserve the property until a decision of the issue is had, C. S., 4161. 
and in the observance of the mandate to preserve the preperty the execu- 
tor INay operate and manage the property in the exercise of that degree 
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of care, diligence and honesty which he would exercise in the management 
of his own property, or he may institute a civil action in which all per- 
sons having an interest are made parties and request the court in its 
equity jurisdiction to authorize such operation, or he may apply to the 
clerk jn his probate jurisdiction for such authorization. 

2. Clerks of Court C c-—Clerk has probate jurisdiction to hear and deter- 
mine petition by executor for power to operate estate. 

Although the clerks of the Superior courts have no equity jurisdiction, 
they are given probate jurisdiction, C. 8., 925, and in the exercise of their 
probate jurisdiction they may hear and rule on a petition of an executor 
for authorization to operate the estate's farms to preserve the property 
pending the determination of caveat proceedings. 

3. Executors and Administrators C h—Executor held not personally liable 
for loss sustained in operation of farm under clerk’s order. 

Where an executor of an estate consisting mainly of farm lands has 
applied to the clerk for authority to operate the farms pending the de- 
termination of caveat proceedings filed in the cause, and has obtained 
aun order therefor approved by the judge of the Superior Court, and has 
operated the farms through tenants as was the testator’s custom, making 
the necessary advancements to them, and hes exereised due diligence 
und good faith therein, neither the executor nor his bondsman may be 
held liable to the estate or its ereditors for loss occasioned in such 
operation, such Joss being paid out of the cash assets of the estate, nor 
qin thes be held Hable for expenses incurred in marketing the crop or 
the purchase of equipment used in the cultivation of the farms, or for 
persenal property of the estate used therefor, and all such items having 
heen paid out of the assets of the estate, the principle that an executor 
has no authority to create a posthumous debt has no application. 


Appear by defendants, J. R. Turnage, administrater, and New 
Amsterdam Casualty Company, surety, from Cranmer. J., at May Term, 
PUB? Or rar, 

T. J. Worthington died in Pitt County on 28 September, 1928, leav- 
ing a paper-writing purporting to be a last will and testament, naming 
his wife executrix thereof. She declined to quality and on 6 October, 
1928S. a enveat was filed to the will, Thereafter, on 9 October, 192s, 
J. R. Turnage was duly appointed administrator of the estate and gave 
bond in the sum of 860,000 with the detendant, New Amsterdam Cuasu- 
alty Cumpany, as surety. The administrator reeeived from the proceeds 
of life insurance and other cash iteuts the sum of approximately 
828,245.80, together with certain other personal property. Claims were 
filed aggregating the sum of #47, 504.27. At the tume of his death the 
testator loft certain farms, contaiming 974 acres, four houses and lots and 
two vacant lots in the town of wwden. Ife also left eighteen mules and 
u large quantity of farming implements of various types. The testator 
had been largely engaged in farming and his farms were in a high 
state of cultivation and operated largely on a share cropper basis, 
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On 22 November, 1929, the administrator filed a petition with the 
clerk of the Superior Court setting out in substance that a caveat had 
been filed to the will and that the cause could not be aeard for some- 
time. Whereupon the administrator requested an order permitting him 
to operate the farms for the year 1929, according to the methods there- 
tofore used by the testator. He further requested that the court permit 
him to make advances to such tenants as could not furnish themselves 
and to purchase such additional farming implements and teams as 
might be reasonably necessary for the proper cultivation of the farms. 
The clerk, after hearing the petition, found “that it would be for the best 
interest of said estate to permit said administrator to rent the real 
estate privately, and on shares, and furnish the tenants as had been 
customary in that community, as may appear to said administrator to 
be to the best advantage of said estate.’ Thereupon the clerk made an 
order allowing the administrator to cultivate the land for the years 
1929 and 1930, and to make advances to tenants and purchase such 
equipment and teams as he found necessary to properly cultivate the 
land. The order so made by the clerk was duly approved by the resident 
judge of the fifth judicial district. Pursuant to the order the adminis- 
trator called in the tenants and authorized them to proceed with culti- 
vating the land and assured them that reasonable advances would be 
made to those who were unable to furmish themselves. 

The year 1929 was a bad crop year and the administrator lost 
$11,270.35 in the farming operation. Similar orders were made for the 
year 1930, and the operations for this period showed a profit of $224.22. 
In December, 1930, the administrator called a meeting of ereditors and 
the widow and heirs at law. The administrator announced at the meet- 
ing that all the personal assets of the estate except $663.69 had been 
expended. The creditors demanded that the estate be closed, and there- 
upon on 5 December, 1930, the administrator instituted a special pro- 
eceding to sell land to make assets. In this proceeding the widow and 
heirs at law filed an answer denying the right of the administrator to 
sell lands until the personal estate properly apphed, should prove in- 
sufficient. The proceeding was then transferred to the civil issue docket, 
and on 17 March, 1931, certain creditors instituted a suit against the 
administrator and’ his surety, seeking to recover the losses incurred by 
the administrator in operating the farm, elaiming that such operation 
constituted a devastavit, The suits were consolidated and referred to 
Honorable D. H. Bland, referee. The referee heard the evidence and 
filed a comprehensive report dealing with all phases of the admuuistra- 
tion. He found that the tillable land was sufficient to maintain a thirty- 
horse crop, although no more than twenty-five teams were worked 
thereon, and that the widow and heirs at law knew of the operation of 
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the farms and consented thereto. He further found with reference to 
the administration: ‘There is no suggestion of bad faith on his part 
in the evidence. However, your referee cannot escape the conclusion that 
authority to carry on the business of a decedent is a matter that calls 
for the exercise of the general equity jurisdiction with all interested 
parties before the court. The clerk has no equity jurisdiction except 
such as is expressly prescribed by statute. Your referee is unable to 
find any statute authorizing the clerk to make such orders.” 

The referee held that the administrator was liable personally for 
losses sustained in operating the farm during the year 1929, amounting 
to $11,270.35. Exceptions were filed by both parties and were heard 
by the trial judge, who was of the opinion that the administrator was 
liable personally for the following items, to wit: (1) loss in operating 
the farm for the year 1929, $11,270.35; (2) amounts expended for new 
equipment, teams, etc., $2,096.92; (3) value of personal property con- 
sisting of mules, household and kitchen furniture, etc., amounting to 
$4,346.49. The actual value of this property was not fixed and it was 
ordered that this value be determined by a jury, and that the adminis- 
trator be charged with such value so fixed. 

From the judgment so rendered the administrator and his bondsman 
appealed. 


W. A. Lucas and Albion Dunn for plaintiffs. 
BF. G. James & Son and L. I. Moore for Turnage, administrator, and 
New Amsterdam Casualty Insurance Company. 


BrocpEen, J. When Worthington died in September, 1928, and the 
defendant qualified as administrator in the following October, what was 
the status of the estate? 

There were two farms in a high state of cultivation, containing 947 
acres, apparently provided with a number of tenant houses and a 
number of tenants actually lived upon the land. There were eighteen 
mules and a variety of farming equipment. The administrator could not 
sell the property because a caveat had been filed to the will and C. S., 
4161, spoke to him in the cold and rigid words of a public statute and 
said: “Suspend all further proceedings in relation to the estate except 
the preservation of the property and the collection of debts and the 
payment of all taxes and debts that are a hen upon the property of 
decedent as may be allowed by order of the clerk of the Superior Court 
until a decision of the issue is had.” Thus “preservation of the property 

until a decision of the issue is had” was the mandate of the 
law. Was the land to be “preserved” by abandoning it to the swift 
erosion of wind and weather pending the uncertain outcome of litiga- 
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tion? Were the mules to starve or become worthless for lack of care 
and feeding? Was the farm equipment to be exposed to depreciation 
and loss? 

In discharging the peremptory duty of “preservatior. . . . until 
a decision of the issue” three roads were open: 

First, the administrator could rely upon the ancient principle long 
declared and long prevailing that an administrator or executor is re- 
quired to exercise that degree of care, diligence and honesty which a 
prudent and faithful man would use in the management of his own 
property, and while so acting, losses to the estate, hcwever grievous, 
impose no personal liability. The books are not lacking in concrete 
illustration of this sound and salutary standard. For example, an ad- 
ministrator can spend money to condition raw materials or commodities 
so as to make them more salable. Whitley v. Alexander, 73 N. C., 444. 

Again, he cau pay out money to keep in force a life insurance policy 
securing a note due the estate, although the estate suffers a loss thereby. 
Overman v. Lanier, 157 N, C., 544, 738 S. E., 192. In this case the 
Court said: “It is true that this turned out a loss to the estate. But it 
is found that the administrator acted in good faith, and it cannot be 
held that a reasonably prudent man would have acted differently under 
the cireumstances. It has been forcibly said by some one that ‘Our hind- 
sights are better than our foresights.’” Also, where « “debtor to an 
estate, being in failing circumstances, the administrator made a further 
adyance in money to him and took a mortgage to secure the entire 
amount . . . and the debtor became utterly insolvent, and the mort- 
gaged property was insufficient to pay the entire debt: Held, that the 
administrator was not lable to the estate for the loss.” Yorrence v. 
Davidson, 92 N.C., 437, third headnote. In Davis v. Davis, 184 N. C.,, 
108, 113 S. E., 618, the administrator “instead of proceeding to settle 
the estate, continued the business of his intestate and engaged in farm- 
ing, merchandising, running sawmills and cottongins.” [n that case the 
referee found that the administrator was chargeable with $1,809.50 for 
feeding mules. Upon exception the judge decreed that as the admius- 
trator “had acted conscientiously and honestly, at considerable sacrifice 
of his personal interest aud without gain to himself, and that the estate 
benefited by his administration, doth find and adjudge that the de- 
fendants are not hable to the plaintiffs.” Upon appeal to the Supretme 
Court the point was made that the trial judge had overruled the referee 
with respect to the item of feeding, and the Court said: “No specific 
allusion is made to this item in the administration account of $1,809.50 
for feeding the mules, and there is no finding, and certainly no adequate 
statement of the facts to sustain the judgment, or to enable us properly 
to consider and pass upon it.” The opinion of the Supreme Court 
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concludes as follows: “The judgment will be set aside, which will leave 
the report of the referee before the court for its further consideration, 
but with special reference to the item of $1,809.50 for feeding the mules, 
about which the judge may adopt the referee’s findings of fact, and his 
conclusion of law in favor of the plaintiffs, or he may reverse or modify 
the same and find the facts himself, or take such other action as may 
conform to the course and practice of the court.” It 1s significant that 
no point was made of the right of the administrator to continue the 
business, and the Court expressly recognizes the right of au admuinistra- 
tor to feed and care for hvestock under proper circumstances. 

Second, the administrator might have instituted a civil action in the 
Superior Court bringing in all creditors, resident and nonresident, 1f 
any, and requested a duly constituted court of equity to permit him to 
feed the livestock and take care of the farm or preserve the property 
“until a decision of the issue is had.” The delay incident to such a 
proceeding would have been fatal. Certainly, the mules would have been 
dead before a court of equity could have acted according to the usual 
course and practice. No tenants would have been available even if the 
permission had been granted because at that season of the year it was 
essential for men to know promptly whether they were going to make 
a crop or not. 

Third, he could have applied by petition to the clerk of the Superior 
Court and invoked the probate jurisdiction of the court, which is direct 
and summary. 

The administrator chose to follow the third road. On 22 November, 
1928, he filed a petition for permission to rent the land for the vear 
1929 in accordance with the method and eustom theretofore employed 
by the testator. After hearing the petition the authority was granted 
and the order so made was approved by the proper judge of the Superior 
Court. Acting upon such authority, the administrator proceeded to 
cultivate the land and to use the stock and to purchase other tools and 
equipment necessary for the careful and prudent prosecution of the 
undertaking. He called a meeting of all the tenants and laid lis plan 
before them, informing them that he desired a tenant who could do so, 
to furnish himself, and as an aid to that end, he would release the 
tcnant’s portion of the crop, but could not release the estate’s portion 
of such crops. The supphes furnished were purchased from a corpora- 
tion of which the administrator was president and the referee finds as a 
fact “that the amount charged at this store, whether as advances to 
tenants or supphes for the farm, was the price generally prevailing in 
the community, the evidence showing no instance of excessive charge, 
and said administrator directed that upon settlement a discount of five 
per cent be allowed, which was done.” The referee further found that 
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“due to the excessive rains which began in May and continued with only 
slight interruptions for a period of about six weeks, practically all crops 
were a failure. A number of farmers of this locality were examined 
at the hearing before your referee and without exception, testified that 
the farming operations for this year resulted in a loss to them.” It was 
further found that the loss resulting from cultivating the land and 
feeding the stock for the year 1929, amounted to $11,270.85, and the 
judgments of both the referee and the trial judge imposed this loss upon 
the administrator personally. Similar orders and decrees were secured 
by the administrator for operating the farms during the year 1930, 
but despite depression and unfavorable crop conditions, such operations 
resulted in a profit of $224.22. It is also significant that creditors find 
no fault with this operation and the said profit is actually turned into 
the estate as an asset. 

This loss is imposed upon the administrator personally upon the 
theory that the orders of the clerk, approved by the proper Superior 
Court judge, were wholly void. The major reasons given for such con- 
clusion are: First, that an administrator cannot create a posthumous 
debt, enforcible against the estate of decedent. This is a well established 
principle, but has no application to this case. The administrator did 
not undertake to borrow money or create a debt to carry on the opera- 
tion, but used the funds belonging to the estate for such purpose. 

Second, that the clerk of the Superior Court has no equitable juris- 
diction, 

This principle is also well established and conceded. However, the 
elerk of the Superior Court, under the law, has an original and inde- 
pendent jurisdiction in matters of administration, whether such be called 
equitable, legal or otherwise. Mordecai in his Law Lectures, Volume 2, 
page 1190, says: “That the clerk in the exercise of his probate juris- 
diction is an independent tribunal of original jurisdiction is settled.” 
Furthermore, in Pegram v. Armstrong, 82 N. C., 328, this Court said: 
“The probate court confessedly had jurisdiction of the suit of a creditor 
to compel an administrator to account, and to direct the application of 
the assets to the debts of the estate, and clearly had jurisdiction of the 
matters in this action.” Of course, the Superior Court has concurrent 
jurisdiction, and such was expressly recognized and applied in the case of 
In re Estate of Wright, 200 N. C., 620, 158 8. E., 192. While the office of 
probate judge, which was formerly set up in the Constitution of 1868, 
Article IV, sections 16 and 17, has been abolished, the jurisdiction of 
the probate court, as a separate entity, has been retained. Thus C. &., 
925, declares that “the duties heretofore pertaining to clerks of the 
Superior Court as judges of probate shall be performed by the clerks 
of the Superior Court as clerks of said court,” etc. The performance of 
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a judicial act necessarily imphes a court with both jurisdiction and dis- 
eretion to hear and rule. 

There is an item of $2,096.92 classified by the referee as group 6. 
These items consisted of expenses incurred in marketing the crop of 
1928, and the price of certain mules and equipment purchased by the 
administrator for cultivating the farm in 1929 in accordance with the 
orders heretofore referred to. The trial judge charged the administrator 
personally with the payment of these items. However, for the reasons 
heretofore set out in this opinion, this ruling was erroneous. 

There is also an item of $4,046.49, covering the value of certain per- 
sonal property which the administrator received, a portion of which, at 
least, was used by the administrator in cultivating the farms. If the 
administrator had the right to use any of the personal property in 
prosecuting the farming operations under orders of the probate court, 
certainly he cannot be chargeable with the value of such property so 
used, 

There is no proof that the administrator failed to exercise good faith 
or ordinary business prudence in prosecuting the farming operations or 
in using livestock and farming equipment for such purpose. Manifestly 
the administrator engaged in such undertaking at his peril and at the 
peril of his bondsman; but when it is established that such acts were 
not only done in the exercise of good faith, but in the further exercise of 
ordinary business prudence, and in addition, in conformity with an order 
of the probate court, approved by the proper judge of the Superior 
Court, it cannot be held that he ineurred personal habilty arising from 
losses sustained through the vicissitudes of the seasons and the uncer- 
tainties of the weather. 

Reversed. 


STATE vy. P. Q@. MOORE anv J. J. FURLONG. 
(Filed 19 April, 1988.) 


1. Indictment C c—Indictment will not be quashed for admission of 
incompctent evidence if there was competent evidence before grand 
jury. 

Where it appears that some of the witnesses before the grand jury 
were qualified and some disqualified, or some of the testimony was 
competent and some inccmpetent, the courts will not go into the barren 
inquiry of how far evidence which was incompetent or witnesses who were 
disqualified contributed to the findings of a true bill, and defendant's 
motion to quash will not be allowed unless all the witnesses were dis- 
qualified or all the evidence was incompetent. 
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2. Blackmail B d—Evidence of guilt of violation of C. S., 4291, held 
sufficient to overrule defendants’ motions of nonsuit. 


In this prosecution for sending letters through the United States mail 
demanding that large sums of money be placed in an envelope addressed 
to a fictitious person and left at a certain filling station in violation of 
C. 8., 4291, the evidence of the guilt of both defendants is held sufficient 
to be submitted to the jury. 


Sracy, C. J., took no part in the decision of this case. 


APPEAL by defendants from Devin, J., at September Term, 1932, of 
NEw Hanover. No error. 

At September Term, 1932, of the Superior Court of New Hanover 
County, a bill of indictment in words as follows, was returned by the 
grand jury, as a true bill: 


“State of North Carolina 


County of New Hanover. 
Superior Court—September Term, 1932. 

The jurors for the State upon their oath present, that P. Q. Moore 
and John J. Furlong, late of the county of New Hanover, on 30 May, 
1932, both before, and since said date, with force and arms, at and in 
the county aforesaid, did unlawfully and wilfully and feloniously, 
secretly and in malice, with intent to deceive and to defraud without 
probable cause or excuse, knowingly send, or cause to be delivered, 
through the U. S. mail, to Mrs. J. K. Wise, Wilmington, N. C.. two 
certain letters, one dated 30 May, 1932, and the other 9 June, 1932, 
coutaining menaces demanding that the said Mrs. J. K. Wise, in the 
first deposit the sum of $25,000, and in the second letter the sum of 
$20,000, at a designated filling station, threatening death or serious 
bodily harm to herself and other members of her family, all with the 
intent to extort or gain from the said Mrs. J. K. Wise, “he said sums of 
noney, against the form of the statute in such case made and provided, 
and against the peace and dignity of the State. 

And the jurors for the State, upon their oath, do further present: 
That on said days and at said dates, in said county and State, with 
foree and arms, the said P. Q. Moore and John J. Furtong, and others 
unknown to the jurors, did unlawfully and wilfully and feloniously 
combine, confederate, conspire and agree, each with the other, secretly 
and in mahee, with intent to deceive and to defraud, without probable 
‘ause or reasonable exeuse, and in furtherance and confirmation thereof, 
on 30 May, 1932, and on 9 June, 1932, knowingly send or cause to be 
sent and delivered through the U.S. mails to Mis. J. IX. Wise, Wilmine- 
ton, N. C., two certain letters containing menaeces demanding that the 
sald Mrs. J. K. Wise, in the first letter deposit the sum of $25,000, 
and in the seeond letter the sum of $20,000, at a designated filling sta- 
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tion, threatening death or serious bodily harm to herself and other 
inembers of her family, all with intent to extort or gain from the said 
Mrs. J. K. Wise, the said sums of money, against the form of the statute 
in such case made and provided, and against the peace and dignity of 
the State.” 

On the back of this bill of indictment there were endorsed the names 
of thirty-four persons as witnesses for the State. A check against each 
of these names indicated, as shown by an endorsement by the foreman 
of the grand jury, that each of these witnesses had been sworn by the 
foreman and had testified before the grand jury. 

Before the indictment was read, and before the defendants or either 
of them had otherwise pleaded thereto, and before the jury had been 
selected and empaneled for the trial of the action, the defendant, P. Q. 
Moore, who was present in court, filed his plea in abatement, and motion 
to quash the indictment, which was in writing and is as follows: 

“Now comes the defendant, P. Q. Moore, through his counsel, L. Clay- 
ton Grant and Aaron Goldberg, and moves the court that he be permitted 
to file his plea in bar before pleading, and to have the same disposed of 
according to law, that is: 

This defendant, P. Q. Moore, avers that the bill of indictment in this 
cause returned by the grand jury was, according to his information and 
belief, obtained by the reading before said grand jury while considering 
said bill, the stenographic notes as transcribed and read by the court 
reporter of the testimony of John J. Furlong, codefendant of the said 
P. Q. Moore, before Honorable H. A. Grady, judge sitting as a com- 
mitting magistrate on the preliminary hearing of this cause. 

Wherefore, this defendant avers that the bill of indictment was ob- 
tained by improper and incompetent testimony, and that being predi- 
cated upon incompetent testimony as aforesaid, that such fact does bar 
the further prosecution under said bill of indictment, and that this 
plea is a complete bar to this action. 

Wherefore, the defendant, P. Q. Moore, prays that this plea be ac- 
cepted and adjudged a bar to further prosecution of this cause under 
said indictment.” 

The motion was overruled, and the defendant excepted. 

Before the indictment was read, and before the defendants or cither 
of them had otherwise pleaded thereto, and before the jury had been 
selected and empanceled for the trial of the action, the defendant, John J. 
Furlong, who was present in court, filed his plea in abatement, and 
motion to quash the indictment, which was in writing and is as follows: 

“Now comes the defendant, John J. Furlong, and through his counsel, 
Herbert McClammy and John A. Stevens, offers this plea in abatement, 
and moves the court to quash the indictment in this action, upon the 
following grounds: 
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1. That the bill of indictment in this cause was found upon in- 
competent and disqualified testimony, to wit: 

The declaration of John J. Furlong given at the hearing before 
Honorable Henry .\. Grady, sitting as committing magistrate, and stated 
before the grand jury by Dwight McEwen, court stenographer. 

2. And defendant further submits to this Honorable Court that under 
the law of North Carolina, where there are two defendants on trial, a 
bill of indictment cannot be found by the testimony o2 one of the de- 
fendants against the other, and that this principle is especially applicable 
to a case like this when the testimony of one defendant is recited by a 
stenographer who took the notes of such testimony.” 

The motion was overruled, and the defendant excepted. 

After the pleas and motions of the defendants had been overruled, 
the court at the request of counsel for each of the defendants, directed 
Dwight McEwen, the court reporter, to furnish to counsel for the 
record a statement of what transpired before the granc. jury, while he 
was present as a witness for the State. This statement appears in the 
record, and is as follows: 

“While I was testifying before the grand jury as a witness for the 
State in this action, I was asked if I had the testimony of Mr. J. J. 
Furlong, taken before his Honor, Henry A. Grady, judge, sitting as : 
magistrate, in the preliminary hearing. I replied that Mr. Furlong, 
upon the advice of his counsel, voluntarily tendered himself for exami- 
nation by the solicitor, and that the transeript which I then held in my 
hands, was a true and accurate transcript of Mr. Furlong’s testimony 
given at the preliminary hearing, under oath, and by me personally 
transcribed. I was asked whether or not it was admissible as evidence. 
I replied that I was a witness before the grand jury under a subpona, 
and had no authority to offer any legal advice, and would not attempt 
to do so. I suggested that the solicitor or the judge was available to 
advise the grand jury. I was then instructed by the foreman to read 
to the grand jury the evidence of Mr. J. J. Furlong, which I did. I 
also read portions of the evidence of other witnesses at the preliminary 
hearing before Judge Grady. I did this under the instructions of the 
foreman of the grand jury. 

I had the evidence taken at the preliminary hearing with me when I 
went before the grand jury, under a subpeena, as a witness for the State. 
[ took the evidence with me under the instructious of the solicitor.” 

After their pleas in abatement, and their motions to quash the indict- 
ment, on the grounds stated therein, had been overruled by the court, 
each of the defendants entered a plea of “Not Guilty,” end the trial of 
the issues raised by these pleas proceeded. 

The evidence at the trial showed that two letters were delivered by 
United States mail carriers, one on or about 30 May, ard the other on 
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or about 9 June, 1932, at the home of Mrs. J. K. Wise, in the eity of 
Wilmington, N. C. Both letters were in envelopes addressed in type- 
writing to Mrs. Wise, and had been received in the mail at the United 
States postoffice in Wilmington, and there delivered to the carriers whose 
routes in the city included the home of Mrs. Wise. The letters were 
typewritten, and directed Mrs. Wise to place large sums of money—one, 
$25,000, and the other $20,000—in packages addressed to Captain Ray- 
nee, and to deliver said packages to R. L. Johnson at his filling station, 
located on a public highway in New Hanover County, about seven miles 
from Wilmington. Each letter contained threats of death or serious 
bodily harm to Mrs. Wise or to members of her family, if she did not 
comply with the directions contained in the letters. These directions 
were specific and in great detail. Mrs. Wise was warned not to com- 
municate or attempt to communicate with the police or with friends in 
an effort to discover or apprehend the writers of the letters. She was 
warned of the fate of the Lindbergh baby, whose parents had disobeyed 
instructions, and sought the aid of the police in their efforts to find 
their baby, without paying the ransom demanded by its abductors. Mrs. 
Wise received these letters and promptly consulted her attorney and a 
friend, to whom she delivered the letters. The matter was reported to 
the sheriff of New Hanover County, who at once began an official in- 
vestigation. Both the letters were identified, and offered in evidence by 
the State. 

. package was prepared and addressed to Captain Mal Raynee and 
on or about 11 June, 1932, delivered to R. L. Johnson at his filling 
station as directed in the letters received by Mrs. Wise. This package 
did not contain either of the large sums of money demanded in the 
letters, but did contain money. During the morning of 15 June, 19382, 
some person who gave his name as “Willie Wilson,” called R. L. John- 
son, at his filling station, by telephone, and asked if he had a package 
for Captain Raynee. Upon being informed by Mr. Johnson that there 
was a package at the filling station for Captain Raynee, this person 
requested Mr. Johnson to take good care of the package, saying that 
he would eall for it during the afternoon or the next morning. 

About two hours after the telephone conversation, in which the per- 
son who had called Mr. Johnson was informed by him that there was a 
package at the filling station for Captain Raynee, William Bennett, 
a Negro, who is a resident of the eity of Wilmington, called at the filling 
station and presented to Mr. Johnson a note. This note was typewritten, 
was addressed to “Mr. Johnson,” and was signed “Captain Raynee.” The 
note, which was offered in evidence by the State, is as follows: “Send 
the package for me by bearer. Enclosed find five dollars for your 
trouble. There will be more later.” Mr. Johnson retained the five 
dollars which was enclosed with the note, and delivered the package to 
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Willian Bennett, who left the filling station at once, driving in the 
direction of Wilmington. After his return to Wilmington he was 
arrested. The package had been delivered to him by Mr. Johnson, was 
found by the officers in his home. 

There was evidence tending to show that the note which was de- 
livered to Mr. Johnson at the filling station was delivered to William 
Bennett, in Wilmington, by the defendant, John J. Furlong, in the 
presence of the defendant, P. Q. Moore; that the note was written on the 
same typewriter as that on which the letters received by Mrs. Wise were 
written; and that both the letters and the note were written on a type- 
writer in the office of the defendant, P. Q. Moore. There was also evi- 
dence tending to show that the defendants were and had been for many 
years residents of the city of Wilmington, and close and intimate friends. 
They were together during the morning of 15 June, 1932, and from 
time to time during the day. The defendant, P. Q. Moore, gave to the 
defendant, John J. Furlong, the money which the latter gave to Wil- 
ham Bennett at the time he delivered to him the note sddressed to Mr. 
Johnson. 

The defendant, John J. Furlong, as a witness in his own behalf, 
testified that the defendant, P. Q. Moore, gave him the note and the 
money which he gave to Wilham Bennett. This defendant denied that 
he had written or caused to be written the letters received by Mrs, Wise, 
and testified that he did not know the contents of the said letters or 
of the note which he delivered to Wilham Bennett, at the request of the 
defendant, P. Q. Moore. 

The defendant, P. Q. Moore, as a witness on his own behalf, denied 
that he had given to the defendant, John J. Furlong, the note which the 
latter had delivered to William Bennett. He testified that he had not 
written or caused to be written the letters which were received by Mrs. 
Wise, or the note which was delivered by Wilham Bennett to R. L. John- 
son, at the filling station. 

At the close of all the evidence, each defendant moved for judgment 
as of nonsuit. The motions were denied, and both defendants excepted. 

There was a verdict of guulty as to each defendant, with a reeommenda- 
tion by the jury to the court of mercy. 

From judgment that the defendants be confined in the State’s prison, 
the defendant, P. Q. Moore, for a term of three years, and the defendant, 
Johu J. Furlong, for a term of two years, both defendants appealed to 
the Supreme Court. 


Attorney-General Brummitt and Assistant Attorneys-General Seawell 
and Siler for the State. 

LL, Clayton Grant and Aaron Goldberg for defendant, Moore. 

Herbert McClammy and John A. Stevens for defendant, Furlong. 
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Connor, J. The assignments of error on this appeal cannot be sus- 
tained. There was no error in the refusal of the trial court to hear or 
consider the pleas in abatement and the motions to quash the indictment, 
upon the grounds stated therein, although the pleas were tendered and 
the motions were made in apt time; nor was there error in the refusal 
of the court to allow the motions of the defendants at the close of all 
the evidence for judgment as of nonsuit, as to each defendant. 

It is well settled as the law of this State that when a bill of indict- 
ment has been returned by the grand jury as a true bill, upon testimony 
all of which was incompetent, or upon the testimony of witnesses all 
of whom were disqualified by statute or by some well settled principle of 
law in force in this State, the indictment will be quashed on the motion 
of the defendant made in apt time; but when some of the testimony was 
competent and some incompetent, or some of the witnesses heard by the 
grand jury were qualified and some disqualified, the court will not go 
into the barren inquiry of how far testimony which was incompetent 
or witnesses who were disqualified contributed to the finding of the 
bill of indictment as a true bill. S. v. Levy, 200 N. C., 586, 158 S. E., 
94; S. v. Mitchem, 188 N. C., 608, 125 S. E., 190; S. v. Coates, 130 
N. C., 701, 41 8. E., 706. This is the general rule in other jurisdictions. 
31 C. J., 808, and cases cited. 

The evidence offered at the trial was sufficient to support the allega- 
tions in the indictment. It tended to show a violation of C. S., 4291, by 
the defendants and was properly submitted to the jury. The judgment is 
affirmed. ©. 8., 4173. 

No error. 


Stacy, C. J., took no part in the consideration or decision of this case. 


MRS, FLOYE MYRTLE THIGPEN vy. JEFFERSON STANDARD LIFE 
INSURANCE COMPANY. 


(Filed 19 April, 1933.) 


1. Trial D a— 


On a motion as of nonsuit the evidence is to be considered in the light 
most favorable to the plaintiff. C. S., 567. 


2. Insurance R c— 


Whether an insured has suffered disability within the meaning of a 
disability clause in a life insurance policy is ordinarily a question for the 
jury, but where facts are admitted which establish that the insured had 
not suffered disability as defined by the policy the question is for the 
court. 
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3. Same—dAction to recover on disability insurance held properly non- 
suited on admission that insured received $40.00 a month as court 
crier. 

In order for an insurer to be liable on a clause in a life insurance 
policy providing for the payment of a certain sum monthly in case the 
insured should become ‘wholly and continuously disabled . . . and 
wholly prevented thereby from pursuing any occupaticn whatsoever for 
remuneration or profit’ the insured must suffer a disability preventing 
him not only from pursuing his usual employment but any other regular 
employment, and where in an action on the disability clause the plaintiff 
admits that the insured received $40.00 a month as court crier during 
the term of the alleged disability, the defendant’s motion as of nonsuit is 
properly allowed. 


Crviz action, before Grady, J., at January Term, 1933, of Prrt. 

On 18 April, 1922, the defendant issued to Alexis Lawrence Thigpen 
its policy of life insurance for $2,000, in which the plaintiff, wife of the 
insured, was named as beneficiary. The policy contained total and 
permanent disability provisions, together with a clause waiving the 
premium in the event of described disability. The disability clause in 
controversy is as follows: “Or that he has been wholly and continuously 
disabled by bodily injuries or disease other than mental, and will be 
permanently, continuously and wholly prevented thereby from pursuing 
any occupation whatsoever for remuneration or profit.” 

The insured died on 10 June, 1932, at the age of ffty-three years. 
No proofs of disability were ever filed and no demand made for such 
benefits until after the death of the insured. The evidence tended to 
show that about 1 October, 1929, the deceased suffered a stroke of 
paralysis and that his health gradually declined. He suffered a seeond 
stroke in December, 1931. The policy of insurance was found after his 
death “in an old shed room in an old drawer” where the deceased kept 
some papers. On 20 February, 1929, the deceased bor:owed from the 
defendant company on said policy the sum of $318.00 and executed 
and delivered a note therefor upon the prescribed form. The plaintiff 
joined in the execution of the note. On 18 March, 1930, the insured 
executed a policy hen note upon the policy for $48.00. Neither the 
insured nor any person for him paid the annual premium on the policy 
of insurance maturing on 18 April, 1930, nor was such premium paid 
- within the grace period of thirty days thereafter. 

The defendant alleged that the policy lapsed on 29 May, 1930, by 
reason of failure to pay the premium, and furthermore, that neither the 
plaintiff, beneficiary, nor the insured had at any time given the defend- 
ant any notice of disability as provided by the terms of the policy. 

The testimony offered by the plaintiff and her witnesses tended to 
show that after the insured suffered the first stroke of paralysis in 1929, 
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that he was mentally and physically unable to attend to his farm or 
to do any other work whatever, or to give notice of disability. The 
plaintiff, beneficiary, said: “Myr. Thigpen was not able to look after 
the farm. He didn’t have the strength and didn’t have the mind to do 
anything at all. That’s why we left the farm. When we moved from 
the farm into town my daughter and I looked after everything. 

He had to execute a crop lien in 1932, but he didn’t know any more 
what he was doing than anything in the world. . . . I don’t know 
whether he had mind enough on 18 March, 1930, to request a Joan on 
his policy to keep it in force. (Witness is shown a note for $318.00 
pavable to the defendant, signed by the insured and the plaintiff.) He 
signed it, but didn’t know what he was signing. That is my husband’s 
signature on the paper.” The daughter of the insured testified: “He 
came to Greenville to live with my husband and myself in January, 
1932, and moved back to the farm in May, just a little while before he 
died. . . . J didn’t know that my father had this pohey. 

If I had known that these provisions existed in this policy, I would have 
made application for the benefits when he first became affected im 
October, 1929. . . . He gradually grew worse all the time. 

He knew me. He didn’t have mind ones to tell his tenants what to ‘le: 
; I attended to the marketing and selling of the tobacco grown on 
my father’s land in 1930 and 1931, because he was not able to attend 
to it.” A brother of the insured said: “I know that my brother did not 
have sufhcient mental capacity on and after 18 April, 1981, up until his 
death, to know and understand the provisions in this insurance policy 
and its scope and effect, or he would certainly have collected it.” A 
physician, testifying for the plaintiff, said that he saw the insured in 
October, 1929, “and that at the time he had high blood pressure, a 
chronie Bright’s disease, and hardening of the arteries. . . . I 
knew that his vocation was farming. His physical condition would 
certainly have prevented him from taking any part in the work on the 
farm. Mr. Thigpen’s condition, as I found it, prevented him from 
fitting himself for any other vocation. . . . He knew me. He told 
me his symptoms, how his head hurt, how he had dizziness and all the 
symptoms, the usual symptoms which a man with high blood pressure 
and that type of Bright’s disease has. . . . He paid me in gash. 
He knew a $5.00 bill from a $10.00 bill. From time to time he did pay 
me for services rendered. His condition had changed mentally to some 
extent, and he had fallen into a sort of fantastical and don’t-care atti- 
tude.” Another physician testified that the insured “had a cerebral 
hemorrhage which had produced a paralysis of the rectus muscle; that 
he gradually thereafter grew worse in body and mind; that thereafter 
he was unable to follow his vocation and unable to perform with sub- 
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stantial continuity the duties incident to such vocation; that he suffered 
lapse of memory; that his entire mentality was changed.” 

The undisputed evidence for plaintiff also disclosed the following 
facts: (1) The insured served as tax lister for Belvoir Township for the 
years 1930 and 1931. He signed some of the lists, although his wife and 
daughter testified that they looked over them to see if they were correct 
and frequently made changes therein. (2) He drove an automobile, 
although a witness said that on one occasion the insured had forgotten 
how to shift the gears. (8) He was a member of the public school board 
for at least two years preceding his death. (4) He was appointed court 
crier for the county court on 1 January, 1932, and held the position until 
a few days before his death in June, 1932, and received for his services 
a salary of $40.00 per month. There was much evidence that the in- 
sured was not able to perform the duties of court crier; that frequently 
other persons performed such duties for him, although he was always 
present at his post of duty. 

There was much evidence in behalf of defendant from physicians and 
neighbors tending to show that the insured was an intelligent man and 
able to carry on conversation about the general happenings of the day. 
Witnesses were offered, who testified that they had listed taxes while 
the deceased was tax liter, and that he attended meetings of the school 
board, discussing with other members thereof matters relating to the 
school. .\ farmer and minister and neighbor of deceased testified that 
the sured attended the meetings of the school board in 1931, and took 
part in discussions relating to the election of the principal of the school 
and other business matters, and that “his mental condition seemed to 
be all right except his legs, and he did not look right oat of his eyes.” 

At the conclusion of the evidence the trial judge entered a judgment 
cf nonsuit and the plaintiff appealed. 


Albion Dunn for plaintiff. 
Brooks, Parker, Smith & Wharton for defendant. 


BroupEN, J. If an insured receives $40.00 per month for services 
as court erier, 1s he entitled to recover upon an Insurance policy pro- 
viding disability in the event “that he has been wholly and continuously 
disabled by bodily injuries or disease other than mental, and will be 
permanently, continuously, and wholly prevented thereby from pur- 
suing any occupation whatsoever for remuneration or proat?”’ Stripping 
the proposition to the bone, does the receipt of $40.00 per month for 
services constitute an occupation “for remuneration or profit ?”’ 

There is abundant evidence that the insured, a farraer, suffered a 
stroke of paralysis in 1929, and as a result thereof both his body and 
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mind were seriously impaired to such an extent that he was wholly 
unable to attend to his farm or to perform any physical labor whatso- 
ever, Although there was a sharp conflict in the evidence, notwithstand- 
ing upon a judgment of nonsuit, the evidence for plaintiff must be 
construed in its most favorable light. 

The interpretation of the meaning of the words in the policy or words 
of like import has produced a wide divergence of opinion among ftext- 
writers and courts of last resort. Similar language was construed by 
the Supreme Court of Tennessee in Pacific Mutual Life Insurance Com- 
pany v. McCrary, 32 8. W. (2d), 1042. The Court said: “The phrase 
‘total disability’ has a well understood meaning in the law of isurance. 
Tt does not mean a state of absolute helplessness. The decisions, almost 
without conflict, define that condition as an inability to do the material 
acts necessary to the prosecution of insured’s business or occupation 
(and substantially all the material acts) in (substantially) his usual or 
customary manner. Cascs so holding are too numerous to be set out.” 
See, also, Metropolitan Life Insurance Co. v. Lambert, 128 Southern, 
750. The logie of these decisions is that such contracts undertake to 
insure the usual and customary occupation of the policyholder, or, at 
least, that the insured shall at all times be reasonably qualified physi- 
cally and mentally to perform the material duties of his present occupa- 
tion. Courts adopting a different view proceed upon the theory that 
contracts are made by the parties and not by the judges, and that if 
the words creating or eliminating liability are clear, plain, and un- 
ambiguous, the contract must be enforced according to its terms. 

Notwithstanding the views of courts in other jurisdictions or the 
power and persuasiveness of the reasoning, this Court has spoken upon 
this type of contract. Thus, a farmer procured a policy, providing dis- 
ability benefits in language practically identical with that contained 
in the policy now under consideration. See Lee v. Ins. Co., 188 N. C., 
538, 125 S. E., 186. The trial judge charged the jury as follows: “Now, 
you will want to know what 1s meant by the language in the contract 
‘wholly incapacitated and thereby permanently and continuously pre- 
vented from engaging in any avocation whatsoever for remuneration 
or profit’? It does not mean merely that this disability may incapacitate 
him from pursuing his usual avocation, from working on his farm with 
his hands, but that it must incapacitate him from engaging in any avoea- 
tion for remuneration or profit. . . . Our courts hold that the act 
shall be in force as it reads and that the insured cannot recover because 
totally disabled for his own trade or business, if he retains health, 
strength and physical ability sufficient for the pursuance of other 
avocations by which he might engage for profit or remuneration.” The 
Lee case was submitted to the jury, but it is to be noted that there was 
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no evidence in the record that the insured actually reeeived money for 
performing the acts described in the evidence. See, also, Buckner v. 
Ins. Co, 112 XN. Cy 162, 90 S. E., 897+ Brinson v. Ins, Co., 195 N. C., 
3382, 142 S. E., 1; dAfetts v. Ins. Co., 198 N. C., 197, 151 S. E., 195; 
Bulluch v. Ins. Co., 200 N. C., 642, 158 S. E., 185. The interpretation 
adopted by this Court is supported by the following declaration in 6 
Cooley’s Briefs ou Insurance, page 5548: “The provision may limit 
total disability to the inability to carry on any and all kinds of business. 
Under such a clause the insured must be unable to perform not only the 
duties of his usual occupation, but the duties of any other occupation.” 
See Hurley v. Bankers Life Co., 87 A. L. R., p. 146, ard Annotation; 
Metropolitan Life Ins. Co. v. Bovella, 51 A. L. R., 1048; Mo. State 
Life Ins. Co. v. Snow, 47 8. W., 600; Metropolitan Life Ins. Co. v. 
Wann, 28S. W. (2d), 196; Du Rant v. tna Life Ins. Co., 164 8. E., 
S81. 

Lhe ultimate question is whether the infirmities and disabilities of 
the insured wholly prevented him “from pursuing any occupation what- 
soever for remuneration or profit.” Must such a question be submitted 
to a jury, or upon admitted facts, 1s 1t a question of law for the court? 
Ordinarily, such questions must be submitted to a jury, out in the case 
at bar it is admitted that from January until June, a few days prior 
to his death, the insured received $40.00 per month as compensation for 
his services as court crier for the county court of Pitt County, It is truce 
that physicians aud many other prominent citizens of the community 
testified that the insured was neither physically nor mentally capable of 
discharging such duties. Nevertheless it is beyond question that the 
services of the court crier were satisfactory to the public authorities, 
beeause they actually paid him his monthly stipend of $40.00. The law 
is designed to be a practical science, and it would seem manifest that 
a plain, everyday fact, uncontroverted and established, ought not to be 
overthrown by the vagaries of opinion or by scientific speculation. 

A somewhat similar situation developed in the case of Hickman v. 
Life Ins. Co., 164 8. E., 878. The physician testified that the plaintiff 
had high blood pressure, a chronic kidney condition, and a nervousness 
attributable to high blood pressure. Furtherimore, she had pellagra and 
myocarditis. The physician also testified that she was totally disabled. 
However, the evidence disclosed that the msured continued to work in 
the mill intermittently for several years thereafter. The South Carolina 
Court, referring to the testimony of the physician, said: “Exactly what 
he meant by that expression 1s not clear. The Court will assume, in 
the face of certain physical facts, that he did not intend to imply that 
she was reduced to a state of utter helplessness; he clearly had in mind 
some less strict standard of total disability. If he mean:, however, the 
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language used to have the significance given to the expression ‘total 
permanent disability’ by this Court in its construction of that term as 
used in insurance contracts of this kind, then the admitted fact that 
plaintiff continued to do her customary work in the usual manner, 
though perhaps intermittently, for several years thereafter, shows his 
statement to be absolutely erroneous. In other words, in the face of this 
fact, the statement of the witness was a mere assertion or expression of 
opinion of no probative value, and could not create an issue of fact as 
to plaintiff’s total disability.” 

Upon a consideration of the entire record, the Court is of the opinion 
that the trial judge ruled correctly. 

Affirmed. 


STATI v. DOCK INGRAM and ODELL NORMAN. 


(Filed 19 April, 1983.) 
1. Criminal Law G m— 

A defendant is presumed to understand the significance of his plea of 
vuilty entered in a prosecution in the municipal court in the absence 
of explanatory evidence, and his plea is admissible against him in his 
trial in the Superior Court, 

2. Gaming B d—Exceptions to the admission of evidence in this prosecu- 
tion for operating a lottery are not sustained. 

In establishing by circumstantial evidence the promotion of a lottery 
in violation of C. 8., 4428, it is permissible for the State to show the 
association between the defendants and their financial relation to the 
transactions, and to this end testimony of declarations of one of them 
made in the presence of the other tending to establish such association 
and the participation of the defendants in the transactions is competent, 
und testimony of defendants’ possession of certain slips of paper with 
numbers on them is competent where the evidence shows that they 
were essential to the consummation of the lottery, and testimony of 
the receipt and disbursement of money by one of them is also competent. 


AprreaL by defendants from Clement, J., at January Term, 1933, of 
Forsytu. No error. 

The defendants were indicted for a breach of C. S., £428, which pro- 
vides: “If any person shall open, set on foot, carry on, promote, make 
or draw, publicly or privately, a lottery, by whatever name, style, or 
title the same may be denominated or known; or if any person, by such 
way and means, expose or set to sale any house, real estate, goods, chat- 
tels, cash, written evidence of debt, certificates of claims or any other 
thing of value whatsoever, every person so offending shall be guilty 
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of a misdemeanor, and shall be fined not exceeding two thousand dollars 
or imprisoned not exceeding six months, or both, in the diseretion of the 
court. Any person who engages in disposing of any species of property 
whatsoever, including money and evidences of debt, or in any manner 
distributes gifts or prizes upon tickets or certificates sold for that pur- 
pose, shall be held lable to prosecution under this section.” 

The specific charge in the warrant is that the defendants “did unlaw- 
fully and wilfully promote, set on foot, publicly or privately, a certain 
lottery where money is spent and a game of chance is taken.” The 
defendants were convicted and from the judgment pronounced they 
appealed. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
and Gertrude Upchurch for the State. 
John D. Slawter and Richmond Rucker for defendants. 


Per Curtam. The defendants offered no evidence. There is proof that 
they were engaged in the operation of a lottery. When erraigned in the 
municipal court Odell Norman pleaded guilty of the offense charged in 
the warrant, and in the absence of explanatory evidence is presumed 
to have understood the significance of his plea. His plea was admissible 
against him upon his trial in the Superior Court. 16 C. J., 630, see. 
1254(7). The trial court was therefore correct in refusing to dismiss the 
action. Exceptions to the admission of evidence and to the charge of 
the court comprise the remaining assignments of error. 

Odell Norman was the owner and proprietor of the premises. In the 
rear of his barber shop there was a pool room in which it is contended 
the gambling device was situated. The lottery seems to have been con- 
ducted after this fashion: Ingram “picked up the business”; he sold the 
books, collected the money for them, and received from. customers the 
sealed envelopes containing the numbers for the drawing. The device 
held out the possibility of receiving for a few cents a much larger sum of 
money. The documents found in the room consisted of several hundred 
ships of paper containing numbers, the slips in the envelopes being yellow 
slips bearing from five to fifteen numbers with a printed number at the 
bottom; they consisted in part of booklets containing yellow and white 
sheets with thin tissue sheets between them, some of which were num- 
bered. The account books contained various names and figures. 

The State offered evideuce that Norman had frequertly said in the 
presence of Ingram that the latter was the “pick-up man” who went 
around and got work from different places-—~?. e., collected money and 
brought in bags of sealed envelopes; also that he had received money 
from Norman. The defendants excepted to the admission of this eyi- 
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dence. In establishing the promotion of the lottery by circumstantial 
evidence it was permissible for the State to show the association of the 
defendants together with their financial relation and transactions. This 
was substantive. The declaration of Norman as to Ingram’s participa- 
tion in the enterprise and as to their protection if they were caught 
(Exceptions 21-23) was competent upon the principle set forth in S. v. 
Jackson, 150 N. C., 831; and his statement that he intended to turn 
over to Ingram certain papers bearing numbers, when he checked them 
up was competent at least against himself. 

Exceptions 15-19 relate to slips which were disposed of; the receipt of 
the money by Norman; the way in which he paid it out; and a patron’s 
potential receipt of ten dollars for two cents “if the number hit.” In 
these exceptions we discover no cause for a new trial. The papers which 
are the subject of the twenty-fourth exception were admissible in evi- 
dence. There is testimony from which it may reasonably be inferred that 
the defendants were engaged jointly with others in an illegal enterprise, 
both making use of the papers which were essential to the consummation 
of this purpose. The charge is free from error and the remaining ex- 
ceptions are formal. 

No error, 


AMERICAN AGRICULTURAL CHEMICAL COMPANY, ASSIGNEK or W. L. 
REASON vy. C. GRIFFIN. 


(Filed 26 April, 1933.) 


1. Appeal and Error G b— 

Where an appeal is taken from the ruling of the trial judge as to the 
ndmission of certain testimony, but the appeal thereon has not been per- 
fected, and no point is made in the brief with respect thereto, this 
particular aspect of the appeal is eliminated from consideration. 


2. Evidence D b—Payee’s agent who had guaranteed note held not party 
interested in event under C, S., 1795, under the facts of this case. 

A father cndorsed his son’s note as guarantor and was sued thereon by 
the payee. Upon the trial the father was allowed to testify as to transac- 
tions with the payee’s agent, who had died prior to the trial, that the note 
was for fertilizer sold the son the previous year and that his guarantee 
was solely in consideration of the payee’s agreement to furnish the son 
fertilizer on open account the ensuing year, and that the payee had wrong- 
fully refused to so furnish the fertilizer under the agreement. It appeared 
that the agent guaranteed all notes to the payee. Held, the father’s testi- 
mony was not incompetent under C. 8., 1795, the payee’s agent not being 
a party interested in the event within the meaning of the statute, since 
the father would have no right of action against the agent had he lost 
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the suit, and the release of the father upon the ground that the payee 
had wrongfully breached the contract would also release the agent on his 
guarantee to the payee, his principal. 


Civit action, before Daniels, J., at Spring Term, 1933, of EpakcomBeE, 

During the year 1928, C. Roy Griffin operated a farm in Edgecombe 
County and purchased certain fertilizer from the plaintiff corporation 
through its agent, W. L. Reason. He was unable to pay for same. 
C. Roy Griffin testified that in the latter part of 1928, or in the early 
part of 1929, he had a conversation with the agent, Reason, with respect 
to furnishing fertilizer for the year 1929. In this conversation Reason 
agreed to furnish fertilizer for the year 1929 on open account, upon 
condition that C. Griffin, the father of C. Roy Griffin, would endorse a 
note for the amounts due for fertilizer furnished in 1928. Subsequently 
Reason approached C. Roy Griffin for further conversation about the 
matter. C. Roy Griffin said: “I sent down there and Mr. Vinton Foun- 
tain was in the office and talked it over, the terms on which he would 
ship it, that my father endorse the note for $2,600. . . . I asked 
Mr, Reason to get me something in writing to show they would do that, 
the American Agricultural Chemical Company would. Mr. Fountain 
sald: ‘I am their attorney. I will write it for you.’ I said, ‘No, I prefer 
it from the company.’ He said, ‘All right, that he would get it in a few 
days.’ My. Reason called me and told me he had a letter from the 
company. I went down there again. Mr. Reason gave me the letter and 
gave me the writing showing that he would furnish it with the company, 
gave me the letter to my father to take to him with the note showing 
he would furnish it. . . . I took the note and earried it to my 
father with that letter and read the letter to him. He didn’t have his 
glasses, and he signed the note. I took it back to Mr. Reason and waited 
until sometime in March and gave him order for fertil-zer. Up to the 
time of this transaction father had not assumed any liability for my 
indebtedness to the Chemical Company. . . . After the note was 
signed and delivered to Mr. Reason I went back and gave order for it 
and he sent it in to the Chemical Company people and they wrote him 
back that they would not ship the fertilizer unless they had a mortgage 
on my team and a crop lien. They never sold me any fertilizer in 1929. 
They refused to sell me fertilizer.” The letter from the plaintiff, ad- 
dressed to the agent, Reason, is as follows: “Dear My. Reason: Our 
attorney, Mr. V. E. Fountain, at Tarboro, has just informed us that Mr. 
Roy Griffin at Pinetops wants you to furnish him his fertilizers for the 
year 1929, This is to advise that we will be glad to make shipment to 
Mr. Griffin as per your orders. Yours very truly, The American Agri- 
cultural Chemical Company, Norfolk Sales Dept., By: W. L. Nichols.” 

The defendant, C. Griffin, testified in substance to the same facts as 
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his son, C. Roy Griffin, and said: that Reason had approached him 
“and told me Roy (C. Roy Griffin) had failed to pay for his fertilizer, 
and told me if I would go on his note for the past year (1928) he would 
furnish him fertilizer for 1929 on open account as he did the year before. 

After that I was down there one day at Webb’s store and Roy 
and I were there in front of Reason’s store, and Roy had a note and 
letter. I looked at the letter, but did not réad it. I signed the note with 
the expectation of getting him his fertilizer for the coming year as he 
did the year before. . . . I signed it on account of what Mr. 
Reason told me. I had no other reason for signing it. I did not get one 
cent out of signing this note.” The note was offered in evidence and 
was a plain promissory note for $2,600, dated 1 January, 1929, payable 
to the “American Agricultural Chemical Company or order on or before 
December, 1929.” On the back of the note was a notation signed by the 
defendant, C. Griffin, as follows: “For value received, the undersigned 

hereby guarantees the payment of the within note at maturity,” 
ete. The agent, W. L. Reason, in a contract between him and the plain- 
tiff, had guaranteed “payment when due of all accounts and notes repre- 
senting proceeds of sales of all fertilizers consigned to you hereunder. 
All notes shall be made by the purchasers on blanks furnished by us, 
payable to our order at some bank or express office.” 

The evidence tended to show that Reason died 9 December, 1930, and 
this action was instituted on 21 July, 1930. 

The following issues were submitted to the jury: 

1. “Did the defendant endorse and guarantee the payment of the 
note to plaintiff as alleged in the complaint ?” 

2. “Did the plaintiff contract and agree as a consideration for the 
endorsement of said note by the defendant, Charhe Griffin, to sell ferti- 
lizer to C. Griffin for 1929, on open account as alleged by the de- 
fendant ?”’ | 

3. “If so, did the plaintiff fail and refuse to furnish C. Roy Griffin 
fertilizer on open account as alleged by defendant ?” 

The jury answered all the issues “Yes.” The record recites: “All 
the issues set out in the record were submitted to the jury, and the court 
fully and properly instructed the jury thereupon.” There was a verdict 
in favor of defendant and motion for judgment on the verdict. The 
plaintiff made a motion to set aside the verdict upon two grounds: First, 
that C. Roy Griffin, had been permitted to testify concerning a personal 
transaction with W. L. Reason, who was dead at the time of the trial. 
Second, that the court permitted the defendant, C. Griffin, to testify 
as to the conversation with W. L. Reason, deceased. The court, being of 
the opinion that the testimony of defendant, C. Griffin, was incompetent 
by virtue of C. S., 1795, set the verdict aside as a matter of law, and 
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the defendant appealed. It appeared that at a former term of the 
Superior Court judgment had been entered against C. Roy Griffin, and 
also, that the personal representatives of W. L. Reason were not parties 
to the suit. 


VK. Fountain and Henry C. Bourne for plaintiff. 
Gilliam & Bond for Griffin, 


Brocpen, J. Notice of appeal was given by the plaintiff from the 
ruling of the trial judge that the testimony of C. Roy Griffin was 
competent. The appeal, however, on this phase of the ease was not 
perfected, and no point is made in the brief with respect thereto. Henec 
this aspect is eliminated. Consequently the sole question relates to the 
competency of the conversation between C. Griffin and the plaintiffs 
agent, Reason, by virtue of the appheation of C. S., 1795. Many years 
ago the stream of interpretation of C.S., 1795 forked. One branch was 
made up of cases coming within the letter of C. S., 1795, or the express 
words of the statute. The other branch was made up of cases coming 
within the spirit of said statute. The case at bar hes in the latter brauch 
aud is represented by such decisions as Bryant v. Morris, 69 N. C., 444; 
MeGowan ve Davenport, 14 N. C., 526, 47 8. EL, 27, avd Honeyoult v. 
Burleson, LOS N.C. 37, 150 8S. E., 684. These cases proceed upon the 
theory that C.S., 1795, not only apphes to parties but to auy person 
having a pectimary interest in the result of the action. 

Did Reason have such a pecuniary interest so far as the defendant, 
C’. Griffin, is concerned as to render the evidence ineco.npetent? Both 
were guarantors of the payment of the note of C. Roy Griffin. The sole 
consideration for the guaranty of C. Griffin was the furnishing of ferti- 
lizer to his son on open account, for the vear 1929. The jury found that 
the plaintiff breached the contract, and hence there was a total failure 
of consideration for the guaranty of Griffin. Consequently he was 
released. Chemical Co. v. Griffin, 202 N. C., 812, 164 S. E.. 577: Trust 
Co. ve, Clifton, 208 N. C., 483. 

It C. Griffin had lost and been compelled to pay the note, obviously 
there was no ¢laim he could assert against Reason or lis estate after 
luis death. .\s C. Grithn wins and is thereby released, can the plaintiff 
muita a suit against Reason or his estate by virtue thereof? Man- 
ifestly, the release of C. Griffin was the result of the wrongful act of 
the plamtiff, and the law does not permit a creditor to profit by his own 
wrong or to breach a contract and thereby release one guarantor and 
at the same time hold another. 

Therefore, the court is of the opmion that the evidence was competent, 
and that judgment should be cntered upon the verdict. 

Reversed. 
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MRS. D. LUMPKIN v. DURHAM BUILDING AND INVESTMENT 
COMPANY, 


(Filed 26 April, 1983.) 


1. Building and Loan Associations ID a-— 


A borrowing stockholder of a building and loan association occupies 
nu dual relationship to the association, and his rights and liabilities in 
each capacity are independent and must be determined by his contracts 
with the association. 


2. Same—Borrowing stockholder held entitled to have payments made 
prior to specified date applied to loan under the terms of his con- 
tract. 

Where the deed of trust executed by a borrowing stockholder of a build- 
ing and loan association provides that the monthly sums paid by the 
borrower and entered on his pass book should be credited to his indebted- 
ness on the last days of June and December of each year, and the partics 
hive so construed the contract by applying the payments in accordiuce 
therewith, and the stock subscribed to by the borrower was its optional 
payment stock issued under its by-laws which imposed no fine for failure 
to make regular payments thercon, C. 8., 5177: Held, upon the placing of 
the association in the hands of a liquidating agent, during the first part 
of December, 1982, the borrower was entitled to have all monthly puy- 
ments made by him prior to 1 July. 1982, applied on his loan, and all 
subsequent payments after 1 July, 1982, should be applied to the payment 
of the stock subscribed for by him. Rendleman v. Stoessel, 195 N. C., G40. 
distinguished on the basis of the contract between the parties. 


CLARKSON, J., concurs in the result. 


AppereaL by Claud Currie, liquidating agent of the defendant, from 
Small, J.. at January Term, 1933, of DurnHam, Affirmed. 

This action was begun by the plaintiff, a stockholder of the de- 
fendant corporation, in the Superior Court of Durham County on 30 
November, 1932. At December Term, 1932, of said court, Claud Currie 
was appointed liquidating agent of the defendant. He is now engaged in 
the performance of his duties as such liquidating ageut under the orders 
of the court. 

The action was heard at the January Term, 1938, of said court on the 
petition of Dr. Foy Roberson, a stockholder and borrower of the de- 
fendant, for an order authorizing and directing the hquidating agent 
to accept from the petitioner the balance due on his indebtedness to the 
defendant in full discharge of the same, and upon the payment of the 
said sum by the petitioner, to cancel the deed of trust by which the 
said indebtedness was secured. 

On the facts agreed upon at the hearing, 1t was adjudged by the court 
that the balance due by the petitioner on his indebtedness to the de- 
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fendant, secured by the deed of trust, is $18,083.99, with interest from 
1 July, 1932. 

It was ordered by the court that the liquidating agent be and he was 
authorized and directed to accept from the petitioner, in full discharge 
of his indebtedness to the defendant, the sum of $18,083.99, with interest 
from 1 July, 1932, and upon the payment by the petitioner of said 
sum, to cancel the deed of trust by which said indebtedness was secured. 

From this order, Claud Currie, liquidating agent of the defendant, 
appealed to the Supreme Court. 


Morehead & Murdock for the petitioner. 
WeLendon & ILedrich for the liquidating agent. 


Connok, J. The defendant is a corporation organized under the laws 
-of this State, and prior to the commencement of this action, engaged in 
business as a building and loan association, C. S., 5169-5293. As author- 
ized by its by-laws, which were duly adopted by its board of directors, the 
defendant issued three classes or kinds of stock: Serial stock; (2) pre- 
paid stock; and (3) optional payment stock. The defendant was author- 
ized by statute to issue as many series, or classes and kinds of stock as 
were provided for in its charter or by-laws. C.8., 5177. No entrance 
or withdrawal fee was charged to subscribers for its optional payment 
stock, nor were any fines or penalties imposed upon the holders of such 
stock for failure to make regular payments ou their shares. 

During February, 1927, Dr. Foy Roberson subscribed for 290 shares 
of the optional payment stock of the defendant, and thereby became ¢ 
member of the defendant association. .As such stockholder and member, 
he apphed to the defendant for a loan of $29,000, to be paid in accord- 
anee with the provisions of defendant’s by-laws, and to be secured by 
a deed of trust executed by Dr. Roberson and his wife. The loan was 
made on 12 March, 1930, in aecordauce with the application, and the 
deed of trust was duly executed, and recorded. The terms upon which 
the loan was made, and upon whieh it was to be paid are fully set 
out in the deed of trust. 

In accordance with his contract with the defendaut, Dr. Roberson 
paid to the defendant, each month after the loan was mede, the sum of 
$290.00. These monthly payments were entered in the pass book issued 
to Dr. Roberson by the defendant, and also on the books of the defendant, 
as they were made by him. On the last days of June and December of 
each year, in accordance with the provisious of the deed of trust, the 
aggregate amount of these monthly payments for the preceding six 
months, was applied by the defendant as a payment on the loan. No 
part of such amount was applied as a payment on the shares of stock for 
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which Dr. Roberson had subscribed. The amount due by Dr. Roberson 
on his loan on the first days of July and January of each year, was thus 
ascertained and determined in accordance with the provisions of the 
deed of trust. Interest was computed on such amount at the date of each 
subsequent payment. 

The amount due on the loan, as shown by the pass book in the hands 
of Dr. Roberson, and by the books of the defendant, on 1 July, 1932, was 
$18,083.99. None of the monthly payments made by Dr. Roberson after 
1 July, 1932, and prior to the commencement of this action, had been 
applied as a payment on the loan. The aggregate amount of such pay- 
ments 1s $1,449.99. 

It does not appear from the statement of facts agreed submitted to 
the court at the hearing of the petition filed by Dr. Roberson in this 
action, that the defendant corporation was insolvent at the date of the 
commencement of this action, or that it is now insolyent. 

The court was of opinion and so adjudged that Dr. Roberson, as a 
borrower of the defendant, was entitled to have all the monthly pay- 
ments made by him prior to 1 July, 1932, applied as credits on the 
amount of his indebtedness to the defendant but that payments made 
since 1 July, 1932, and prior to the commencement of the action, should 
be applied on the shares of stock for which he had subscribed. In this, 
there was no crror. 

The petitioner, Dr. Roberson, at the date of the commencement of 
the action, occupied a dual relation to the defendant. He was both a 
stockholder and a borrower. These relations are independent, the one 
from the other. His rights and liabilities growing out of each of these 
relations are determined by his contracts with the defendant. Only his 
rights and liabilities as a borrower of the defendant are involved in this 
appeal. Both are fixed by his coutract, as appears in his deed of trust. 
Under this contract all the mouthly payments made by him were to be 
appled on the last days of June and of December of each year, as 
credits on the amount of his indebtedness to the defendant. 

This case is readily distinguishable from Rendleman v. Stloessel, 195 
N. C., 640, 143 8S. E., 219. In that case, all payments made by the de- 
fendant were made on the shares of stock for which he had subscribed, 
while in the instant case, all payments made by the petitioner were made 
on the amount of his indebtedness to the defendant, and were applicable 
to such indebtedness on the last days of June and December of each 
year. This is the construction of the contract made by the parties 
thereto prior to the commencement of this action. Lewis v. Nunn, 
180 N. C., 159, 104 S. E., 470. There is no error in the order. It is 

Affirmed. 


CLAarKsoNn, J., concurs in result. 
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CENTRAL HANOVER BANK AND TRUST COMPANY, GURNEY P. HOOD, 
COMMISSIONER OF BANKS, ET AL, Vv. FE. H. COOKE anpd Wire, JULIA C. 
COOKE. 

(Filed 26 April, 1983.) 


Justices of the Peace E b—Rcfusal of recordari upon finding from con- 
flicting evidence that appellant was guilty of laches is upheld. 


While an appellant has the right to a writ of recordari to bring up an 
appeal from the justice’s court to the Superior Court where the appeal 
is not docketed in time through fault of the court or its officers, where 
the trial court finds upon conflicting evidence upon a motion for recordari 
that the appellant had been guilty of inexcusable neglect and laches in 
failing to perfect and docket his appeal, and that the petition for 
recordart was not applied for until execution had been issued and the 
judgment docketed more than sixteen months, the finding of the court 
upon the conflicting evidence is conclusive, and his order refusing to grant 
the writ of recordari will be affirmed. 


Civit action, before Sinclair, J., at November Term, 19382, of 
FRANKLIN. 

On 21 April, 1931, the plaintiffs secured a judgment against the de- 
fendauts for the sum of $150.00 in a court of the justice of the peace. 
Immediately after the judgment was rendered and in open court, the 
defendants gave notice of appeal to the Superior Cour: and paid the 
justice of the peace all legal fees and all fees required for having the 
appeal docketed in the Superior Court. The defendant, F. H. Cooke, 
immediately thereafter went to the office of the clerk of the Superior 
Court of Franklin County and gave a justified bond to stay execution 
on said judgment, which was accepted and filed by the clerk. Exeecu- 
tion was duly issued. upon the judgment and served upon the defendants. 
Thereupon the defendants, discovering that the appeal from the justice 
of the peace had never been properly docketed, filed a petition on 2] 
October, 1932, requesting a writ of recordari. The plaintiffs filed an 
answer to the motion and petition, and the cause was heard by the trial 
judge. 

The justice of the peace, who tried the case in April, 1931, made an 
affidavit stating that the defendant paid the fees allowed him by law 
for sending the said appeal and the papers in connection therewith to the 
office of the clerk of the Superior Court of Franklin County 
and at the same time, or immediately thereafter he advised the defend- 
ants that the said appeal had been sent to the office of the clerk of the 
Superior Court. The defendant, in his petition for recoraart, stated that 
at various times he had visited the office of the clerk and had been in- 
formed that the case would be on the trial calendar. The clerk made an 
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affidavit, stating that the defendant came to his office inquiring about 
the case afterwards, and that he was advised on each occasion that the 
appeal had not been received and had not been docketed. 

The trial judge found the following facts: “That the defendants 
herein have been guilty of inexcusable neglect and laches in perfecting 
and doeketing their appeal from the magistrate’s judgment to the 
Superior Court of Franklin County, and that said writ and petition for 
recordari was not applied for by the defendants until after execution 
had been issued against the defendants more than sixteen mouths after 
the docketing of said judgment in the Superior Court of Franklin 
County, and that several terms of court had intervened during said 
period of time.” 

Upon denial of the petition for recordari the defendants appealed. 


W. ZL. Lumpkin for plainteffs. 
Gulley & Gulley and C. P. Green for defendants. 


Broepen, J. The law requires an appeal from a judgment of a justice 
of the peace to be taken to the next term of Superior Court. “The next 
term means anv term, civil or criminal, which begins after the expira- 
tion of the ten days allowed for serving a notice of appeal. .An attempted 
doeketing at a subsequent term is a muallity. If the magistrate fails to 
perform his duty in sending up the appeal, or if the judge is unable to 
attend the court, the appellant, if in no default, may apply for a 
recordar’ at the term first convening after the appeal is taken and 
thereby preserve his rights.” S. vc. Fleming, ante, 40. 

It has been frequently held that appellant is entitled to a writ of 
recordari or even of certiorar?, in those cases in which the failure to 
perfect the appeal was due to some error or act of the court or its 
officers and not to any fault or neghgence of the appellant or of his agent. 
Vober is By 02 No Ca te / Oh won Andres, 182 Ne Cg 316, 
43 SE. 026; Bank vw Willer, 190 N. Cs 715, 180 S..E., 616. 

The evidence submitted to the trial judge was conflieting. There was 
evidence tending to show that the justice of the peace mailed the papers 
to the elerk, and that they had been received by him. However, the clerk 
denied that auy papers had been filed in his office. Hence the findings 
of fact by the trial judge supported by competent evidence, are con- 
elusive. While the findings are not stated in full detail, nevertheless it 
cannot be said that they are inadequate as a matter of law. Mley rv. RL R. 
165 N. C., 78, 80 5. E., 1064. 

Affirmed. 
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MAX E. HAGAR, spy His Next FRIEND, C. E. HAGAR, vy. RED BAND COM- 
PANY, INCORPORATED, AND ARTHUR BLACK, DoInG BUSINESS As ARTHUR 
BLACK'S GARAGE, anp C. IF. HAGAR y. RED BANTI COMPANY, 
INCORPORATED, AND ARTHUR BLACK, Doinc Business As ARTHUR 
BLACK’S GARAGE. 

(Filed 26 April, 1933.) 


Negligence A d—Held, injury in this case was from accident which could 
not have been foreseen in exercise of due care, and nonsuit was 
proper. 

A father and son each brought action to recover damages sustained by 
them by reason of injury to the minor son. The evidence tended to show 
that defendants were attempting to repair a wheel on a truck which the 
driver had parked on the highway because, due to the defective wheel, 
he was unable to move it, and that while one of the defendants held 
an iron or steel bar against the wheel the other hit it with a sledge 
hammer in order to take the wheel off for repairs, that the son ap- 
proached the truck and was hit in the eye by a particle which flew off 
the iron or steel bar. Held, judgment as of nonsuit was properly entered 
in each action, the evidence showing that the injury was caused by an 
accident which could not have been anticipated in the exercise of due care. 


Appray by plaintiffs from Harding, J., at September Term, 1932, of 
Davipson, Affirmed. 

Each of the above entitled actions was instituted by the plaintiff 
therein to recover damages for injuries suffered by Max HE. Hagar, the 
eleven-year-old son of C. E. Hagar, and alleged to have been caused by 
the negligence of the defendants, or their employees. 

By consent, the actions were consolidated for trial of the issues raised 
by the pleadings. Evidence was offered by both the plaintiffs and the 
defendants. 

From judgment as of nonsuit, at the close of all the evidence, in each 
action, the plaintiff therein appealed to the Supreme Court. 


Spruill & Olive for plaintiffs. 
McCrary & DeLapp for defendants. 


Connor, J. On 12 August, 1931, Max E. Hagar, the eleven-year-old 
son of C, E, Hagar, while passing a truek owned by the defendant, Red 
Band Company, Incorporated, and standing on a lighway in the town 
of Thomasville, N. C., was struck in the left eye by a small piece of 
metal, with the result that his eye was painfully and seriously injured. 
It was subsequently removed by a surgeon to whom he was taken for 
treatment. The injuries suffered by Max E. Hagar, are permanent. lis 
father, C. E. Hagar, was required to pay out large sums of money for 
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medical and surgical treatment of his sou’s injuries. Both plaintifts 
have sustained damages resulting from the injuries suffered by Max E. 
Hagar. 

The truck was standing on the highway, with its front wheels near 
the curb, and its rear wheels about cleven feet from the curb. One of the 
vear wheels had suddenly failed to turn, and the driver of the truck 
had called an employee of the defendant, Arthur Black, to his aid. This 
employee and the driver of the truck undertook to remove the wheel 
for the purpose of repairing it. While they were at work, Max E. 
Hagar, who was walking on the highway, approached the truck. The 
highway is forty feet wide. When he was within five or six feet of 
the truck, he was struck in the eve by a small piece of metal, and eried 
out: “There is something in my eye. I cannot see.” Neither of the 
emplovees of the defendants had seen him as he approached the truck. 

There was evidence tending to show that the piece of metal, which 
struck the boy in his eve, flew from the iron or steel bar, which the 
driver of the truck was holding against the wheel, and which the em- 
plovee of the defendant, Arthur Black, was striking with a sledge ham- 
mer. There was no evidence, however, tending to show that either the 
bar or the hammer was defective, or that the employees of the defend- 
ants were negligent in doing their work. All the evidence showed that 
the injuries which Max E. Hagar suffered, were the result of an acei- 
dent, for which neither of the employees of the defendants was respon- 
sible. The driver did not park the automobile, voluntarily, on the 
highway; he was unable to move it because of the defective wheel. 
Neither he nor the employee of the defendant, Arthur Black, kuew or 
had reason to anticipate that a pedestrian on the highway would ap- 
proach the truck, while they were at work repairing the wheel. 

There was no error in the judgmeit dismissing the action as of 
nonsuit. Miller ve. Mfg. Co., 202 N. C., 254, 162 S. E., 925. The 
judgment is 


Affirmed, 


ARVILLE MASTEN Anp LILLIE MASTEIN v. THE TEXAS COMPANY, 
H, C. WEAVIL anp C. B. YORELEY, 


(Tiled 26 April, 1933.) 


Appeal and Error L e—Decision on former appeal as to the sufficiency 
of the evidence is controlling at subsequent trial on same evidence. 
Where on an appeal the question of the sufficiency of the evidence to be 
submitted to the jury is decided by the Supreme Court according to the 
contentions of the plaintiff, and no petition for rehearing is filed, the de- 
cision of the court constitutes the law of the case both in subsequent 
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proceedings in the trial court and on subsequent appeal to the Supreme 
Court, and where the evidence on the subsequent trial is practically 
identical with the evidence on the first trial. the defendant may not 
again raise the question of its sufficiency. 


AppeaL by defendant, the Texas Company, from Harding. J.. at June 
Term, 1932, of Forsytu. .Affirmed. 

The issues submitted to the jury in the Forsyth Ceunty Court and 
their answers thereto, were as follows: 

“1. Has the defendant, the Texas Company, polluted “he subterranean 
water and well of the plaintiffs, as alleged in the complaint? Answer: 
Yes. 

2. It so, what amount of permanent damages, if any, are the plaim- 
titfs entitled to recover of the defendant? Answer: Neue. 

3. If so, what amount of temporary damages, if anv, are the plaim- 
tiffs entitled to recover of the defendant? Answer: $400.00." 

On the verdict the Forsyth County Court rendered judgment tor 
plaintiffs. The defendant, the Texas Company, made numerous excep- 
tions and assiguments of error and appealed to the Superior Court; and 
defendant’s exceptions and assigumeuts of error were overruled and ne 
error found in the trial in the Forsyth County Court and the judgment 
of the court below sustained. The defendant made uumerous exceptions 
and assignments of error to the ruling of the Superior: Court and ap- 
pealed to the Supreme Court. 


Kuledge & Wells for plaintiffs. 
Fred 8S. Hutchins and H. Bryce Parker fur defendants. 


CLarwson, Jd. We think the question to be decided in this action is set 
forth in plaintiffs’ brief, as follows: “After an appellate court of the 
highest jurisdiction has passed upon a given statement of facts and 
found that a plaintiff is entitled to go to the Jury on those facts, and no 
rehearing is requested, can the defendant agai raise the question of the 
sutiiciency of the evidence on almost identically the same evidence upor 
a second appeal, after the court has directed that taiat evidence be 
submitted to the jury?’ We think not. 

This ease was here at the Fall Term, 1927, and the decision is re- 
ported in 194 N. C., 540. In that case the Forsvth Ceunty Court jad 
nonsuited the plaintiffs in regard to the hability of the defendant the 
Texas Company. Upon an appeal from the Judgment of nonsuit to the 
Superior Court, the Forsyth County Court was reversed by the Superior 
Court and the ease remanded with imstructions to submit the evidence 
to the jury. From this judgment of the Superior Court the defendant. 
the Texas Company, appealed to the Supreme Court. The Judgment of 
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the Superior Court was affirmed by this Court. In the decision of this 
Court in this action, above set forth, the question of the liability of the 
defendant, the Texas Company, was fully discussed. The question of 
whether there was sufficient evidence to be submitted to the jury as to the 
defendant, the Texas Company, for the injuries complained of by plain- 
tiffs, as well as the sufficiency of the evidence on the proximate causes 
of the damage to plaintiffs’ well was fully considered. 

The evidence in the present action is practically the same as passed 
on in the former appeal in this action. The able judge in the Forsyth 
County Court tried the case in accordance with the former decision of 
this Court, and on appeal to the Superior Court all the exceptions and 
assignments of error on the part of the Texas Company were overruled. 
It made numerous exceptions and assignments of error and appealed to 
this Court. There was no petition on the former appeal for a rehearing. 
Rules of Practice in the Supreme Court, 44—200 N. C., at p. 838. 
We think the whole matter is res judicata. 

“His Honor charged the jury in almost the identical language of our 
former opinion. The decision on the first appeal constitutes the law 
of the case, both in subsequent proceedings in the trial court and on a 
subsequent appeal here. Harrington v. Rawls, 186 N. C., 65; Gordon v. 
Collett, 107 N. C., 362.” Nobles v. Davenport, 185 N. C., 162, 163. 
Mfg. Co. v. Hodgins, 192 N. C., 577; Jessup v. Nixon, 199 N. C., 122. 

We see no error in the admission or exclusion of evidence on the trial. 
Tu the judgment of the court below, we find no error. 

Affirmed, 


R. LESTER CRANE y. GUY T. CARSWELL. 


(Filed 26 April, 1933.) 


New Trial B g— 

Although the discretionary ruling of the trial court upen an application 
for a new trial for newly discovered evidence is not reviewable on appeal. 
where the applicant fails to make out a showing of “newly discovered 
evidence’ sufficient in law to invoke the discretionary ruling, the granting 
of the application will be held for error. 


AppeaL by defendant from Harding, J., at February Term, 1933, of 
Union, 

(‘ivil action to recover damages for alleged negligent injury, tried at 
the March Term, 1932, which resulted in a verdict and judgment for 
defendant, affirmed on appeal, 208 N. C., 555, 
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Thereafter, at the next succeeding term of the Superior Court of 
Union County, following affirmance of judgment on appeal, the plaintiff 
moved for a new trial on the ground of newly discovered evidence. Mo- 
tion allowed and defendant appeals, for that, the showing made by 
plaintiff on the hearing of said motion was.not sufficient to warrant 
favorable action on the part of the court. 


Vo counsel appearing for plaintiff. 
J. Laurence Jones and Vann & Milliken for defendant, 


Stacy, C. J. No appeal lies to this Court from the discretionary de- 
termination of an application for new trial on the ground of newly 
discovered evidence. 8S. v. Lea, 203 N. C., 316. But where the applicant 
fails to make out a showing of “newly discovered evidence,” as this 
phrase is defined in the law GS. v. Casey, 201 N. C., 620, 161 S. E., 81), 
no oeeasion arises for the exercise of the court’s discretion. Stilley wv. 
Planing Mills, 161 N. C., 517, 77 S. E., 760. We agree with the defend- 
ant that plaintiff’s showing on his application for new trial on the 
ground of newly discovered evidence was insufficient to invoke a discre- 
nlonary ruling in Ins behalf. Stilley v. Planing Mills, supra. 

Error. 


STATE vy. PARLEY LOWE. 
(Filed 26 April, 1933.) 


Receiving Stolen Goods D b— 
Reeent possession of stolen property, without more, is insufficient to 
raise a presumption of guilt of the statutory charge of receiving said 
property knowing it to have been stolen. C. 8., 4250. 


Appear by defendant from Clement, J.. at February Speeial Term, 
1933, of Gvitrorp. 

Criminal prosecution tried upon an indictment charging the defendant 
(1) with the larceny of an automobile, valued at $500, the property of 
one Bovd C. Royalls, and (2) with receiving said automobile, valued at 
#500, the property of the said Boyd C. Royalls, knowing it to have been 
felonionsly stolen or taken in violation of C. $., 4250. 

The evidence tends to show that on the mght of 14 July, 1930, the 
prosecuting witness’ automobile was stolen in High Point. Eight days 
thereafter it was found in Chesterfield, S.C. The defendant had been 
arrested as the suspected thief and lodged iu jail. The defendant told 
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the prosecuting witness that Bill Payne came by his home with the car 
and brought him to South Carolina with the promise that he would get 
some money and pay him what he owed him. 

Verdict: Guilty of receiving. 

Judgment: Two years on the roads. 

Defendant appeals, assigning errors. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
George A. Younce, Adam Younce and John R. Hughes for defendant. 


Stacy, C. J. Conceding that the recent possession of the stolen auto- 
mobile (if, indeed, the evidence establishes such possession, which may 
be doubted) was a circumstance tending to show the larceny thereof by 
the defendant (S. v. Best, 202 N. C., 9, 161 S. E., 535), still it 1s the 
holding with us that the inference or presumption arising from the 
recent possession of stolen property, without more, does not extend to the 
statutory charge (C. S., 4250) of receiving said property knowing it to 
have been felcniously stolen or taken. S. v. Adams, 1383 N. C., 667, 45 
S. E., 553. 

There was not sufficient evidence to justify a conviction on the second 
count in the bill. 

Reversed. 


MABEL NORFLEET vy. FRANK P. HALL, Jr. 
(Filed 26 April, 1983.) 


1. Highways B c—Driving at speed in excess of statutory maximum is 

negligence per se, and is actionable when proximate cause of injury. 

Where there is evidence that defendant was driving his automobile on 

the highway at a speed of sixty-five miles per hour and that the injury 

in suit was proximately caused by such excessive speed, it is sufficient to 

be submitted to the jury on the issue of actionable negligence, since such 

speed, being in violation of N. C. Code, 2621(46), is negligence per se, 

regardless of the condition of the road, the weather or traffic, and the 
question of proximate cause is ordinarily for the jury. 


2. Highways B k-—Failure of guest to remonstrate as to excessive speed 
held not contributory negligence under evidence in this case. 

The fact that plaintiff, who was riding as a guest in defendant's auto- 
mobile, failed to remonstrate with him as to the excessive speed at Which 
he was driving, is held not to constitute contributory negligence under the 
cyidence in this case, it appearing that defendant increased his speed at 
the beginning of the journey, and that the car skidded suddenly before 
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plaintiff had an opportunity to remonstrate with him, and since defend- 
ant’s wilful and intentional violation of the speed law could not have 
been anticipated by plaintiff when she enfered the car. 
3. Trial F a— 
The trial court’s refusal to submit issues tendered will not be held for 
errer where there is no supporting evidence and the issues are not 
material to the trial. C. S., 584. 


Sracy, C. J., and BroGbDEN, J., dissenting 


APPEAL by defendant from Daniels, J., at October Term, 1932, of 
EngrecomBE, No error. 

This is an action to recover damages for personal injuries suffered by 
the plaintiff, when the automobile in which she was riding as the in- 
vited guest of the defendant, and which he was driving on a State 
highway in Gaston County, suddenly skidded, ran off the highway, and 
turned over. 

It is alleged in the complaint that “on the night of 1 August, 1931, 
plaintiff was riding with the defendant in his automobile near the town 
of Belmont, N. C., on a paved highway leading from said town to 
Gastonia, N. C., and beyond; that it was a dark and rainy might, and 
the surface of the highway was wet and slippery; that there was much 
trafic on said highway at the time, and the weather conditions, the wet 
condition of the highway, the glare of approaching automobiles, and 
other circumstances, combined to make driving at the time and place 
of the catastrophe and injuries hereinafter mentioned hazardous and 
dangerous.” 

“3. That notwithstanding the hazard and danger incident to driving 
on said highway at the time and place mentioned, and in disregard 
of the rights of the plaintiff and her safety, the defendant was driving 
his automobile at the negligent and reckless speed of sixty-five miles per 
hour, when suddenly the defendant lost control of his said automobile 
and permitted it to skid and turn over, causing permanent injuries to 
the plaintiff as hereinafter set forth.” 

“4. That the aforesaid skidding and turning over of defendant’s auto- 
mobile, and the consequent injuries to plaintiff resulted proximately 
froin the negligent acts of the defendant in driving his automobile at an 
unlawful, reckless and dangerous speed on a wet and sliopery highway; 
that the highway at the point where the skidding occurred was about 
forty feet wide, and had the defendant been operating his said auto- 
mobile at a moderate and reasonable speed, the skidding of the auto- 
mobile would not have been serious, as there was ample space within 
which to have righted it, but that due to the high rate of speed at which 
the automobile was driven by the defendant, he completely lost control 
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of his said automobile, and that as a proximate result plaintiff was 
seriously and permanently injured as hereinafter set forth.” 

In his answer the defendant denied that the plaintiff was injured by 
his negligent operation of the automobile in which she was riding. Ife 
alleged that the wheels of his automobile ran onto an oily or slick spot 
on the highway, which he did not see and could not have seen, and that 
this caused the automobile to skid and turn over, and thereby to injure 
the plaintiff. In further defense to the cause of action alleged in the 
complaint, the defendant alleged in his answer: 

“1. That the skidding of defendant’s automobile on the slick spot on 
the cement highway was nothing more than an unforeseeable accident, 
which is a hazard attending every journey, and is assumed by every 
journeyer, including the plaintiff. The defendant pleads this assumption 
of the hazards of the journey by plaintiff in bar of her recovery in this 
action.” 

“2. The plaintiff was as thoroughly advertent to the weather condi- 
tious, to the type and width of the highway, to the manner in which 
defendant was operating his automobile and to every other fact which 
she now alleges as negligence, as was the defendant; and that plaintiff, 
without protest or remonstrance, but with her signified approval, elected 
voluntarily to continue her journey, thereby voluntarily assuming the 
risk of the skidding of the automobile, and all its resulting consequeuces. 
The defendant pleads this assumption of risk by the plaintiff in bar ot 
her recovery in this action.” 

The only evidence offered at the trial, tending to show the circum- 
stances under which the plaintiff was injured, was her testimony. She 
testified as follows: 

“Tf am 30 years of age, and reside at Tarboro, N. C. During the smn- 
mer of 1931 I was visiting friends at Charlotte, N. C. I have known the 
defendant, Frank Hall, for some time. He called to see me frequently 
while I was visiting at Charlotte, and did what he could to inake my 
visit pleasant. 

“On 1 August, 1931, the defendant and I went from Charlotte to 
Belmont, in his automobile, to visit a friend who was sick. Belmont is 
sixteen miles from Charlotte. We left Belmont at about 11:30 o'clock 
at night. I was riding with the defendant in his automobile. He was 
driving. We were riding in the automobile on the State highway from 
Belmont to Gastonia. This highway is hard surface and is about forty 
feet wide. There are four traffic lanes, two for fast driving, and two for 
slow driving. We were riding on the lane for fast driving from Belmont 
to Gastonia. The accident occurred when we were about a mile from 
Belmont. It was about 11:30 o’clock at night. and pouring rain. We 
were not meeting automobiles at the time of the accident. The trafhe 
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was not dense. I knew that the defendant was driving fast—at a speed 
not less than fifty miles per hour. The automobile skidded suddenly, 
turned and twisted, and ran off the highway and down the embankment. 
IT was thrown from one side of the automobile to the other. When the 
automobile stopped, I was so dazed I did not know what had happened. 
The automobile ran off the right side of the highway. I was sitting on 
the right side of the automobile. After the accident, the defendant in 
reply to a question from a by-stander, as to what caused the accident, 
said: ‘I was running too fast. [ was driving sixty-five miles per hour.’ 
I knew that the defendant was driving too fast. I did not request him 
to slow down. I was satisfied with the operation of the automobile by 
the defendant. The whole story about the accident is shat the automo- 
bile was running along and suddenly began to skid. That is all that 
there 1s to the way the accident happened. That is all I know about it. 
The defendant and I were engaged in conversation at the time the 
automobile skidded.” 

There was evidence tending to show the nature and extent of the 
Injuries suffered by the plaintiff, as the result of the accident and the 
amount of the damages sustained by her caused by her injuries. 

No evidence was offered by the defendant in contzadiction of the 
testimony of the plaintiff as to the facts and circumstances leading up 
to and surrounding the accident. The defendant, for the purposes of the 
trial, admitted that these facts and circumstances were as the plaintiff 
had testified. There was no exception to the evidence offered by the 
plaintiff tending to show the nature and extent of her injuries, or the 
amount of her damages. 

The issues submitted to the jury were answered as follows: 

“1. Was the plaintiff injured by the neghgence of the defendant as 
alleged in the complaint? Answer: Yes. 

2. What damages, if any, is the plaintiff entitled to recover of the 
defendant? Answer: $8,542.” 

From judgment that plaintiff recover of the defendant the sum of 
$8,542, and the costs of the action, to be taxed by the clerk, the defendant 
appealed to the Supreme Court. 


Giliam & Bond for plaintiff. 
Spruill d& Spruill for defendant. 


Connor, J. The uncontradicted evidence at the trial of this action 
showed that immediately before and at the time the automobile in 
which the plaintiff was riding, and which the defendant was driving, 
skidded and ran off the highway, the defendant was driving, knowingly 
and wilfully, at a greater rate of speed than forty-five miles per hour. 
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He was driving at a rate of sixty-five miles per hour. He was, therefore, 
violating the statute, which provides that it shall be unlawful for any 
person to drive an automobile on a highway in this State at a greater 
rate of speed than forty-five miles per hour. N. C. Code of 19381, sec. 
2621(46). The violation of this statute was in itself negligence. The 
conditions with respect to the weather, the traffic on the highway, or 
the surface and width of the highway, were immaterial. The speed at 
‘ which the defendant was driving his automobile was unlawful, and there- 
fore constituted negligence. .All the evidence showed further that this 
negligence on the part of the defendant was the proximate cause of the 
skidding of the automobile and the consequent injuries suffered by the 
plaintiff. 

In Gudfrey v. Coach Company, 201 N. C., 264, 150 S. E., 412, it is 
said: ‘The violation of a statute intended and designed to prevent 
injury to persons or property, or the failure to observe a positive re- 
quirement of the law, is under a uniform line of decisions, negligence 
per se, Dickey v. R. BR., 196 N. C., 726, 147 8. E., 15; Ledbetter v. 
English, 166 N. C., 125, 81 S. E., 1066, and when a violation or failure 
of this kind is admitted or established, it is ordinarily a question for 
the jury whether such negligence was the proximate cause of the injury. 
Stultz v. Thomas, 182 N. C., 470, 109 S. E., 861.” See Butner v. Whit- 
low, 201 N. C., 749, 161 S. E., 389. 

There was, therefore, no error in the refusal of the court at the trial 
of this action to allow the motion of the defendant for judgment dis- 
inissing the action as of nonsuit, unless, as contended by the defendant, 
the plaintiff is barred of recovery because she failed to remonstrate with 
the defendant as to the speed at which he was driving the automobile in 
which she was riding as his invited guest, and to request him to lessen 
the speed, which she knew was too fast. The defendant does not con- 
tend that plaintiff contributed to her injuries by her own negligence 
in riding with him in his automobile under the conditions as to the 
weather, the traffic on the highway, and its width and surface, as shown 
by the evidence. His sole contention is that plaintiff assumed the 
hazards of a journey in an automobile, including the wilful negligence 
of the driver in violating a statute which prescribes the maximum speed 
at which an automobile may be lawfully driven on a highway in this 
State. 

It is conceded that there are circumstances under which even an in- 
vited guest riding in an automobile driven by his host, owes the duty 
to himself to remonstrate against the excessive speed at which his host 
is driving his automobile, and to request him to lessen his speed, and 
that a failure on the part of such guest to discharge this duty bars his 
recovery of damages causcd by the neghgence of his host. Aing v. Pope, 
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202 N. C., 554, 163 S. E,, 447, Nettles vr. Rea, 200 N. 0. 44, 156 S. E.. 
159. This principle, however, is not applicable to the facts shown by all 
the evidence in the instant case. 

It does not appear from the evidence that plaintiff had an oppor- 
tunity to discharge the duty imposed upon her by the law to remonstrate 
with the defendant and to request him to lessen his speed. Plaintiff and 
defendant had been driving only about a mile, when the defendant m- 
creased his speed to sixty-five miles per hour. His negligence, while 
probably not gross or wanton, was wilful and intentional, and could not 
have been anticipated by the plaintiff, when she entered defendant’s 
automobile as his guest. 

Under the circumstances as shown by all the evidence, plaintiff was 
not required to remonstrate with the defendant, or to request him to 
lessen his speed, although she knew that he was driving too fast. The 
automobile skidded suddenly, before the plaintiff had an opportunity to 
protest to the defendant as to his speed. It cannot be held that she 
voluntarily assumed the risk of defendant’s wilful, and intentional 
negligence. There was no error in the refusal of the court to dismiss 
the action as of nonsuit. 

Nor was there error in the refusal of the court to submit the issues 
tendered by the defendant. There was no evidence tending to support 
defendant’s contentions with respect to these issues, which were not 
naterial to the trial. C. S., 584. The judgment is affirmed. 

No error. 

Stacy, C. J., and Brogpen, J., dissenting opinions. 


Stacy, C. J., dissenting: This is a hard case. It carries the doctrine 
of sic utere tuo ut alienum non ledas to its severest implications, and 
apparently runs counter to the maxim volenti non fit inguria, The 
correct application of sound principles ought not to end in such a clash. 

The rules applicable to the facts of the instant case are generally 
stated as follows: 

First, with respect to the negligence of the driver: The owner or 
operator of an automobile owes the duty to an invited guest to exercise 
reasonable care in its operation, and not unreasonably to expose him to 
danger and injury by increasing the hazard of travel. 20 A. L. R., 
1014; 26 A. L. RB, 1425; 40 A. L. R, 1338; 47 A. L. R., 327; 51 
AJL. BR, 581; 65 A. L. R., 952. Just what constitutes “increasing the 
hazard of travel” is not altogether clear from the decisions. 

Second, with respect to the contributory negligence of the guest: A 
person riding in an automobile driven by another, even though not 
chargeable with the driver’s negligence, is not absolved from all per- 
sonal care for his own safety, but is under the duty of exercising 


St 
~] 
co 


N.C. SPRING TERM, 1933. 


NORFLEET t. HALL, 


reasonable or ordinary care to avoid injury, 7. ¢., such care as an ordl- 
narily prudent person would exercise under like circumstances. 18 
A. L. R., 309; 22 A. L. R, 1294; 41 A. L. R, 767. 

True, in the instant ease, the defendant has confused his plea of 
contributory negligence with assumption of risk, but the facts are set 
out, and the plaintiff says she “was satisfied with the operation of the 
ear and the way it was being driven. I knew we were going fast—not 
less than fiftv miles an hour. I did not protest or request that he slow 
down. The whole story about the accident is that the car was running 
along and suddenly began to skid. That is all there is to the way the 
accident occurred.” Therefore, according to the plaintiff’s own testi- 
mony, she voluntarily consented to the speed of the car; she knowingly 
acquiesced in the way it was being driven; she willingly took a chance 
and lost; she ought not to recover. Clark v. Travers, 200 N. Y. S., 52. 

A guest who sits beside the host with full knowledge that the car is 
being driven in excess of the lawful rate of speed, and makes no protest, 
voluntarily joins in testing the dangers, and is chargeable with contribu- 
tory negligence. Curry v. Riggles, 153 Atl. (Pa.), 325; Herold v. Clen- 
dennen, 161 S. E. (W. Va), 21. 

It is proper to nonsuit the case when the plaintiff’s contributory 
negligence 1s established by his own evidence, for he thus proves himself 
out of court. Wright v. R. R., 155 N. C., 325, 71 8. E., 306. 


Broepen, J., dissenting: I do not dissent upon the ground that the 
decision of the Court is not in full accord with the precedents hereto- 
fore established in this jurisdiction. I do not concur in either the 
reasoning or the righteousness of the precendents, In the case at bar 
the plaintiff testified expressly that she was satisfied with the operation 
of the car, and certainly, she was satisfied with the driver. Hence I 
see no particular reason why the Court should be more solicitous for her 
welfare than she was for her own safety. 

No court would permit an employee to recover damages for the mere 
negligence of his employer if the employee selected, according to his 
own notion and judgment, the tools and appliances with which to per- 
form his work, and also, selected, according to his own notion and 
judgment the place of the work and the methods of discharging his 
duties. Notwithstanding, a gratuitous passenger or thumb-rider can 
voluntarily select, according to his own notion and judgment, the vehicle 
in which to make the journey, the equipment of same, the driver thereof, 
and the route of travel. Moreover, if he is injured by the negligence 
of his own driver, or the defect of hig own vehicle, or its equipment, 
so selected and approved, he may recover damages. Thus, a thumb- 
rider or guest receives the full blessing of the law, although the same, 
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under similar circumstances, is promptly denied to a workman who toils 
and sweats in the field or factory. Lapsing into the muddy language of 
the back alley, it is rather difficult to be reconciled to the idea that a 
person can recover damages for being bitten by his own dog. 

Our decisions upon the subject are to the effect that the driver of a 
car owes the duty of ordinary care to a thumb-rider or guest; that 1s, 
to furnish a reasonably safe place or vehicle in which to travel and a 
reasonably safe driver. This is identically the duty that an cmplover 
owes to an employee. So that, under the law, when a thumb-rider steps 
into an automobile, thereupon he becomes the employee of the driver 
so far as hability is concerned. If there is a defective bolt or screw, 
unknown to the driver, and as a result there is a collision, the driver pays 
in terms of his own hfe or limb and is without legal remedy, but not so 
with the thumb-rider who sits by his side. He is the favorite of the law, 
and can recover damages. 

The implications arising from the application of lability for in- 
juries to guests has resulted in sharp divergence of judicial reasoning 
upon the subject, and this divergence within the past few vears, has 
found pen and tongue and voice in the courts and law-making bodies 
throughout the country. 

Obviously the driver of an automobile ought not to be permitted to 
accept another person as a guest and then proceed to break him to 
pieces along the route of travel. At the outset, however, it 1s not to be 
supposed that the driver is less careful for the safety of the guest than 
he is for his own for the reason that they usually suffer the same fate. 
Some courts dealing with the question, im order to approve liability— 
perhaps as a method of curbing and discouraging reckless driving—have 
undertaken to work out the rights of the parties upen the theory of 
treating the rider as a lieensee. Thus, if a person enters upon the 
premises of another, while he must take the premises as he finds it, 
the owner of the premises must refrain from doing any7hing to increase 
the hazard of the licensee while upon the premises. Extending this 
analogy to automobiles, we have this situation: The automobile is the 
premises. Hence, when the guest steps into an automobile, he is upon 
the premises of the owner or driver, and such driver or owner must 
not, by active negligence, increase the hazard while such lieensee is 
upon such premises. But it seems to me that the analogy disintegrates. 
The so-called premises is a moving vehicle, changing its position at 
every instant of time. The guest wants the premises to move, and 
ordinarily, as in the case at bar, is not averse to fast movement. Thins it 
would seem that the driver is as much a permanent condition of moviug 
premises as bolts and screws, and valves and tubes. [f the rider assumes 
the risk of such bolts and tubes and valves, it is hard to widerstand 
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why he does not also accept the risk of the driver, who must be a 
permanent part of the “premises” of a moving vehicle, for without the 
driver, the vehicle would not move at all. The analogy strikes me as an 
effort to put new wine in old bottles, and the fallacy of that experiment 
was pointed out about two thousand years ago. 

Furthermore, if a thumb-rider or guest is deemed to be a licensee, 
he is no more than a bare or permissive licensee, because he comes “upon 
the premises” ordinarily for his own exclusive pleasure and benefit, and 
in such event is denied recovery, except in automobile cases, unless there 
was wilful or wanton negligence. 

Some courts have denied recovery, by rule of law or bare judicial 
decision, unless there was evidence of wilful and wanton negligence or 
gross negligence. This position is now maintained in Massachusetts, 
Georgia, Virginia, and Washington. See Massaletti v. Fitzroy (Massa- 
chusetts), 118 N. E., 168; Slaton v. Hall (Georgia), 158 S. E., 747; 
Boggs v. Plybon (Virginia), 160 S. E., 77. The Virginia Court in the 
Boggs case, supra, states the principle in these convineing words: “To 
hold that a guest: who, for his own pleasure, is driving with his host, 
may recover from him for injuries suffered where there is no culpable 
neghgence, shocks one’s sense of justice. The driver is often not an expert 
and makes no implied representations beyond these, namely, that he 
will not knowingly or wantonly add to those perils which may ordinarily 
be expected and that there are no known defects in the car which makes 
its operation particularly hazardous. Beyond this all risks are assumed. 
While automobiles in themselves may not be dangerous instrumentalities, 
yet their use carries with them dangers that cannot be forgotten.” 

The Michigan Court, in NVaudzius v. Lahr, 234 N. W., 581, 74 
A. L. R., 1189, in approving the constitutionality of a statute denying 
liability to a guest “unless such accident shall have been caused by the 
gross negligence or wilful and wanton misconduct of the owner or 
operator of such motor vehicle,” etc., said: “It would be threshing old 
straw to discuss the accepted fact that the motor car has presented social, 
financial, and governmental problems which justify the Legislature in 
reasonably classifying 1t apart from other vehicles in the enactment of 
laws. . . . Generally, gratuitous passengers are relatives or friends. 
Exceptionally, they are mere acquaintances, invited chance pedestrians, 
or those who deliberately solicit rides. Since the rule of lability was 
announced . . . there has been considerable litigation between guests 
and hosts. Some between husband and wife or other close relatives has 
found its way to this Court. . . . In many, probably most, of the 
cases between relatives or friends the real defendant is an insurance 
company. Ordinary negligence is not hard to prove if guest and host 
cooperate to that end. It is conceivable that such actions are not always 
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unattended by collusion, perjury, and consequent fraud upon the court. 
While we may accept the contention that paid insurers are not objects 
of special consideration by the Legislature, it is inadmissible for the 
court to consider a law from the viewpoint that they are not entitled 
to a proper trial, and honest determination of liability in a lawsuit. 
Nor are insurance companies alone interested in the question. The 
results of verdicts are mirrored in insurance rates, and the law provides 
a possible reason in the purse of the motor owning public, most of whom 
carry liability insurance. It is not inconceivable that some passengers 
who solicit rides may manufacture claims for liability. Groups of young 
folks, engaged upon a joint enterprise of social enjoyment in a borrowed 
car, have been known to combine to charge the owner for an accident. 
The law also has social features. It is well known tha: drivers hesitate 
to take neighbors for a ride or to assist on his way a weary traveler 
beeause of potential lability for injurics. Few, if indeed any, of these 
features seem to have manifested themselves in the use of other vehicles 
than motor cars.” 

The Supreme Court of the United States, in Stver v. Silver, 280 
U.S. 117, 74 L. Ed., 221, in upholding the constitutionality of the 
Connecticut statute, said: “In this day of almost universal highway 
transportation by motor car, we cannot say that abuses originating in 
the multiplicity of suits growing out of the gratuitous carriage of pas- 
sengers 11 automobiles do not present so conspicuous an example of 
what the legislature may regard as an eyil, as to justify legislation 
uimed at it, even though some abuses may not be hit.” 

The reasoning of the Michigan Court and the Supreme Court of the 
United States 1s based upon the idea that automobile transportation lies 
m a new and practical field of law and should be deelt with as such, 
without attempting to force analogies under the concept of leensor, 
licensee, invitor, invitee, or whatnot. 

Many other states in recent years have by statute denied the right of 
a thumb-rider or guest to recover against the owner or operator of the 
‘ar unless there was gross negligence, wilful or wanton misconduct or 
reckless disregard for the rights of others or intoxication. These states 
are as follows: Cahfornia Laws of 1931, Colorado Laws of 1931, chap- 
ter 115, Connecticut Laws of 1927, Delaware Laws of 1929, chapter 
270, Idaho Laws of 1931, Illinois Laws of 1931, Kentucky Laws of 
1930, Indiana Laws of 1929, Iowa Laws of 1927, Kansas Laws of 1931, 
Michigan Laws of 1929, Montana Laws of 1931, chapter 195, Oregon 
Laws of 1927, South Carolina Civil Code, 1932, Volume 3, section 5908, 
Texas Laws of 1931, chapter 225, Vermont Laws of 1929, Wyoming 
Laws of 1931, chapter 2. Thus there are approximately twenty states 
that limit recovery by statute and four states that accomplish the same 
result by rule of law. Therefore, it can no longer be said that the 
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majority view favors recovery. Indeed, it would seem to be clear that 
there is a rising tide of judicial and legislative determination to put 
an end to thumb-rider philosophy of recovery. Certainly, if this philos- 
ophy had been known in ancient times, it would doubtless have sub- 
jected the Good Samaritan to a damage suit in the event his beast had 
been a bit unruly or lacking in ordinary surefootedness on the Jericho 
road. See American Bar Association Journal, April, 1933, page 231; 
Ill, Law Review, March, 1932, page 829. 


STATE Ex REL. J. R. THORNTON, Guarpian o—r GLADYS BARBOUR ET At., 
y. L. E. BARBOUR, Guardian, NEW AMSTERDAM CASUALTY COM- 
PANY ET AL. 

(Filed 26 April, 19838.) 


1. Guardian and War H a—Guardianship bond is liable for defalcation 
during any period of the relationship. 

The office of the ordinary guardian is not for a definite term although 
his bond is required to be renewed every three years, C. S., 2165, but is 
usually for the nonage of the ward, and where successive bonds have been 
viven with different sureties, the sureties among themselves become addi- 
tional sureties, and upon default of the guardian they are liable to con- 
tribution among themselves proportionate to the amount of their re- 
spective bonds, though the default may have occurred prior to the time 
any particular bond may have been executed. Cases of liability upon the 
bonds of clerks of the Superior Court, cited and distinguished. 

2. Same—Clerk has no power to release sureties on guardianship bond. 


There is no statutory power given a clerk of the Superior Court to 
release the liability of sureties on a guardianship bond, and such an order 
made by the clerk, especially after default of the guardian, is beyond his 
authority and of no effect. 


Crviz action, before, Harris, J., at May Term, 1932, of JounsTon. 

On 80 October, 1925, L. E. Barbour duly qualified as guardian of 
Nadine Barbour Thornton, Gladys Barbour, Festus Barbour, and D. D. 
Barbour, Jr. The guardian received the sum of $2,000 belonging to said 
infant wards and duly gave bond for the sum of $4,000 with the de- 
fendant, New Amsterdam Casualty Company, as surety thereon. Imme- 
diately upon receiving said money the guardian commingled the same 
with his own funds by depositing the money in the bank in his indi- 
vidual name. Soon thereafter the guardian loaned the sum of $1,000 
to his son, recelving as security a second mortgage upon certain real 
property. The first mortgage had been foreclosed and the security 
worthless. On 19 January, 1927, the guardian again qualified as guard- 
ian of such wards in the same manner as if no prior guardianship bond 
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had been made, and J. B. Hargis, C. P. Stewart and E. A. Benson 
became sureties on his guardianship bond in the pena. sum of $2,000. 
On 14 February, 1928, the guardian applied to the clerk of the Superior 
Court for permission to change the sureties on his bond, stating in the 
petition “that the reason assigned for a change of bond is that he believed 
that such change will better enable him to preserve and protect the 
interest of said wards.” Thereupon the clerk of the Superior Court 
inade an order decreeing “that the personal bond referred to in the 
penal sum of $2,000 be, and the same is hereby canceled, and all other 
bonds heretofore executed by L. E. Barbour, guardian, as aforesaid, 
which have been filed in this cause, be, and the same are hereby can- 
celed; that the guardian be, and he is hereby authorized and empowered 
to execute a new bond with the Natioual Surety Company in the sum 
of #4,000." In compliance with the order of the clerk the guardian 
gave a new bond in the sum of $4,000 with the Natioval Surety Com- 
pany as surety thereon. On 21 October, 1930, a citation was served on 
the guardian to file an annual account. Thirty days thereafter he filed 
a report “showing that all assets belonging to said estate had been lost 
through investments, which had proved to be worthless, and that he, the 
said L. E. Barbour, guardian, personally was insolvent.” Thereafter 
and prior to 24 March, 1931, Barbour was removed as guardian, and 
the plaintiff, Thornton, was duly qualified as guardian of said minors, 
and brought this suit against the guardian and all of the sureties. The 
‘ause was committed to a referee, who found the facts substantially as 
above stated, and who also found as a fact that on 28 January, 1929, 
the defendant, National Surety Company, paid to Nadine Barbour 
Thornton, who had attained her majority, the sum of $585.05, being 
the full amount due by said guardian to said ward. Barbour filed 
voluntary petition in bankruptey on 6 April, 1928. 

The defendant, Amsterdam Casualty Company, contended that it 
was not lable for the default of the guardian for the reason that the 
liability of said surety had been released by an order of the clerk of the 
Superior Court, made on 19 January, 1927. The defendant, Stewart, 
contended that the individual sureties were not able for the reason that 
the bond given by them had been canceled by order of the clerk as 
aforesaid. The defendant, National Surety Company, contended that it 
was not lable for the reason that the guardian had dissipated and mis- 
apphed the entire fund at the time it became surety, aud furthermore, 
that while it had paid one of the wards in full, such payment had been 
made through mistake, and requested that said ward be made a party 
to the suit in order that it might recover the amount so paid. The trial 
judge approved the findings of fact of the referee, and the conclusions of 
law, and, after denying commission to the guardian, pronounced hability 
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as follows: (a) “New Amsterdam Casualty Company, for the sum of 
$800.00, with interest on same, compounded annually from 30 October, 
1925; J. B. Hargis, C. P. Stewart and E. A. Benson, jointly, the sum 
of $400.00, with interest as aforesaid; the National Surety Company 
for the sum of $800.00 with interest aforesaid, subject, however, to a 
credit of $585.05, paid 28 January, 1929, to Nadine Thornton.” 

(b) “It is further ordered and adjudged that the judgment against 
New Amsterdam Casualty Company and the National Surety Company 
be each credited with one-half of the total annual premium amounting to 
$80.00, with interest from the date of guardianship until the final 
report.” 

From the foregoing judgment the corporate sureties appealed. 


W. H. Strickland and L. L. Levinson for plaintiff. 

Parker & Lee for New Amsterdam Casualty Company. 

Winfield H. Lyon and 8. Brown Shepherd for Nattonal Surety 
Company. 


Brocprex, J. Two primary questions of law are presented by the 
record, 

(1) What is the lability of sureties on successive guardian bouds 
upon default of the guardian? 

(2) Does the clerk of the Superior Court have power to release 
sureties ou guardian bonds? 

The evidence produced before the referee and the trial judge is not 
included in the record. Consequently, it is to be assumed that the 
evidence fully justified the findings of fact and the conclusions of law. 

More than eighty years ago this Court undertook the consideration 
of the first question of law involved in this appeal in the case of Jones 
u. Hays, 388 N. C., 502. The headnote of the opinion capitulates the 
essential principles of law contained therein and is as follows: “Where 
a guardian gives several successive bonds for the faithful discharge ot 
his trust, the sureties on each bond stand in the relation of cosureties 
to the sureties on every other bond; the only qualification to the rule 
being, that the sureties are bound to contribution only according to the 
amount of the penalty of the bond, in which each class is bound.” In 
the course of discussion, Ruffin, C. J., declared: “The case of a guardian 
and of his successive bonds, is therefore precisely like that of clerks and 
their bonds; as to which it has been held, that the office was not annual, 
though the bond be given annually, but that all the bouds, given through 
the several years for which the office continues, are cumulative securities 
for the performance of the duties of the office, and particularly for the 
payment of money received at any time before or after the giving of a 
new bond.” 
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It 1s now settled beyond question that each bond of a clerk, register of 
deeds, or other puble officer, having a fixed term, is Hable only for 
defaleations occurring during the term for which the bond is given, 
even though the principal and surety may be the same for all terms. 
Stacy, C. J., in &. vo. Martin, 188 N, C., 119, 128 S. E., 631, remarked: 
“Each term, like every tub of Macklinian allusion, raust stand upon 
its own bottom.” Gilmore v. Walker, 195 N. C., 460, 142 S. E., 579; 
Jacksonville v. Bryan, 196 N. C., 721, 147 S. E., 12; Lender County v. 
King, 197 N. C., 50, 147 S. E., 695. Consequently it becomes important 
to inquire: What is the term of a guardian under the law of North 
Carohna? .An cxamination of the pertinent statutes discloses that the 
ordinary guardian has no fixed term of offiee. While the statute re- 
quires a renewal of the boud every three years (C. S., 2165), there is 
no requirement for a new appointment; nor does C. 8., 2160, apply to 
the facts of the case. 

Indeed, the precise question was answered In Jones v. Hays, supra, 
where it is written: “The office of guardian is not for a definite period 
of three years, or temporary at all, that is to say, within the nonage of 
the ward. . . . It was, therefore, in its creation, one office for the 
Whole minority of the ward, unless it was expressly for « shorter period, 
or unless subsequently shortened by an order of removal. The sureties, 
given at first, continued through the term, and could be rcheved only by 
the removal of the guardian, or getting counter securities from hin, 
by way of indemnity.” See, also, Bell v. Jasper, 37 N. C., 5973 Jones v. 
Blanton, 41 N.C., 115; Hughes v. Boone, 81 N. C., 204. The authorities 
are assembled in the opmion and appended thereto in the case of .Vew 
-Lmsterdam Casualty Co. v. Bookhart, 76 A. L. R., 897. 

Iu considering the second question of law presented, this Court has 
consistently held that county commissioners have no authority to release 
the sureties on a bond of a sheriff. Beginning with Commissioners v. 
Clark, 73 N. C., 258, the right of the commissioners to release sureties 
on the bond of a public officer has beeu denied upon the theory that 
the commissioners exercise delegated power only, and a release without 
express statutory authority was invalid. .\ clear statement of the rule 
is found in Fidelity Co. v. Fleming, 132 N. C., 882, 48 S. E., 899, as 
follows: “There can be no doubt as to the intention of the commis- 
sioners to release the plaintiff as surety for the sheriff, but it is not a 
question of intention, but one of power, and the authority to release must 
be derived either by expression or implication, from some statute. If 
the statutory power did not exist at the time the conimissioners at- 
tempted to release the plaintiff, then the act of the commissioners was 
invalid, no matter how clearly and expheitly they expressed their in- 
tention to release. .An act which places in the power of the board of 
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commissioners of a county the approval of the official bonds of certain 
officers does not confer upon it the power to release sureties on those 
bonds on presentation of a new bond.” Reade, J., writing in Harris v. 
Harrison, 78 N. C., 202, construing Foye v. Bell, 18 N. C., 475, pointed 
out that an order in the Foye case expressly releasing sureties was of no 
avail. Disposing of the contention, he said: “Nothing can be clearer 
from that case than that the ward had his remedy against both sets of 
sureties, and it was for them to settle their liabilities among themselves.” 

These principles of law, discussed and applied approximately a hun- 
dred years ago, are fortified by an examination of our statute. The 
clerk is not empowered by any express statute to release sureties, upon 
bonds approved by him, certainly at a time when the principal is in 
default. C. S., 2166, provides a remedy for dissatisfied sureties upon 
guardian bonds, but release is not one of the remedies therein con- 
templated. 

Cases in point from other jurisdictions are cited by the defendant, 
National Surety Company, in support of its contention that where there 
are several sets of sureties that such who were on the bond at the time 
of defaleations are the only ones hable for the loss. See Lowry v. State, 
64 Ind., 426; Willtams v. State, 89 Ind., 571; State v. Hardy, 200 Mo. 
App. Court, 405, 206 S. E., 904. Some of these cases involve the habulity 
on the bond of a public guardian who is elected for a specific term of 
office, but whatever may be the strength or weakness of judicial reason- 
ing in other courts, this Court, for more than one hundred years, has 
been committed to the doctrine delineated in the foregoing decisions. 
Moreover, they are built upon sound principles of conduct and hability, 
and their age in nowise impairs their fundamental correctness in solving 
the pertinent problems of modern life. 

Affirmed. 


IL. C. ROACH, Trapine and Doing BUSINESS UNDER THE FIRM NAME oF CITY 
PLUMBING AND HEATING COMPANY, v. CITY OF DURHAM, anp 
J. T. STILL, PlumBinac AND HEATING INSPECTOR FOR THE CITY OF 
DURHAM. 
(Filed 26 April, 1933.) 


1. Constitutional Law C b—Ch. 52, Public Laws of 1931, regulating 
plumbers and heaters is a valid exercise of police power. 

Chapter 52, Public Laws of 1931, which provides that persons desiring 
to engage in the plumbing and heating business shall apply to a State 
board therein created for examination and license and that applicants 
shall pay a certain fee which shall be used to pay the expense of the 
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State Board, and that any surplus remaining shall be paid into the State 
Treasury, shows the intent of the Legislature to impcse a privilege or 
license tax for the maintenance of the State Board, and the act is not 
primarily a revenue measure, and it is a valid exercise of the police 
power of the State for the protection of the health, comfort and safety 
of the public by regulating this specialized business in the interest of 
sanitation and proficiency. 

2. Statutes B a— 


3. 


oo. 


6. 


Where a statute does not in express words state that it is in the exercise 
of the police power, but such intention plainly appears from a proper 
construction, it will be so declared, and the Legislative intent given effect 
with the least interference with the rights of individuals. 


Taxation A c—Uniform rule applies to privilege and license taxes. 


While the Constitution, Art. V, sec. 38, does not expressly apply to trades 
and professions, it is held that the rule of uniformity in taxation also 
apphes to them, but the rule does not prohibit the classification of trades 
and professions for taxation when the classification applies uniformly 
to all of a class and the classification is not arbitrary or unjust. 


Same——Cliassification of plumbers according to population of cities 


in which they operate held valid. 

A statute imposing a license or privilege tax on persons engaged in the 
plumbing and heating business, but exempting from its operation persons 
engaged in the business in towns under a certain population is held not 
to be unconstitutional as creating an unjust, unreasonadle or arbitrary 
classification, the classification by population not being of itself unjust, 
unreasonable or arbitrary, and the tax being levied equally and uniformly 
on all persons of the same class. 


Constitutional Law G c— 


A statute requiring the examination and licensing of persons engaged in 
the plumbing and heating business in towns over a certain population 
does not create a monopoly, all persons being entitled to cpply for license 
and being entitled thereto if they possess the required degree of. skill 
und knowledge. 


Constitutional Law C b— 
The provisions of chapter 52, Public Laws of 1931, that a firm or cor- 
poration may engage in the plumbing and heating business provided one 
or more persons connected therewith is registered and licensed is valid. 


APPEAL by plaintiff from Barnhill, J., at Chambers. From Drruan. 


Afftrined. 


This isa suit for a mandatory injunction to compel the defendants to 


issue the plaintiff a license to enter into or earry on the business of 
plumbing in the city of Durham. 


At the session of 1931 the General Assembly passed an act to license 


persons cngaging in the plumbing and heating contracting business. 
Pubhe Laws, 1981, chap. 52. 


be Oy SPRING TERM, 1933. 589 


RoAcH wv, DURHAM. 


Under an ordinance of the city a person engaged in the business of 
pluinbing is required to secure a permit from the city inspector. On 
27 September, 1932, the plaintiff applied for a permit and the inspector 
under direction of the city council refused to issue it for the reason that 
the plaintiff had not complied with the act of 1931, supra, and had not 
procured a license after examination by the State Board. 

The plaintiff then brought this suit and Judge Barnhill found the 
facts and rendered the following judgment: 

The city of Durham is a municipal corporation having a population 
in excess of 5,000; the plaintiff is a citizen and resident of the city 
of Durham and has been engaged in the plumbing business in said 
city for several years and was so engaged prior to 27 February, 19381, 
the date on which chapter 52 of the Pubhe Laws of 1931, became 
effective. The plaintiff has never been licensed by the State Board of 
Examiners of Plumbing and Heating Contractors as required by chapter 
52 of the Public Laws of 1981. On 27 September, 1932, he made appli- 
cation to the defendant, city of Durham, through its plumbing aud heat- 
ing inspector for a permit to install certain plumbing in a building in 
the city of Durham; the defendant city, acting through the said plumb- 
ing and heating inspector, declined to issue said permit for the reason 
that the plaintiff had not complied with chapter 52 of the Public Laws 
of 1931. 

Upon the foregoing findings of fact the court is of the opinion that 
chapter 52 of the Public Laws of 1931, is constitutional, and for that 
reason the court is of the opinion that the plaintiff is not entitled to a 
mandatory injunction, and this action is dismissed and the plaintiff will 
pay the cost to be taxed by the clerk. 

The plaintiff excepted and appealed to the Supreme Court. 


Brawley & Gantt for plaintiff. 
S.C. Chambers for city of Durham. 
MeLendon & Hedrick for State Board of Examimers. 


Apams, J, At the session of 1931 the General Assembly enacted a 
series of statutes entitled “Au act to create a State Board of Examiners 
of Plumbing and Heating Contractors, and to license persons engaging 
in the Plumbing and Heating Contracting Business.” Public Laws, 
1931, chap. 52. 

The act provides that the board shall consist of five members to be 
selected as therein provided, shall have a common seal, shall formulate 
rules to govern its actions, shall keep a record of its proceedings and a 
register of all applicants for examination, and on or before the first 
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day of March of each year shall submit to the Governor a report of its 
activities for the preceding year and file a copy of its report with the 
Secretary of State. 

Section 6 is as follows: “AI] persons, firms or corporations desiring 
to enter into or carry on the plumbing and/or heating contracting busi- 
ness, shall first apply to the board for examination and license, at least 
thirty days prior to engaging in said business, said application to be 
accompanied by certified check in the sum of fifty dollars; Provided, 
that the requirements of this section shall not apply to persons engaged 
in the plumbing and/or heating business, in towns or cities having a 
population of not more than thirty-five hundred.” (Durham has a 
population of more than 50,000.) 

Licenses may be issued, renewed, revoked, and reissued; but any per- 
son, firm, or corporation carrying on the business of plumbing or heating 
without a license shall be guilty of a misdemeanor. A corporation or 
partnership may engage in the business, provided one o: more persons 
eonnected with the corporation or partnership is registered and licensed 
as the act requires. License fees must be paid in advance and out of 
this fund shall be paid the compensation and expenses of the members 
of the board, the salaries of its employees, and other expenses; but upon 
payment of the necessary expenses of the board and the retention by it 
of twenty-five per centum of the remainder collected, the vesidue, if any, 
shall be paid to the State Treasurer. The fee of those doing business 
in towns of less than five thousand inhabitants is twerty-five instead 
of fifty dollars. 

The plaintiff contests the validity of this act on the ground that it 
was enacted in violation of the organic law both of the State and of 
the United States, and rests his argument on these two propositions: 
(1) The act is not within the police power of the State; (2) it creates 
an unreasonable, unjust, and arbitrary classification of persons engaging 
in the designated business. 

The first proposition raises the question whether the tax imposed by 
the act 1s a privilege tax, or a revenue measure. If it is designed 
pr igo to raise revenue it 1s not within the scope of the police power. 
S. v. Bean, 91 N. C., 554. In the determination of this question we 
louie give the statute such a construction as will carry out the purpose 
and intention of the Legislature with the least interference with the 
rights of the plaintiff. Black on Interpretation of Laws, 482; Manly v. 
Abernathy, 167 N. C., 220. 

Construing chapter 52 in its entirety we are unable to discover a 
legislative intent to raise revenue by the levy of a tax. By reference 
to section 13 it will be scen that all license fees shall be held as a fund 
for the use of the State Board of Examiners. This fund is reserved for 
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the payment of all expenses incurred by the board under the terms of the 
act, and only the residue, if any, is to be paid into the treasury of the 
State. It is obyious, in our opinion, that the pervading intent is to 
provide for the maintenance of the board and not to impose a tax as a 
part of the general revenue of the State and thereby exclude the opera- 
tion of the police power. This power is broad and comprehensive, and 
upon its proper exercise depend the life, safety, health, morals, and 
comfort of the citizen. It is justified by the maxim, salus populi suprema 
lex, and the fundamental law is the only limit to its exercise. S. rv. 
Moore, 113 N. C., 698; 8. v. Vanhook, 182 N. C., 831. It is true that 
the act does not in express words authorize the exercise of this power, 
but in our opinion it appears by implication that the exercise of such 
power was intended. 

The manifest purpose of the law is to promote the health, comfort, 
and safety of the people by regulating plumbing and heating in public 
aud private buildings. The business of putting into buildings tanks, 
pipes, traps, fittings and fixtures for conveying water, gas, and sewage 
requires proficiency and skill, the want of which is the source of epi- 
demies, as the lack of proper heating is the source of danger, discomfort 
and disease. To require proficiency and skill in the business mentioned 
is, as this Court has said, an exercise of the police power “for the pro- 
tection of the public against incompetents and impostors.” &. v. Call, 
121 N. C., 643. It is upon this principle that the Legislature has 
required a license of physicians, surgeous, osteopaths, chiropractors, 
chiropodists, dentists, opticians, barbers, and others, and the right to 
exercise the power is generally conceded to be unquestionable. Public 
Laws, 1931, chap. 427, sec. 109; Public Laws, 1929, chap. 345, see. 140 
et seg.; S.v. Call, supra; S. v. Lockey, 198 N. C., 551. 

The second proposition involves the question whether the act makes 
an arbitrary and unjust classification for the purpose of taxation. 

All taxes on property in this State for the purpose of raising revenue 
are imposed under the rule of uniformity. In express terms the Constitu- 
tion requires that laws shall be passed taxing real and personal property, 
except such as is exempt, by a uniform rule. -Art. V, sec. 3. The same 
section provides that the General Assembly may tax trades and pro- 
fessions; and while this clause does not expressly apply the rule of 
uniformity to taxes imposed on trades and professions it has been judi- 
cially determined that the rule applies to these taxes as well as to taxes 
on property. Gatlin v. Tarboro, 78 N. C., 119; Worth v. RB. R., 89 
N. C., 291; S. v. Williams, 158 N. C., 611; Tea Co. v. Doughton, 196 
N.C., 145; Vea Co. v. Maxwell, 199 N. C., 483. 

If the classification of the subjects of taxation, provided for in the 
act under consideration, is not arbitrary and unjust it cannot be re- 
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garded in law as a breach of the rule of uniformity. The plaintiff 
bases his argument in support of unreasonable discrimination chiefly 
on the provision that the act does not apply to persons engaged in the 
business of plumbing or heating in towns or cities having a population 
of not more than thirty-five hundred. This, he says, is class legislation. 

Uniformity of taxation is accomplished when the tax is levied equally 
and uniformly on all subjects in the same class. The right to classify 
imports a difference in the subjects of taxation. “It is within the legisla- 
tive power to define the different classes and to fix the license tax re- 
quired of each class. <All the licensee can demand is that he shall not 
be taxed at a rate different from others in the same occupation as 
classified by the legislative enactment.” S. v. Stevenson, 109 N. C., 730. 
Classification by population is not in itself arbitrary, unreasonable, or 
unjust. It was approved in S. v. Lockey, supra, in which an act to regulate 
the practice of barbering was made applicable only to barber shops main- 
tained in cities and towns having a population of “two thousand or 
more.” Public Laws, 1929, chap. 119, sec. 23. Similar classifications 
were approved in Douglas v. People (Ill.), 8 L. R. A. (N. S.), 1116, 
and in Beltz v. Pittsburgh (Pa.), 61 Atl, 78. 

The act does not create a monopoly. .\s was said in 8S. v. Call, supra. 
“The door stands open to all who possess the requisite age and good 
character and can pass the examination which is exacted of all appli- 
eants alike.” Upon the principle stated in the same case persons engaged 
in the business at the time the act went into effect were entitled to a 
license or to a renewal thereof upon payment of the annual fee. Refer- 
ring to the subject the Court said: “It was fair to assume that those 
already in the practice (of medicine), many of whom have grown gray 
in the service of humanity and the alleviation of suffering, had already 
received that public approbation which was a sufficient guaranty of their 
competency.” 

The provision that a corporation or partnership may engage in the 
business of plumbing and heating provided one or more persons con- 
nected with such corporation or partnership is registered and licensed 
is justified on the principle that a corporation or partnership may, for 
example, carry on the business of a druggist provided one or more per- 
sons connected with the business is a licensed pharmacist, C. 8., 6658. 

We are of opinion that the act in question is not in coutliet with the 
State or Federal Constitution. Judgment 

Affirmed. 
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SALLIE MITCHELL v. HOME SECURITY LIFE INSURANCE COMPANY. 


(Filed 26 April, 1933.) 
Insurance N a— 


A “facility of payment” clause in a policy of life insurance which 
provides for discharge of the insurer by payment to the executor or 
administrator of the insured, any relative by blood or marriage, or to 
any other person appearing to the company to be equitably entitled thereto 
by reason of having incurred expense on account of illness or death of 
the insured, is valid. 


Crvit action, before Moore, Special Judge, at January Term, 1933, 
of Wake. 

On 31 August, 1925, the defendant issued a policy of hfe insurance 
upon the life of Henry Jones for $250.00. On 23 April, 1928, an en- 
dorsement was stamped on the policy changing the beneficiary to Sallie 
Mitchell. On 31 August, 1929, the insured, Henry Jones, made applica- 
tion to the defendant to name Hattie Grimes as beneficiary in said 
policy. In the appheation for change the insured certified “that the 
above deseribed policy is destroyed or lost and hereby applies for dupli- 
cate.” The defendant accepted notice of change but never made an 
endorsement on the policy for the reason that the policy was never 
delivered for such purpose. Henry Jones died about September, 1929. 
The evidence tended to show that the insured owed Salhe Mitchell cer- 
tain money, and that she had paid the premiums on the policy and had 
possession of same. The evidence further tended to show that the in- 
sured boarded with Hattie Grimes, for several months prior to his death, 
and that she took care of him during his last illness. .\t his death 
he owed her $136.11, and Hampton Bonner and Sons, undertakers, buried 
the insured, and their bill was $122.50. The defendant paid the proceeds 
of the policy to Hattie Grimes and Hampton Bonner and Sons in full 
settlement of all liability under the policy. Such payment was made by 
virtue of the “Facility of Payment” clause in the policy, the pertineut 
portion of which is as follows: “The company may make payment to 
the exeeutor or administrator of said insured, or to any relative by 
blood or connection by marriage, or to any other person appearing to 
the company to be equitably entitled to the same by reason of having 
incurred expense on account of illness or death of the insured, and the 
receipt of any such person shall be conclusive evidence that payment 
has been made to the person or persons entitled thereto, and that the 
claims under this policy have been fully satisfied.” 

The trial judge instructed the jury to answer the issue in favor of 
defendant. From judgment upon the verdict the plaintiff appealed. 
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cl. W. Crawley for plaintiff. 
Thomas W. Ruffin for defendant. 


Per Curram. .\ clause in an insurance policy of similar wording and 
import, to that in the case at bar, was held to be valid in Walser v. Ins. 
('o.,, 175 N. C., 350, 95 S. E., 542. The decision in that case is de- 
terminative, See, also, Woofen v. Order of Odd Fellows, 176 N. C., 52, 
96 S. E., 654. 

Affirmed. 


JOHN W. KISLLEEY v. LIFE AND CASUALTY INSURANCE COMPANY 
OF TENNESSEE. 
(Filed 26 April, 1988.) 
Insurance R a-—Evidence failed to show that insured was injured by 
collision while riding in truck, and nonsuit was proper. 

A policy providing for liability if the insured is injured “by collision 
or accident to . =. . any motor driven truck” in which insured was 
riding, and requiring that there should be some external or visible injury 
to the vehicle, will not warrant a recovery where plaintiff's evidence tends 
only to show that his hand was crushed between the side of a truck and 
i frigidaire loaded therein when the frigidaire slid across the truck body 
when the truck was driven rapidly around a curve. 


APPEAL by plaintiff from Stach, J., at January Term, 1933, of 
Guitrorp, Afirmed. 

The plaintiff brought suit on a life and casualty policy of insurance to 
recover damages for the loss of a hand. 

By permission of the driver of a large six-wheel truck the plaintiff 
vot into the body of the truck to ride from North Strect in Greensboro 
to White Oak. There was no convenient place for sitting and he stood 
about midway near a frigidaire and some other articles “hat had been 
put in the truck for transport tation. Turning from Lindsay Street ito 
Chestnut Street the driver, in the words of the plaintiff, “Purned awful 
short at a fast rate of speed, and it caused the body of the truck to give 
and shove the fingidaire and caught my hand between the truck body 
and the frigidaire. The truek started at sueh speed and force and 
‘aused the frigidaire to move and caught iny hand between the frigidaire 
and the truck bedy. It skidded over against my hand. The best L know 
it cut the first three fingers out, and as a result the docter had to take 
inv hand off. The frigidaire weighed 500 pounds. . . . I was over 
against the wall w hen it struck iny hand. It slung me over against the 
wall. I did not stop the truck. After my hand was hurt I hollered. 
There was a noise and I could not make the driver hear. Two walls, 
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the truck body wall and the cab wall, were between the driver and me. 
I jumped out of the truck and went to the Wesley-Long Hospital. I 
don’t know whether or not the truck struck anything at the time it 
turned the corner. I could not see; I was in the back. I did not see the 
truck any more after the injury.” 

At the close of plaintiff’s testimony, he being the only witness, the 
court dismissed the action as in case of nonsuit, and the plaintiff 
appealed. 


Wiliam E. Comer for plainteff. 
wl. C. Davis for defendant. 


Per Curtam. The policy insures the plaintiff against the result of 
hodily injuries received while it is in force and effected solely by ex- 
ternal, violent, and accidental means ‘by collision of or any accident to 

any motor driven truck inside of which the insured was riding 
or driving; . . . provided, that in all cases referred to in this 
paragraph there shall be some external or visible injury on the said 
vehicle or elevator of the collision or accident.” 

The trial court was correct in holding that the evidence offered by the 
plaintiff does not bring his case within the terms of the policy. There 
was neither such collision or accident nor such external or visible injury 
to the truck as comes within the contemplation of the parties to the 
contract. The judgment is 


Affirmed. 


W.I. PAUL, JAMES W. PAUL, LE. R. H. PAUL, JAMES T. TARLTON, G. B. 
TARLTON, FRANCIS TARLTON, W. B. TARLTON, 0. ANNA MEA- 
CHUM anp Her HusBanpb, C. B. MEACHUM; J. R. TEAL, N. J. BAILEY 
AND Her HvsBanpD, H. BAILEY; ARLIE MELTON and HeR HUSBAND, 
GEORGE MELTON; FLORENCE JONES Aanp.HeEr Husspanp, C. T. 
JONES; CORRINA KNOTTS Anb HER HusBand, TOM KNOTTS; EARLE 
TEAL, CHARLES TEAL, DAISY STEWART, NELLIE KING, DORA 
McLEAN anD Her HUsBanDdD, ERNEST McLEAN; MARY BROOKS, 
DAISY HENRY anp HER HUSBAND, .......cceceeees HENRY; JAMES T. TEAL, 
W. A. TEAL, MARTHA ELIZA TEAL, FRED TEAL, BESSIE Mc- 
DUFFIE anp Her Huspanp, T. L. MCDUFFIE; ED TEAL, ANDREW 
TEAL, NANNIE HANNAH anpD HER HUSBAND, BOSS HANNAH, y. 
HELEN WILLOUGHBY Anp HER HusBandD, STEVE WILLOUGHBY. 


(Filed 3 May, 19383.) 


1. Wills E b—lIllegitimate child is entitled to inherit property devised 
to its mother in fee defeasible upon mother dying without heirs. 

A devise to the testator’s daughter .“‘for her sole and separate use and 

benefit during the period of her natural life, and at her death to descend 

to the legal heirs of her body, if any, and if she should leave no legal 
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heirs of her body surviving her” then to the other children of the testator, 
is held to convey the defeasible fee to the testator’s daughter, and where 
the daughter leaves her surviving an illegitimate child such child is her 
legal heir, N. C. Code, 1654, and is entitled to the property as against 
the other children of the testator claiming under the will, although the 
child was born prior to the execution of the will. 
2, Wills E a— 

Although the intent of the testator us gathered from the whole instru- 
ment is controlling in the interpretation of a will, where there is no 
ambiguity in the language of the will it must be given effect. 


APPEAL by plaintiffs from Oglesby, J., at September Term, 1932, of 
Anson, -Affirmed. 

This was a civil action heard by his Honor, John M. Oglesby, judge 
presiding at a regular term of Anson County Superior Court, for the 
trial of civil causes begun and held on 12 September, 1932. The parties 
agreed that the case might be heard upon the record and the admissions 
of the parties, to wit: That the facts are set out in the pleadings and the 
further admission that Helen Willoughby, the feme defendant, was born 
prior to 28 September, 1882, said date being the date of the execution 
of the last will and testament of Isham Teal, which is attached to the 
complaint, and it was further admitted that the said Helen Willoughby 
was the illegitimate daughter of Eliza Jane Teal, daugater of Isham 
Teal, mentioned in the fourth paragraph of said will. 

The court below rendered the following judgmeut: “To11s cause com- 
ing on to be heard before his Honor, John M. Oglesby, judge presiding, 
and the plaintiffs and defendants having agreed that the case might be 
heard upon the record, and the facts being admitted in the pleadings, 
and the cause having been heard, and the court being of the opinion that 
the plaintiffs ure not entitled to recover; it is therefore upon motion of 
EF. E. Thomas and John .A. McRae, attorneys for the defendants, ordered 
and adjudged and it is hereby ordered and adjudged that the plaintiffs 
are not entitled to the lands and personal property described in the plead- 
ings or any interest therein and that the defendant Helen Willoughby 
is the owner of the said lands described in the pleadings in fee simple 
and is also the owner of the personal property described in the pleadings 
and is entitled to the possession of said land and the personal property.” 
From the judgment as signed, plaintiffs excepted, assigned error and 
appealed to the Supreme Court. 


Robinson, Pruette & Caudle and McLendon & Covington for plaintiffs. 
FB. Thomas, John A. McRae and Howard Arbuckle for defendants. 


CLarkson, J. The only question raised in this appeal .s whether the 
illegitimacy of the defendant, Helen Willoughby, the only child and heir 
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at law of Eliza Jane Teal, prevents her from taking the property in 
controversy. We think not. 

The part of Isham Teal’s will for us to construe, is as follows: 

“Tt is further my will and desire, that at my death my wife, Sarah 
Teal and my daughter, Eliza Jane Teal, shall hold in common, all my 
real estate and all my personal property not necessary to the discharge 
of the debts and charges against my estate, during the natural hfe of 
my said wife, Sarah Teal, should she survive me. 

It is further my will and desire that at the death of my wife, Sarah 
Teal, if she shall survive me and otherwise at my death, all my property 
including the tract of land on which I live, containing 225 acres, more 
or less, with all the improvements thereon and the appurtenances there- 
unto belonging, and all the residue of my personal property shall descend 
to my daughter, Eliza Jane Teal, for her sole and separate use and 
benefit during the period of her natural life, and at her death to descend 
to the legal heirs of her body, if any, and if she should leave no legal 
heirs of her body surviving .her, then and in that case it is my will and 
desire that said property shall descend to my daughter, Sarah Paul, wife 
of George Paul, my daughter Lavinia Tarlton, wife of Davis L. Tarlton, 
u1v son Rowland Teal, and my son Isham Teal, to them and the legal 
heirs of their bodies, to each an equal portion. 

I have already given to my son, Isham Teal, and to my daughter 
Lavinia Tarlton, wife of Davis L. Tarlton, and Sarah Paul, wife of 
George Paul and Rowland H. Teal, their respective portions which I 
wish them to have out of my estate—unless they shall inherit that por- 
tion hereby given to my daughter, Eliza Jane Teal, according to the 
foregoing provisions of this will.” 

We think in construing the will, it 1s a determinable or defeasible fee. 
In 2 Page on Wills (2d ed.), sec. 690, we find: “Like other estates a 
fee may be given defeasible upon conditions subsequent. Such an estate 
is a fee with all the incidents thereof, subject to be divested upon the 
happening of the condition subsequent. Such a condition does not cut 
a fee down to a hfe estate, even if the gift over 1s to the descendants of 
the first taker. Such an estate is often spoken of as a base, determinable, 
qualified or defeasible fee.” 

“Deteasible fee” or “determinable fee,” is one which may continue 
forever, but is liable to be determined by some act or occurrence limiting 
its duration or extent. West v. Murphy, 197 N. C., 488, 149 S. E., 731, 
732, .\ “determinable fee” is an interest which may continue forever, 
but the estate is liable to be determined without the aid of a conveyance, 
by some act or event, circumscribing its continuance or extent; it neces- 
sarily ludicates that there must be some place where the fee simple will 
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become vested and the element of uncertainty will be terminated. 
Burche v. Neal, 149 S. E., 611, 612, 107 W. Va., 559. 

The plaintiffs contend that “the only heirs at law aud next of kin 
of the ulterior devisees named in the last will and testament of Isham 
Teal are the owners of the property devised therein upon a proper con- 
struction of his last will and testament.’ We cannot so hold. 

It 1s conceded that Helen Willoughby, the feme defendant, was the 
illegitimate daughter of Eliza Jane Teal, daughter of Isham Teal, the 
devisor, and was born prior to 28 September, 1882, when Isham Teal 
inade and published his last will and testament—the subject of this 
controversy. 

The pertinent inquiry for us is this language in Isham Teal’s will: 
“For her sole and separate use and benefit during the period of her 
natural life, and at her death to descend to the legal heirs of her body, 
if any, and if she should leave no legal heirs of her body surviving 
her.” ete. 

What is the meaning of “legal heirs of her body?” The term “heirs” 
and “heirs of the body” used in a will or deed, without other language 
changing or modifying their meaning, are to be given their technical 
sense to designate the persons who are related by blood to a decedent 
and who would take his real estate 1f he died intestate. Lobe vr. Gold- 
heim, 188 Atl, 5, 153 Md., 248. 

In 2 Schouler on Wills, Executors and Administrators (6th ed.), sec. 
990, at p. 1147, it is said: ‘Where the expression ‘legal heirs’ or ‘lawful 
heirs’ is used the meaning is the same as when the word ‘heirs’ is used 
alone, and where the expression is used ‘heirs and legal representatives’ 
they both mean the same thing. ‘Right heirs at law’ means only heirs by 
blood,” eiting Strsser v. Stisser, 235 Ill., 207, 85 N. E., 240; Harrell vo. 
Hagan, 147 N. C., 111, 60 8S. E., 909 (lawful does not mean “legiti- 
mate”). | 

N.C. Code (Michie), chap. 29, sec. 1654, Rule 9: “Illegitimate chil- 
dren inherit from mother. Every legitimate child of the raother and the 
descendants of any such child deceased shall be considered an heir; 
Provided, however, that where the mother leaves legitimate and illegiti- 
mate children such illegitimate child or children shall not be capable of 
inheriting of such mother any land or interest therein which was con- 
veyed or devised to such mother by the father of the legitimate child or 
children; but such illegitimate child or descendant shall not be allowed 
to claim, as representing such mother, any part of the estate of her 
kindred, either lineal or collateral.” This rule provides only for desecend- 
ants from a mother who leaves surviving an illegitimate child or descend- 
ants of such child. Such a child is an heir of the mother, without regard 
to whether she leaves or does not leave a legitimate child. Woelson v. 
Wilson, 189 N. C., 85, 126 8. E., 181. 
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In Battle v. Shore, 197 N. C., 449, 450, it 1s said: “Upon the death 
of Harriet Battle, her sons, James Battle and Joe Battle, although 
illegitimate, by virtue of the statute, became her heirs. C. S., 1654, 
Rule 9. Wilson v. Wilson, 189 N. C., 85, 126 8. E., 181. Under the will 
of Horace Battle, they therefore became the owners as tenants 1n com- 
mon of an undivided one-half interest in said land.” 

Tt is well settled, as said in Hillington v. Lrust Co., 196 N. C., at p. 
755: “The guiding star in the interpretation of wills, to which all rules 
must bend, unless contrary to some rule of law or public policy, is the 
intent of the testator, and this is to be ascertained from the four corners 
cf the will, considering for the purpose the will and any codicil or 
codicils as constituting but one instrument. 28 R. C. L., 211, et seq.” 

‘There is no ambiguity in the language of the present will. The 
language is clear “legal heirs of her body.” We must take the language 
as written. Testator could have used other language in making his will, 
but this he did not do. If seeming hardship and injustice is done, to 
plaintiffs, this is testator’s fault in the preparation of his will. We 
cannot make a will, we must construe it as written by the testator. The 
judgment of the court below is 

Affirmed. 


FIRST NATIONAL BANK OF DURHAM, TRUSTEE (JEFFERSON E. OWENS, 
SUBSTITUTED TRUSTEE), v. ALEX. THOMAS anp WIFE, ROMA THOMAS, 
AND I. W. WOOLLEY anp WIFE, ELLIE WOOLLEY. 


(Filed 3 May, 1938.) 


Parties A a—Trustee may not bring action for reformation of deed of 
trust without joinder of holders of notes secured thereby. 

An action for the reformation of a deed of trust for mutual mistake 
of the parties in the stipulation of the amount of the indebtedness muy 
not be maintained by the trustee without the joinder of the holders of 
the mortgage notes, the notes being made payable to bearer and being 
negotiable, C. S., 2976, 2982, and in an action brought by the trustee 
alone the defendant's demurrer ore tenus on the ground that plaintitt 
was not the real party in interest, C. 8., 446, 511, should have been sus- 
tained, and the provisions of C. S., 449, do not alter this result, the 
statute not being applicable to the facts of the case. 


APPEAL by defendants I. W. Woolley and wife, Ellie Woolley, from 
Cowper, Special Judge, at Special September Term, 1932, of Mecx- 
LENBURG. Error. 

We think that for the determination of the present appeal the prayer 
of plaintiff sufficiently sets forth the facts: “The plaintiff prays the court 
that it receive affirmative relief to the effect that the said deed of trust to 
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it as trustee and recorded in said registry in Book 738, page 74, be re- 
formed and corrected so that the sum of $3,000 be inserted therein in 
place of the figure $2,000, that the figure of $34.50 be substituted thereon 
for the figure of $24.00 showing the monthly payments to be made upon 
such loan and indebtedness and that the figure of $45.00 be substituted 
therein for the figure $30.00 showing the amount of each of the eight 
short term notes described in said deed of trust, and for such further 
relief as to the court may seem just, fair and equitable, and that the 
costs of this action be paid by the defendants as assessed by the clerk.” 

The pertinent parts of the deed in trust are as follows: “That whereas, 
the parties of the first part are the owners of the land and premises here- 
inafter described and have decided and determined to create the indebted- 
ness hereinafter referred to and have executed a certain promissory 
negotiable long term first mortgage note in the principal sum of $2,000, 
payable 121% years after date and bearing interest at the rate of six per 
cent per annum, said interest beginning two years after date and pay- 
able semiannually and continuing until the said long term first mort- 
gage note is fully paid; and eight short term mortgage notes in the 
amount of $30.00 each, and payable respectively three, six, nine, twelve, 
fifteen, eighteen, twenty-one and twenty-four months a“ter date, bear- 
ing no interest until after maturity; said long term first mortgage 
note and the said short term first mortgage notes all being payable to 
bearer at the First National Bank in the city of Durham, North Caro- 
Jina, and being secured without priority or distinction except as here- 
inafter expressly provided by this deed of trust upon the land and 
premises hereinafter described : 

And whereas, the said parties of the first part are desirous of securing 
and have determined to secure the prompt payment of the principal and 
interest of said notes by executing and delivering to the trustee, herein- 
before named, this deed of trust conveying to said trustee all of the prop- 
erty hereinafter described, . . . but in trust nevertheless for the 
following uses and purposes, to wit: (1) To secure the full, true, com- 
plete and final payment of the long term first mortgage note hereinbefore 
described aggregating the principal sum of two thousand and no/100 
dollars ($2,000) and the semiannual interest thereon, and also the eight 
short term first mortgage notes,” etc. 

The defendants, I. W. Woolley and wife, Ellie Woolley, appellants, 
demurred ore tenus to the complaint on the ground of defect of partics 
plaintiffs. 


Scarborough & Boyd and Fred H. Hasty for plainttff. 
William Milton Hood for defendants I. W. Woolley and wife. Hilic 
Woolley. 
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Crarksoy, J. The question of law involved: Did the court below err 
mn overruling defendants’ I. W. Woolley and wife, Ellie Woolley’s de- 
murrer ore fenus to the plaintiffs’ complaint? We think so. 

C. S., 446, in part, is as follows: “Every action must be prosecuted in 
the name of the real party in interest, except as otherwise provided,” ete. 

C.S., 611: “The defendant may demur to the complaint when it ap- 


pears upon the face thereof, either that: . . . (2) The plaintiff 
has not legal capacity to sue. . . . (4) There is a defect of parties 


plaintiff or defendant.” 

In Fishell v. Hvans, 1938 N. C., 660, 662, we find: “‘Where a bill or 
uote is made payable to several persons, or is endorsed or assigned to 
several, they are joint holders and must sue jointly as such.’ 8 C. J., 846. 
In Sneed v. Mitchell, 2 N. C., 292, it is said: ‘The reason why a contract 
made with several persons jointly must be sued by all is because if they 
were to sue severally they could recover only their several proportions; 
10 one could recover all to the exclusion of the others; and if each could 
recover only his proportion, then the defendant upon one contract would 
be subject to as many suits as there were persons with whom he made it. 
If one might sue alone, by the same reason, each of them might suc 
alone. -All this mischief is avoided by one joint action brought by all.” 
Plothin v. Bank, 188 N. C., 711; 10 R. C. L., at p. 298, part sec. 42, 
is as follows: “One of the most common classes of cases in which relief 
is sought in equity, on account of mistake, is that of written agreements, 
either executed or executory, In all such cases, if the mistake is mutual 
and is clearly made out by proofs entirely satisfactory, relief may be 
obtained therefrom in equity by reformation, or rescission.” 

This is an equitable action brought by a substituted trustee, alleging 
that there was a mutual mistake and the deed of trust was written 
*2,000 and should have been $3,000, and made to secure a $3,000 note 
and certain other notes, and prays for reformation and correction. Sup- 
pose that the substituted trustee loses, if the note was made for $3,000, 
would this bind the holder of the $3,000 note, who is not a party to this 
action, or the other holders of the smaller notes? We think not. The 
notes are to bearer, and, therefore, negotiable. C. S., 2976, C. S., 2982. 
The holders are necessary parties. 

In Guy v. Harmon, ante, at p. 227, it is written: “The minor owners 
of the land were not made parties to the suit unless newspaper publica- 
tion be sufficient for such purpose. Foreclosure is an equitable proceeding 
and the law as interpreted and apphed in this State, has uniformly 
commanded a day in court for parties in interest, Gammon v. Johnson, 
126 N. C., 64, 385 S. E., 185; Jones v. Williams, 155 N. C., 179, 71 
S. E., 222; Madison County v. Coxe, ante, 58. Indeed, this Court in 
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Hines v. Williams, 198 N. C., 420, 152 S. E., 39, in approving a judg- 
ment divesting the interest of minors in a tax foreclosure, declared » ‘It 
appears that the infant defendants and all persons having a vested or 
contingent interest in the land have had their day in court!” 

It has long been the usual practice and settled law that actions inust 
be prosecuted and defended by the real parties in interest. Notice is due 
process and fundamental in principle. 

But plaintiff relies on C. S., 449, which reads as follows: “An execu- 
tor or administrator, a trustee of an express trust, or a derson expressly 
authorized by statute, may sue without joining with him the person for 
whose benefit the action is prasecuted. .A trustee of au express trust, 
within the meaning of this section, includes a person with whom, or in 
whose name, a contract is made for the benefit of another.” 

The cases relied on by the plaintiff are not applicable to the facts in 
the present action. In Jfebane v. Mebane, 66 N. C., 334: “The plaintitt 
declared upon a promissory note given by the defendants and made pay- 
able to ‘Susan Mebane, guardian of E. S. Mebane.’ The said note was 
delivered to the said E. 8. Mebane and her husband, upon their mar- 
riage, in settlement of the guardian account and without endorsement. 
Suit was brought in the name of the guardian, to the use of the owners 
of said note—the husband and wife. . . . (p. 335.) Certainly a 
guardian who takes a note payable to himself and describing himself as 
guardian, is trustee of an express trust within the very words of this 
section.” Biggs v. Williams, 66 N. C., 427; Jones v. McKinnon, 87 
N.C., 294. The matter is discussed fully in Martin v. Mash, 158 N. C., 
436. Sheppard v. Jackson, 198 N. C., 627. 

In Barbee v. Penny, 172 N. C., 653, the matter is thoroughly discussed 
(and C. S., 449, supra, is construed). At pp. 657-8, we find: “ ‘Trustees 
and cestuis que trustent are the owners of the whole interest in the trust 
estate; and, therefore, in suits in equity in relation to the estate by or 
against strangers both the trustee and cestuis que trustent must be parties 
representing that interest.’ Perry on Trusts (5 ed.), sec. 873. In a case 
substantially like this in principle, it being a suit by a trustee to remove 
a cloud from the title, the Court said: ‘It is presented as fundaniental 
error that Mrs. Rice and her children were necessary parties to the suit 
by the trustee. It is a general and well established rule that in suits by 
or against a trustee for the recovery or defense of property the benefi- 
claries are necessary parties. There are exceptions to this rule, as where 
the number of the beneficiaries would render it inconvenient to make 
them parties and where it may be presumed that it was the intention to 
invest the trustee with power to prosecute or defend suits in his own 
name, This case does not come within the exceptions. The deed does not 
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clothe the trustee with authority to prosecute or defend suits for the 
property and the circumstances do not raise a presumption that it was 
intended to give him such power. This was a proceeding in equity to 
cancel certain transfers and enforce a trust, and a chancery court will 
not entertain a bill unless all the parties in interest are before it. 
This is a wise aud salutary rule, for, without it, the trustee might by 
collusion, through the medium of a court, deprive the beneficiaries of the 
trust of valuable rights, when, if notified of the suit, they might protect 
themselves.’ Monday v. Vance, 32 8S. W., 559, citing authorities. “The 
general rule in cases of this sort is that in sults, respecting the trust 
property, brought either by or against the trustees, the cestuis que 
trustent, or beneficiaries as well as the trustees also, are necessary 
parties. And when the suit is by or against the cestu’s que trustent, or 
beneficiaries, the trustees are also necessary parties; and trustees have 
the legal interest, and, therefore, they are necessary parties; the cesfucs 
gue trustent, or beneficiaries, have the equitable and ultimate interest, 
to be affected by the decree, and, therefore, they are necessary parties,’ ” 
citing a wealth of authorities. 

For the reasons given, the demurrer ore tenus made by appellants 
should have been sustained. It is not necessary for us to consider the 
other questions involved. In the judgment of the court below there is 

Error. 


PRANK G. FURST anp FRED G. THOMAS, CoPparRTNERS, TRADING as FURST 
AND THOMAS, vy. J. F. TAYLOR, CLEVELAND CAGLE, GEORGE D. 
CARTER anv D. 8. BLUE. 


(Filed 3 May, 1933.) 


Sales H f—In action for purchase price the burden of establishing breach 
of warranty and payment is on purchaser. 

In an action to recover the purchase price for goods sold and delivered 
the burden is on defendants to prove their defenses of breach of war- 
ranty and payment, and plaintiff is entitled to a new trial for the trial 
court's failure to so instruct the jury, although no request for such 
instructions was submitted, since the matter affects a substantial right of 
plaintiff. 


APPEAL by plaintiffs from UES, J., at December Term, 19382, of 
Moorr. New trial. 

This is an action by Furst and Thomas, distributors of the McNess’ 
sanitary line of products, which is composed of proprietary medicines, 
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flavoring extracts, spices, coffee, some food products, stock remedies, dip 
disinfectants and brushes, a “fly killer” preparation, against J. F. Tay- 
lor, dealer; and D. S. Blue, George D. Carter and Cleveland Cagle, 
guarantors; and is based upon a breach of a contract wherein the plain- 
tiffs agree to sell the dealer on credit at wholesale prices, and the guar- 
antors guarantee payment of goods thus purchased by the dealer. 

Plaintiffs’ prayer for judgment: “That the plaintiffs recover from the 
defendants, J. F. Taylor, Cleveland Cagle, George D. Carter and D. 5. 
Blue, the sum of $891.59, with interest thereon from 13 August, 1929, 
until paid.” 

The answer and further answer of defendants, are not as definite as 
they should be, but, under our liberal practice and the theory on which 
the action in the court below was tried, the plea of defendauts seems to 
be payment and breach of warranty. 

The issues submitted to the jury and their answers thereto, were as 
follows: 

“1. Is the defendant, J. F. Taylor, indebted to the plaintiffs, and if 
so, in what amount? 2. Are the defendants, D. S. Blue, (seorge D. Car- 
ter and Cleveland Cagle, indebted to plaintiffs, and :f so, in what 
amount? And the jury, for their verdict, answered the first issue $178.59, 
with interest; and the second issue $178.59, with interest.’ 

Judgment was duly rendered for plaintiffs on the verdict. Numerous 
exceptions and assignments of error were made by plaint:ffs, and appeal 
taken to the Supreme Court. The necessary ones and facts will be set 
forth in the opinion. 


CO, H. Dearman, Statesville, N. C., and Samuel Rk. Hoyle, Carthage, 
NV. C., for plaintiffs. 
H. F. Seawell, Jr., for defendants, 


Crarxson, J. We think it only necessary to consider one exception 
and assignment of error. 

The defendant, J. F. Taylor, on 2/9/ 1929, wrote plaintiffs: “Dear 
Sir: I have checked over my account with your statement showing that 
I owe you a balance of $884.66 on 1 January, 1929. I approve this as 
being correct.” 

On 29 August, 1929, he also wrote plaintiffs: “Just received your 
letter in regard to what I owe you. Will say I have net the money to 
pay it now, but if you will be so kind as to give me time, I think I can 
collect enough to pay up all right. I have got out on my books over 
#2,000. I will get out as soon as the tobacco market operis. The tobacco 
market will open 24 September. It is impossible to collect now as money 
is so scarce. I think I can pay you up by the first of the year with my 
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collections. Hépe you will be so good as to wait and not push my sureties 
for it. Write and let me know about it. Yours for a fair deal.” 

In J. F. Taylor’s testimony, on cross-examination, he said: “Sure, I 
promised to pay it. That was my intention.” 

The plaintiffs except and assign error ‘‘to the charge of the court to 
the jury for that his Honor failed to charge the jury that the burden 
of establishing the breach of warranty was upon the defendants; and 
his Honor further erred in failing to charge the jury that the defendants 
having admitted owing to the plaintiffs the sum sued for and promising 
to pay the same, the burden was upon the defendants to show payment.” 

In Ashford v. Shrader, 167 N. C., 45, 46, the court below charged the 
jury: “The burden is upon the plaintiffs on this issue to satisfy vou by 
the greater weight of the evidence that there was any warranty in the 
sale of the goods. If they have so satisfied you, you will answer the 
issue ‘Yes,’ if they have not, you will answer ‘No.’” At p. 50, this 
Court said: “We are, therefore, of the opinion that his Honor’s charge 
was correct; that there was an implied warranty in the sale of the 
oranges that they should be at least salable, and the question as to the 
waiver of the warranty was submitted to the jury under instructions 
which were fair to both parties.” 

In 55 C. J., p. 837-8, part sec. 833, we find: “The burden of proof is 
on the party relying on a breach of warranty to show the warranty, and 
the breach thereof. The burden of proof is also on such party to show 
the damages resulting from the breach,” ete. 

It is well settled that the plea of payment is an affirmative one and the 
burden of showing payment 1s on the one who relies on same, The burden 
of proof is a substantial right. Collins v. Vandiford, 196 N. C., 237. 

In Construction Co. v. Wright, 189 N. C., 456, 460, it is said: “When- 
ever the trial court attempts to state the rule of law appheable to the 
ease, he should state it fully and not omit any essential part of it. The 
omission of any material part is, necessarily, error of an affirmative or 
positive kind. Therefore, it may be taken advantage of on appeal, by an 
exception to the charge, without a special request for the omitted in- 
struction.” McCall v. Lumber Co., 196 N. C., 597, 602. 

The learned judge in the court below overlooked this matter, as there 
was no prayer for instruction, but as it is a substantial right we cannot 
ignore it when exception and assignment of error has been properly 
made, as in this case. The other questions presented on the record we 
need not now consider. For the reasons given, there must be a 

New trial. 
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STATE v. DAVID McNAIR. 
(Filed 3 May, 1933.) 


Criminal Law I h—Court held to have properly met objection to argument 
of solicitor in this case. 


In this prosecution for murder committed in an attempt to rob, the 
solicitor in his argument to the jury referred to another case where a 
merchant in the same neighborhood was held up, robbed and murdered, 
and the perpetrators conyicted. The trial court, upon objection by defend- 
ant, instructed the jury that counsel had a right to argue the law, but 
that the jury should take the law from the court and that they should 
not consider the facts in the case referred to by the solicitor. Held, the 
instruction was sufficient to meet defendant's objection, and his exception 
to the solicitor’s argument is overruled. 


AppEAL by defendant from Stach, J., at January Term, 1933, of 
(GUILFORD. 

Criminal prosecution tried upon indictment charging the defendant, 
and another, with the murder of Mrs. J. W. McCown. 

Verdict: Guilty of murder in the first degree. 

Judgment: Death by electrocution. 

Defendant appeals, assigning errors. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
A. Stacy Gifford and Caffey & Stanley for defendant. 


Stacy, C. J. The record discloses that on 11 November, 1932, about 
seven o'clock in the evening, the defendant, a colored man, and two other 
Negroes, referred to as Slim and Sam, went to the McCown filling 
station on the High Point road, Guilford County, to stage a “stick-up” 
in order to get funds with which to “pitch a party” in Durham, accord- 
ing to the vernacular of the defendant and his confederates. In the 
inelee that ensued, Mrs. J. W. McCown, wife of the proprietor, was 
killed by a shot from the prisoner’s pistol, and the defendant was also 
shot, though not mortally wounded. Slim and Sam made their escape 
and have not been apprehended. The prisoner stands convicted of mur- 
der in the first degree. 

The defendant admitted his presence in the filling station when the 
shooting took place, but contended that he was not a party to the con- 
spiracy. He further testified that Slim shot the deceased, and that his 
only purpose in going in with his comrades was to get something to eat. 
He said the command to “stick ’em up,” given either by Slim or Sam, 
was a surprise to him, and that immediately following, Slim and Sam 
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on the one side, and the proprietor and his wife on the other, opened 
fire upon each other, which resulted in his injury and Mrs. MceCown’s 
death. 

The record contains a number of exceptions, but the only one, not 
thoroughly covered by prior adjudication, relates to the reference made 
by the solicitor in his closing argument to the Andrews case (S. v. Don- 
nell, 202 N. C., 782, 164 8. E., 352), where a merchant in the same 
neighborhood was held up, robbed and murdered, and the perpetrators 
of the crime duly convicted and electrocuted. Counsel for the prisoner 
objected to the remarks of the solicitor; whereupon the court instructed 
the jury as follows: 

“Gentlemen of the jury, lawyers have a right to argue the law as well 
as the facts before you. They have a right to discuss other cases, but the 
law in this case you will take from the court and apply to the facts in 
this case. Now, as to what were the facts in the Andrews case you will 
not consider. You will decide this case here according to the evidence in 
this case, and according to the law given you by the court.” 

This instruction differentiates the case from S. v. Phifer, 197 N. C., 
729, 150 S. E., 353, cited and relied upon by defendant, and was suft- 
client, we think, to meet the prisoner’s objection. S. v. Tucker, 190 
N. C., 708, 180 S. E., 720, and cases there cited. 

A careful scrutiny of the record leaves us with the impression that the 
sentence of death is the due command of the law, and that the verdict 
and judgment should be upheld. S. v. Donnell, supra. It is so ordered. 

No error. 


FIDELITY AND DEPOSIT COMPANY OF MARYLAND y. BOARD OF 
KHDUCATION OF PENDER COUNTY ET At, 
(Filed 3 May, 1983.) 
Appeal and Error K c-— 


Where it appears from the record that the Court made an error in 
calculating the amount recoverable by plaintiff a petition to rehear will 
be granted and the error corrected. 


PETITION to rehear. 


I. C. Wright for plaintiff. 
C.B. McCullen and Bryan d& Campbell for Board of Education. 


BroapEn, J. The cause was considered in Fidelity Co. v. Board of 
Nducation, 202 N. C., 354, 162 8. E., 763. The petition to rchear as- 
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serts that the writer of the opinion made an error of czleulation in as- 
suning that the amount of retained percentage in controversy was 
$4,375.20, whereas in fact the retained percentage based upon the con- 
tract price, would amount to $7,442.70. A reéxamination of the record 
discloses that the contention of the plaintiff 1s correct and that such 
error was made. The plaintiff is therefore entitled to recover the sum 
of $4,375.20, and it 1s so adjudged. 
Petition allowed. 


R. L. MILLER vy. CHARLOTTE COCA-COLA BOTTLING COMPANY. 


(Filed 8 May, 19383.) 


1. Appeal and Error J d— 
Where it does not appear of record what excluded testimony would have 
been an exception to its exclusion will not be considered. 
2. Appeal and Error F c— 
An unpointed exception to the charge will not be considered on appeal. 


AppEaL by plaintiff from Cowper, Special Judge, at September Spe- 
clal Term, 1932, of MeckrensurRc. 

Civil action for damages. 

Plaintiff alleges that he was paralyzed in his left sida, arm and leg, 
from drinking coca-cola, bottled by the defendant, which contained a 
spider and a fly. 

The issue of negligence was answered in favor of the defendant, and 
from the judgment entered thereon, the plaintiff appeals. 


H.L. Strickland and J. E. Woolard for plaintiff. 
John M. Robinson and Hunter M. Jones for defendant. 


Stacy, C. J. We have examined the assignments of error appearing 
on the record and find none of sufficient merit to warrant a new trial. 

The exceptions addressed to the exclusion of evidence do not show 
what the answers to the questions would have been. The effect of the 
rulings, therefore, whether hurtful or other, is not apparent. “‘Where 
the record shows exceptions to unanswered questions, without more, the 
exceptions will not be considered on appeal.” Hubbard and Co. v. Brown, 
186 N. C., 96, 118 S. E., 896; Allred v. Kirkman, 160 N. C., 392, 76 
S. E., 244. 

The tenth assignment of error is as follows: “The court erred in his 
charge to the jury as will appear in the charge, record pages 35 to 45.” 
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It was said in 8S. v. Moore, 201 N. C., 618, 161 S. E., 91, that a broad- 
side exception “to the charge as given’? would not be considered. Un- 
pointed exceptions to the charge are unavailing on appeal. Rawls v. 
Lupton, 193 N. C., 428, 187 S. E., 175; Roberts v. Davis, 200 N. C., 
424,157 8. E., 66. The remaining exceptions are equally untenable. 

No error. 


THE BRUNSWICK-BALKE-COLLENDER COMPANY vy. CAROLINA BOWL- 
ING ALLEYS, INCORPORATED, MRS. MAE 8. CAVINESS, J. M. BROUGH- 
TON and L. N, WEST. 

(Filed 3 May, 1938.) 

1. Sales I d— 

Where personal property is sold under a registered conditional sales 
contract and the purchase price is not paid in accordance with the agree- 


ment, the seller is the owner thereof and is entitled to possession as 
against the purchaser and all persons claiming under him. C, 8., 3812. 


2. Fixtures A b—Seller to lessee under conditional sales contract held 
entitled to removal of chattels upon reimbursement of lessor. 


Where the lessee of real property purchases certain personal property 
under a registered conditional sales contract and installs same in the 
leased premises, the lessee being under contract with the lessor to make 
all alterations in the building necessary for the purpose to which the 
lessee was to use the property and to pay for all equipment required 
therefor, and the lessee fails to pay for the personal property installed 
in the building, and it appears that the personal property cannot be re- 
moved without substantial damage to the building, but that such damage 
can be fully and adequately compensated in money: Held, in the suit of 
the seller of the personal property to have same sold for the payment of 
the balance due thereon he is entitled to have an issue as to the amount 
of money necessary to restore the premises to their original condition 
submitted to the jury, and the rights of the lessor may be protected by 
judgment of the court requiring the seller to reimburse him for the 
damage to the building, since the proceeds of the sale of the personal 
property will be distributed under the orders of the court. 


APPEAL by plaintiff from Sinclair, J., at November Term, 1932, of 
Waxe. New trial. 

This action was begun in the Superior Court of Wake County on 30 
January, 1931. On the facts alleged in its complaint, the plaintiff 
prayed judgment (1) that the plaintiff recover of the defendants, Caro- 
lina Bowling Alleys, Incorporated, and Mrs. Mae S. Caviness, the sum 
of $435.00, with interest from 21 September, 1928, and the costs of the 
action; (2) that by virtue of the conditional sale contract alleged in the 
complaint, the plaintiff is the owner and entitled to the possession of the 
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articles of personal property described therein; (3) that the said articles 
of personal property be sold by a commissioner appointed by the court 
for that purpose; and (4) that the proceeds of said sale be apphed under 
the orders of the court to the payment of the judgment. 

After the action was begun and while the same was pending, to wit: 
on 11 March, 1932, J. M. Broughton and L. N. West, 9n their motion. 
were made parties defendant. They filed an answer in which they denied 
that the plaintiff is the owner and is entitled to the possession of certain 
of the articles of personal property described in the complaint. They 
alleged that the articles of personal property described in their answer 
had been and are now affixed to the building in which they were im- 
stalled by the defendant, Carolina Bowling Alleys, Incorporated, aud 
which is owned by them, and that the same cannot now be removed from 
said building without material injury to the same. 

The issue involving the controversy between the plaintiff and the de- 
fendants, J. M. Broughton and L. N. West, was submitted to the jury 
and answered as follows: 

“5. Is the plaintiff entitled as against the defendant, J. M. Broughton 
and L. N. West, to the possession of the following portion of the prap- 
erty deseribed in the complaint, to wit: Ten No. 1, up-to-date regula- 
tion bowling alleys, with leatheroid bed and kiek back plates? Ans- 
wer: No.” 

From judgment that the plaintiff is not entitled to the possession of 
the property described in the 5th issue, as against the defendants, J. M. 
Broughton and L. N. West, the plaintiff appealed to the Supreme Court. 


Barwick & Leach for plaintiff. 
J. Crawford Biggs for defendants, 


Connor, J. The only errors assigned by the plaintiff on its appeal 
to this Court are based on its exceptions at the trial with respect to the 
5th issue. There are no exceptions in the case on appeal with respect 
to the other issues. The plaintiff does not contend that there were errors 
in the trial of the issues arising on the pleadings and involving matters 
in controversy between the plaintiff and the defendants, Carolina Bowl- 
ing Alleys, Incorporated, and Mrs. Mae S. Caviness. .t appears from 
the answers of the jury to these issues that the said defendants are ii- 
debted to the plaintiff in the sum of $435.00, with iiterest from 21 
September, 1928, and that the defendant, Mrs. Mae 5S. Caviness, 1s 
entitled to recover of the plaintiff on her counter-claim, the sum of 
$275.00. The plaintiff is, therefore, by virtue of the conditional sale 
contract, the owner and entitled to the possession of the articles of 
personal property deseribed in the complaint, which include the articles 
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described in the 5th issue, as against both the defendant, Carolina Bowl- 
ing Alleys, Incorporated, and the defendant, Mrs. Mae S. Caviness, 
notwithstanding the negative answer of the jury to the third issue. 
There is no judgment in the record determining the rights of the plain- 
tiff as against the defendant, Carolina Bowling Alleys, Incorporated, 
or the defendant, Mrs. Mae S. Caviness. The only judgment in the 
record is that rendered on the answer of the jury to the 5th issue. It 
is from this judgment that the plaintiff has appealed to this Court. It 
assigns as error the instructions of the trial court to the jury that “if 
you find the facts to be as shown by all the evidence, you will answer 
the 5th issue, No.” 

The facts pertinent to the 5th issue as shown by all the evidence at the 
trial are as follows: 

The defendants, J. M. Broughton and L. N. West, are now and have 
been continuously since 15 August, 1928, the owners of a lot located 
at 120 West Davie Street in the city of Raleigh, N. C. There is situate 
on this lot a brick building which was designed and constructed for 
use as a garage. The building 1s 100 feet long and 82 feet wide. It is 
a one-story building, and has a concrete floor, containing about 6,000 
square feet. The building cost about $25,000. 

On or about 15 August, 1928, the said defendants leased this property 
to the defendant, Carolina Bowling Alleys, Incorporated. By the terms 
of the lease, it was agreed that the lessee should make all alterations 
in the building required to adapt it for use as a bowling alley, and should 
purchase and install in the building all equipment required for that 
purpose. It was expressly agreed that the owners of the building should 
bear no part of the expense of making the alterations, no part of the 
cost of the equipment, and no part of the expense of installing the 
equipment in the building. The owners of the property were induced 
by this agreement on the part of the lessee to lease the building for 
use as a bowling alley. 

On 21 September, 1928, the plaintiff entered into a contract with the 
defendant, Carolina Bowling Alleys, Incorporated, by which the plain- 
tiff agreed to sell and deliver to the said defendant certain articles of 
personal property, described in the contract, and constituting the neces- 
sary equipment for a bowling alley. The said defendant agreed to pay 
to the plaintiff, on the purchase price for said articles of personal prop- 
erty, in cash, the sum of $6,591.50, and to execute and deliver to the 
plaintiff, in payment of the balance due on the purchase price, fifteen 
notes, each for the sum of $435.00. These notes were to be due and 
payable, with interest, consecutively, on the 21st day of each mouth 
after the date of the contract. It was expressly agreed by and between 
the plaintiff and the defendant, Carolina Bowling Alleys, Incorporated, 
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that the title to the articles of personal property described in the con- 
tract should be and remain in the plaintiff until all the said notes had 
been paid. This contract was in writing, and was executed and recorded 
in the office of the register of deeds of Wake County. 

Pursuant to said contract, the defendant, Carolina Bowling Alleys, 
Incorporated, paid to the plaintiff the sum of $6,591.50, in cash, and 
executed and delivered to the plaintiff fifteen notes, each for the sum 
of $435.00, in accordance with the terms of said contract. Thereupon 
the plaintiff delivered to the said defendant the articles of personal 
property described in the contract, as follows: 

“Ten No. 1, up-to-date regulation bowling alleys, with leatheroid bed, 
and kick back plates, simplex pin spotters, one electric floor machine, 
rite lite reflectors, and 60 ever-hold steel chairs, and pleying equipment 
complete.” 

These articles of personal property were installed at once by the 
defendant, Carolina Bowling Alleys, Incorporated, in the building 
owned by the defendants, J. M. Broughton and L. N. West, and in its 
possession as their lessee. They were and are now so affixed to said 
building that they cannot be removed therefrom without material 
injury to the building. If said articles should be removed from said 
building it will cost not less than seven or eight hurdred dollars to 
restore the building to the condition in which it was in at the time they 
were aflixed to said building. Holes were bored into tke concrete floor 
in order that the equipment might be anchored thereto. A wooden floor 
was constructed over the concrete floor, and platforms for seats were 
erected in said building. If the equipment for the bowling alley 1s 
removed from the building, it will be necessary to fill wp the holes, and 
to remove the wooden floor and the platform. This will require the 
expenditure of a considerable sum of money. 

After the equipment was installed in the building, the defendant, 
Carolina Bowling Alleys, Incorporated, used the same, as lessee of the 
building, for the operation of a bowling alley, in said building, until 
16 October, 1980, when the said defendant sold said equipment to the 
defendant, Mrs. Mae 8S. Caviness. The bill of sale for said equipment 
was drawn by the defendant, J. M. Broughton, who is an attorney at 
law. The said equipment is described in said bill of sale as personal 
property. As one of the terms of the sale, the defendant, Mrs. Mae S. 
Caviness, assumed the payment of the note sued on in this action. 
Contemporaneously with the execution of the bill of sele to her, Mrs. 
Caviness executed a deed of trust, by which she conveyed the said equip- 
ment, as personal property, to secure her indebtedness to the defendants, 
J. M. Broughton and L. N. West. This deed of trust was drawn by the 
defendant, J. M. Broughton. There was no evidence at the trial tending 


N.0.] SPRING TERM, 1933. 613 
BRUNSWICK-BALKE-COLLENDER CO. v. BOWLING ALLEYS, 


to show that Mrs. Caviness has made any change in the building or in 
the bowling alley since she purchased said equipment from her code- 
fendant, Carolina Bowling Alleys, Incorporated. She has continued to 
operate the bowling alley, as lessee of the building. 

The articles of personal property described in the 5th issue were de- 
lhivered to the defendant, Carolina Bowling Alleys, Incorporated, by the 
plaintiff under and pursuant to its contract with said defendant. This 
contract was in writing, was duly executed, and was duly recorded prior 
to the installation of said property by the said defendant, as lessee, in 
the building owned by the defendants, J. M. Broughton and L. N. West, 
as lessors. It was agreed by the parties to said contract that the title 
to said property should be and remain in the plaintiff until all the 
purchase money notes had been paid. The last of said notes has not 
been paid. The plaintiff is, therefore, the owner and entitled to the 
possession of said property as against the defendant, Carolina Bowling 
Alleys, Incorporated, and all persons claiming under said defendants 
(C. §., 3312, Finance Co. v. Weaver, 199 N. C., 178, 153 S. E., 861) 
unless the plaintiff has lost its right to the possession of said property 
because it cannot now be removed from the building without material 
and permanent damage to said building. All the evidence shows that the 
property cannot now be removed from the building without material 
damage to the same. The evidence also shows that the damage can be 
fully and adequately compensated by money. By the expenditure of a 
sum of money the building, after the property has been removed, can be 
restored to the condition in which it was in at the time the property 
was installed therein. The rights of the defendants, J. M. Broughton 
and L. N. West, can be fully protected without depriving the plaintiff 
of its property. 

An issue may be submitted to the jury in order that 1t may be de- 
termined what sum, if any, will be required to repair the damage to the 
building caused by the removal of the personal property described in 
the Sth issue, if said issue shall be answered in the affirmative. The trial 
court may, and doubtless will, in its judgment require the plaintiff to 
fully indemnify the defendants, J. M. Broughton and L. N. West, the 
owners of the building and the lessors of their codefendants, for all 
damage caused by the removal of the property from the building under 
its judgment, Cow v. Inghting Co., 151 N. C., 62, 65 S. E., 648. When 
the property has been removed from the building and sold, the proceeds 
of the sale will be distributed under the orders of the court. Thus the 
rights of all interested parties will be protected. 

There was error in the instruction of the court with respect to the 
5th issue. The plaintiff is entitled to a new trial. It is so ordered. 

New trial. 
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I.. M. HAM, Jr., ADMINISTRATOR OF SARAH CATHERINE HAM, v. GREENS- 
BORO ICE AND FUEL COMPANY. 


(Filed 3 May, 1938.) 
1. Highways B h— 

The violation of a safety statute is negligence per se, but is not action- 
uble unless there is a causal relation between the negligence and the in- 
jury in suit, and this causal relation is not presumed from the fact of 
injury. 

2. Highways B h— 

The fact that a driver of a truck did not have a license and had parked 
the truck at an angle instead of parallel to the curb, both in violation of 
municipal ordinance, does not warrant a recovery for an injury caused by 
the truck in its subsequent movement, there being no evidence of causal 
relation between the violation of the ordinances and the injury. 

3. Highways B g—Failure of driver to look under truck before starting 
it held not negligence under the evidence in this case. 

Where the evidence tends to show that the deceased, a child two years 
old, had crawled under defendant's standing truck, and was killed when 
the truck was backed over her, that the driver of the truck and the 
person riding with him, upon returning to the truck, looked forward 
and backward and through the rear window of the truck before start- 
ing and backing it, and that they could not have seen under the truck 
without bending over, their failure to look under the truck before 
starting it cannot be held for actionable negligence, they having observed 
the ordinary and reasonable elements of a prudent lookout and inspection. 


4. Highways B h—Evidence of causal relation between injury and act of 
backing truck in violation of ordinance held insufficient. 


The evidence tended to show that the deceased, a chi.d two years old, 
Without being observed, crawled under defendant's truck, that the driver, 
upon his return to the truck, remounted and looked forward and back- 
ward before starting and backing it, and that the frcnt wheel of the 
truck ran oyer and killed the deceased before the truck had backed 
its length. The act of backing the truck was in violation of a municipal 
crdinanece. Held, the evidence of causal relation between the violation of 
the ordinance and the injury was insufficient to be subm:tted to the jury, 
the question of whether the injury would not have resulted except for 
the violation of the ordinance being in the realm of bare conjecture, and 
the testimony of a person riding with the driver that the injury would not 
have occurred had the truck moved forward does not alter this result, 
the testimony being a mere expression of opinion by the witness. 


CLARKSON, J., dissents, 


Crviz action, before Harding, J., at August Term, 1932, of Guitrorp. 
It was alleged that the plaintiff is the father and administrator of 
the estate of the deceased, Sarah Catherine Ham, an infant of about 
two years of age. On 6 February, 1932, a truck owned by the defendant. 
killed plaintiff’s intestate in front of the residence of plaintiff on East 
Radiance Drive in Greensboro. The defendant was engeged in deliver- 
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ing ice to the home of the plaintiff and the ice truck was operated by a 
colored man named Harry Chavis. The father of the driver, to wit, 
Louis Chavis, was also in the truck. There were no eye witnesses to the 
fatal accident. A description of the injury as given by Louis Chavis, 
is as follows: “When we drove up to the curbstone at Mr. Ham’s house 
I gets out of the truck and goes up to the house. I met a 
colored girl and asked her how much she needed. She said fifty pounds. 
I told this boy (Harry Chavis, the driver) to bring me fifty 
pounds of ice. He brought it and I put it in the ice box, and he turned 
around as he handed me the ice and goes on back to the truck. I went 
on back out to the truck myself; saw this pile of little children over on 
the left playing in the sand. So I told the boy (driver), I says: ‘Now, 
Harry, don’t head out toward those little children, you might frighten 
the children. Back back so as not to frighten the httle children.’ So 
then we went back. I looked out on the opposite side of the truck next 
to Mr. Ham’s house myself. He had to look on the other side. I too, 
looked back through the glass. I saw no one driving up and no one 
walking up, so we backed back out of the way of these little children. 
In the meantime I suppose this little child must have been under the 
back of the truck, I didn’t see her, and the left front wheel of the truck 
ran over the little baby’s head. The truck bumped. I says, ‘Harry, 
wait a minute, you have run over some of those little children’s toys.’ 
I got out, looked in front of the truck wheel beside of the truck wheel, 
and saw this little child. I grabbed it and rushed into the house. 
I goes on up the steps with the little child and met the colored ere 
I handed the little girl to her. Mrs. Ham met her on the front 
porch. I goes on in the house with Mrs. Ham. I saw she was just 
terribly upset at that time. The little child was falling out of her arms 
and she was trying to wipe the blood out of its face. I taken the towel 
from Mrs. Ham and tried to clean the dirt off. gentleman, I don’t 
know, came up, felt the little child’s pulse, and says: ‘The baby 1s 
gone,’ ” 

The evidence tended to show that opposite the Ham home on East 
Radiance Drive there was a sand pile on the sidewalk and partially 
in the street, and that a number of little children were playing in this 
sand pile at the time the accident occurred. Witness said: “They were 
playing in the sand pile, playing over to the left on the sand pile a 
great crowd of them. . . . Sure, if I had took time to get down on 
my hands and knees I could have seen, looked under the automobile, J 
did not look under the truck. I looked to the rear of the truck.” The 
driver, Harry Chavis, testified that when he returned to the truck from 
delivering the ice . . . “I went in front of the truck and looked 
and did not see no one. I got in the truck, looked out the back glass, 
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and did not see any one, and started backing the truck. When I backed 
the truck about the length of the truck, the left wheel jumped over 
something. I got out immediately and looked, and the child was under 


the wheel. That was the left front wheel. . . . I saw some children 
on the opposite side of the street playing in the sand in the sand box. 

J saw some little tricycles out there. . . . When I looked 
I did not see any children about my truck. . . . I looked when 


I was on the ground and my father looked, and I did not see her. 
I was backing over there to dodge the kids on the other side. 
They were running all around in the street, some running around and 


some playing out there. . . . The body of this truck is a big wooden 
body, about three or four feet from the ground. By looking you could 
not see all under the truck. . . . Before getting into the truck you 


would have to bend down to look under it. (Witness illustrates to the 
jury, bending down about half way), and then you could see under the 
entire truck.” 

None of the foregoing evidence was controverted or disputed. 

The plaintiff based the right to recover, chiefly upon four elements 
of negligence, to wit: (a) that the driver of the truck had no license; 
(b) that he did not park the truck at the curb in accordance with the 
provisions of the city ordinance; (c) that the truck backed, in violation 
of a city ordinance, instead of moving forward; (d) that the driver did 
not keep a proper lookout. 

The following issues were submitted to the jury: 

1, “Was the plaintiff’s intestate, Sarah Catherine Ham, injured and 
killed by the negligence of the defendant, as alleged in the complaint?” 

2. “Did L. M. Ham, Jr., father of Sarah Catherine Ham, by his own 
negligence, contribute to the injury and death of the said Sarah Cath- 
erine Ham, as alleged in the answer ?” 

3. “Did Sarah E. Ham, mother of Sarah Catherine Ham, by her own 
negligence, contribute to the injury and death of the said Sarah Cath- 
erine Ham, as alleged in the answer ?” 

4. “What damage, if any, is the plaintiff entitled to recover of the 
defendant ?” 

The jury answered the first issue “Yes,” the second issue “No,” the 
third issue ‘‘Yes,” and the fourth issue “$2,000.” 

From judgment upon the verdict the defendant appealed. 


S. J. Stern for plaintiff. 
Sapp & Sapp for defendant. 


Brogpen, J. The distressing details to be interpreted are substantially 
as follows: An ice truck drives up to a home to deliver ice. The street 
is paved and thirty feet wide. On the opposite side of the street a crowd 
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of little children are playing in a sand pile on the sidewalk and in the 
edge of the street. The deceased, unattended by any older person, is In 
the group. Apparently, the children have their toys with them. The 
driver and his father take the ice into the home and return to the truck. 
Before they get into the truck they look to the front and back and 
see no children. The truck is so constructed that they could not sce 
under it without bending half way down. They mount the truck, and 
then look forward and backward, and through the glass in the rear 
thereof. The father suggests to the driver that it is wiser to back the 
truck than to move forward for the reason that to move forward the 
truck would have to be operated through a group of children, but by 
moving backward away from the children this danger would apparently 
be avoided. Consequently, they backed the truck, and before the truck 
had moved the space of its own length, the driver hears a bump. He 
immediately stops, and upon investigation, finds the little two-year old 
child under the front of the truck with its head crushed. 

Upon the foregoing facts, the first question of law to arise is: Was 
there sufficient evidence of negligence to be submitted to a jury? 

It was admitted that the driver, in violation of an ordinance, was 
operating the truck without a license. It was admitted that when the 
truck drove up to the residence 1t was not parked exactly parallel with 
the curb but at a slight angle, and thus violating a city ordinance. It 
was admitted that the truck backed away from the home instead of 
moving forward, thus violating another city ordinance. 

All of the decisions of this State since Ledbetter v. English, 166 N. C., 
125, 81S. E., 1066, concur in the view that the violation of an ordinance 
or of a statute designed for the protection of life and limb, is negligence 
per se. Notwithstanding, the same decisions do not permit recovery for 
the mere violation of the statute, unless there was a causal relation be- 
tween the violation and the injury. In other words, mere negligence 
does not warrant recovery. Recovery must grow out of actionable negli- 
gence, and negligence is not actionable until there is evidence of causal 
relation between the negligent act and the resulting injury. Moreover 
this causal relation is not presumed from the injury itself. Thus, in 
Rountree v. Fountain, 208 N. C., 881, where a truck backed over a child 
in an alley, the Court said: “The plaintiff had the burden of establish- 
ing the proximate causal relation of the alleged negligence to the injury 
and death, and in his search for it he is led into the uncertain realm of 
conjecture.” The breach of a statute as an element of negligence was 
construed in Austin v. &. #., 197 N. C., 319, 148 8. E., 446. The Court 
said: “There is evidence that the deceased was required to work in 
breach of this statute. But this requirement did not make the defendant 
unconditionally liable in damages. The necessary element of liability 
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is some causal relation between the employee’s working over time and 
the injury he receives.” The bare fact that the driver of a truck or 
automobile was not licensed does not create hability for personal injury. 
Pelers v. Lea Co., 194 N. C., 172, 188 8. E., 595. The failure to park 
a truck alongside a curbing rather than at a small angle would appar- 
ently have no bearing on an injury sustained by the subsequent move- 
meut of the truck. 

The evidence leaves no doubt as to the fact that the little child 
crawled under the truck while the driver was delivering ice and was con- 
cealed thereunder when the driver returned to resume the operation 
thereof. The evidence of careful lookout is uncontradicted, and the 
failure of the driver to bend down and look under the truek eannot be 
held for actionable neghgence when all other ordinary and reasonable 
clements of prudent lookout and inspection have been observed. 

The final inquiry is whether backing the truck, uncer the circum- 
stances, in violation of the statute was sufficient evidence of proximate 
‘ause to be submitted to the jury. The evidence discloses that the front 
wheel of the backing truek killed the child. If the driver had moved 
forward, doubtless the rear wheel of the moving truck would have 
accomplished the same unfortunate result. The father of the driver 
said: “If we had gone forward, we would not have run over this httle 
child.” Manifestly, such statement was a conclusion of she witness and 
is to be interpreted in the light of all the uncontradicted evidence. What 
was the position of the child when the truck moved? Lid the position 
change while the truck was in motion? Inferences, theories, and deduc- 
tions rise and run with the shifting turns of interpretation, but the proof 
of actionable negligence must rest upon a more solid foundation than 
bare conjecture. Grimes v. Coach Co., 203 N, C., 605. Therefore, it is 
the opinion of the Court that the motion for nonsuit should have been 
allowed. 

Reversed. 


Crarxson, J., dissents. 


TOWN OF ROCKINGHAM v. GURNEY P. HOOD, COMMISSIONER or BANKS 
EX REL, THE BANK OF PIE DEF. 


(Filed 8 May, 1933.) 


1. Taxation B c—Tax on bank stock is payable by the bank and not by 
stockholders. 


The tax on shares of stock of a bank is payable by the bank under the 
provisions of statute, it being required that the cashier or other proper 
officer of the bank pay the tax to the municipality levying it when the 
corporate excess is certified to the municipality by the State Board of 


NC SPRING TERM, 1933. 619 


ROCKINGHAM U. Hoop, Cor. 


Assessment, the tax being in the nature of a statutory garnishment 
against the bank, and the tax is a lien upon the land, N. C. Code, 7987. 
Public Laws of 1929, chap. 844. 

2. Taxation C c—Where bank dces not appeal from assessment of its 
stock it may not escape liability for tax thereon because of insolvency. 


Where a bank does not appeal from the amount of the assessment on 
its stuck as certified by the State Board of Assessment, the bank may not 
thereafter show that the amount of the assessment was erroneous because 
of the insolvency of the bank at the time of the assessment, and the tax 
duly levied prior to the closing of the bank may be collected from the 
bank’s statutory receiver. 


3. Same—-Commissioner of Revenue may not order town to strike out 
assessment on bank stock duly certified by State Board of Assessment. 


Where the State Board of Assessment has certified the excess value of 
bank stock to the municipality in which the bank conducted its business, 
the Commissioner of Revenue has no authority to direct the tax account- 
unt of the town to strike from his records the amount so certified because 
the bank stock was worthless by reason of the insolvency of the bank 
when the bank has not appealed from the assessment in the manner pro- 
vided by the statute. 


ApprAL by defendant from Schenck, J., at November Term, 1932, of 
Ricumonp, Affirmed. 

The judgment of the court below is as follows: 

“This cause coming on to be heard and being heard at the November 
Term, 1932, of the Superior Court, before the undersigned, Michael 
Schenck, judge presiding; and counsel for the plaintiff and defendant 
having waived a jury trial and having consented that the court find 
the facts; and after considering the statements and admissions of the 
parties and the evidence offered, the court finds the facts to be as 
follows: 

1. That the Bank of Pee Dee is a banking corporation, organized 
under the laws of the State of North Carolina, and previous to 8 De- 
cember, 1930, conducted a banking business in the town of Rockingham. 
That on said date said bank was closed by reason of insolvency and its 
assets and affairs are now in the hands of the Commissioner of Banks 
of North Carolina for the purpose of liquidation. 

2. That at all times during the year 1930, and subsequently thereto, 
the Bank of Pee Dee was insolvent. 

3. That the Bank of Pee Dee, for the year 1930, duly listed the real 
and personal property of said bank in the town of Rockingham amount- 
ing to $47,500, with the proper tax-listing authorities of the town of 
Rockingham, and that the taxes computed upon such valuations of real 
and personal property as listed by the Bank of Pee Dee have been duly 
paid. 
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4. That at all times during the year 1930 and subsequent thereto, the 
stock held by the stockholders of the Bank of Pee Dee was valueless. 

5. That A. J. Maxwell, as chairman of the State Boarc. of Assessment, 
certified to the proper tax authorities of the town of Rockingham on 1 
August, 1930, ‘valuation in excess of assessed value reel and personal 
property of the Bank of Pee Dee $136,738,’ 

6. That the board of commissioners of the town of Rockingham made 
a tax levy for the year 1930 of $2.85 for each $100.00 assessed valua- 
tions of all property in the town of Rockingham for the vear 1930. 

7. That, in accordance with said tax levy in the town of Rockingham 
for the year 1930, the taxes assessed against the valuation in excess of 
assessed valuation of the real and personal property of the Bank of 
Pee Dee in the amount of $138,738 for the year 1939 amounted to 
$3 960.34. 

5. That after the taxes had been computed on the valuation in excess 
of assessed, value real and personal property of the Bank of Pee Dee 
as certified by the State Board of Assessment on the first day of August, 
1930, A. J. Maxwell, Commissioner of Revenue, on 17 February, 1931, 
wrote a letter to the tax accountant of Rockingham, North Carolina, 
directing him to strike from the records the valuatioa in excess of 
assessed value real and personal property of the Bank of Pee Dee for the 
vear 1930. 

9. That the Bank of Pee Dee had an outstanding capital stock of 
*100,000, and that a stock assessment of $100,000 was levied against the 
stockholders on account of the stock hability as provided by law, and 
that about 65 per cent of the same has been collected or is collectible. 
That all the assets of the Bank of Pee Dee augmented by any and all 
sums collected or that may be collected from the assessment against the 
stockholders will be insufficient to pay the depositors in full. 

10. That the tax collector of the town of Rockingham made demand 
upon P. E. Dukes, local liquidating agent for the Bank of Pee Dee for 
the sum of $3,260.34, which represented the taxes assessed on the valua- 
tion in excess of assessed value real and personal property of the Bank 
of Pee Dee hereinbefore referred to of $138,788, and that the payment 
of the same has been refused and that this action was thereupon inst1- 
tuted for the collection of said amount representing the taxes due the 
town of Rockingham for the year 1930 on the valuation im excess of 
assessed value real and personal property of the Bank of Pee Dee on 
the sum of $138,738, as certified by the State Board of Assessment to 
the town of Rockingham on 1 August, 1930. 

From the foregoing findings of fact, and on motion of counsel for the 
town of Rockingham, it 1s considered, ordered and adjudged by the court 
that the plaintiff, town of Rockingham, recover of the defendant, Gur- 
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ney P, Hood, Commissioner of Banks, ex rel, the Bank of Pee Dee, 
the sum of $3,260.34, with interest thereon at the rate of 6 per cent 
per annum from 2 June, 1931, together with the costs of the case, to be 
taxed by the clerk. 

It is further considered and adjudged that the aforesaid amount be 
and constitute a first and prior lien upon any and all assets of the Bank 
of Pee Dee until paid.” 

The defendant excepted, assigned error to the judgment as signed 
and appealed to the Supreme Court. 


M. C. McLeod for plaintiff. 
W. R. Jones for defendant. 


Crarxson, J. The questions involved: (1) Is the bank stock tax of 
North Carolina a tax on the shares of stock to be paid by the stock- 
holders or by the bank itself? We think by the bank. (2) Can the tax- 
ing units require the liquidator of an insolvent bank to pay such tax 
duly levied before the bank was closed? We think so. 

Public Laws of 1929, chap. 344, Art. VI, sec. 600, subsec. 6, is as 
follows: ‘The taxes assessed upon the shares of stock of any such 
banking association, institution or trust companies shall be paid by the 
cashier, secretary, treasurer, or other officer or officers thereof, and in 
the same manner and at the same time as other taxes are required to be 
paid in such counties, and in default thereof such cashier, secretary, 
treasurer, or other accounting officer as well as such banking associa- 
tion, institution or trust company shall be liable for such taxes and in 
addition thereto for a sum equal to ten per cent thereof. Any taxes so 
paid upon any such shares may, with the interest thereon, be recovered 
from the owners thereof by the banking association, institution, or trust 
company, or officers thereof paying them, or may be deducted from 
the dividends accruing on such shares. The taxation of such shares of 
capital stock shall not be at a greater rate than is assessed upon other 
moneyed capital in the hands of individual citizens of this State, coming 
in competition with the business of such banking associations, institu- 
tions or trust companies.” 

Section 603, subsec. 4, gives a right to appeal from the assessment. 

Section 603, subsec. 6, is as follows: “The State Board of Assessment 
shall, on or before the first day of August of each year, certify to the 
register of deeds of the county in which such corporation, limited 
partnership or association has its principal office or place of business, 
the total value of the capital stock of such corporation, limited partner- 
ship or association as determined in this section; and such corporation, 
limited partnership or association shall pay the county, township, city 
or town tax upon the valuation so certified.” 
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The above and other relevant statutes were duly complied with as set 
forth in the findings of facts by the court below. 

There was no appeal from the State Board of Assessment and defend- 
ant is now precluded from raising the question. AWfg. Co. v. Comrs., 
196 N. C., 744. 

In Comrs, v. Tobacco Co., 116 N. C., 441, 448, we find: “The tax on 
the shares is a separate matter, and is a tax on the shareholders on their 
property whether they reside in or out of the State collected through the 
medium of a guasi-statutory garnishment on the corporation. ‘It has 
long been the common, if not the only mode in many states, and indeed 
is the only mode to collect taxes on the shares of nonresident share- 
holders” Bank v. Commonwealth, 9 Wall., 353, 361, approved in Dela- 
ware R. R. Tax, 18 Wall., 206, 230; 2 Thomp. Corp., 2&49.” Trust Co. 
v. Lumberton, 179 N. C., 409; C. S., 7971(59). 

In Vol. 8, Banks & Banking (Michie), at p. 194-5, is the following: 
“It is clearly within the power of the State Legislature to provide, as is 
done in a number of jurisdictions, that the taxes assessed on shares of 
bank stock shall be paid by the bank. . . . In at least one jurisdic- 
tion, it has been held that under an act taxing a bank on the shares 
of its stock, such tax was payable out of the common funds of the 
bank.” Attorney-General v. Bank, 21 N. C., 216; Attorney-General v. 
Bank, 40 N. C., 71. This question was raised in the first case, supra, 
nearly 100 years ago, and seems not to have been questioned since the 
above decisions. The tax is a lien on the land. N. C. Code, 1931 
(Michie), sec. 7987. 

We think the case of Chowan County v. Comr. of Banks, 202 N. C,, 
672, similar to the present one. At p. 675 this Court said: “It is 
mandatory on the bank to pay the taxes on the shares cf stock.” Con- 
ceding that the bank was insolvent when the tax was assessed by the 
State Board of Assessment, yet it did not follow the procedure mapped 
out by law and it cannot now be heard to complain. It would be a like 
hardship on a municipality relying on this tax regularly assessed to now 
be deprived of it. The municipality is not in fault, it is the fault of 
the bank in not appealing if the assessment was incorrect. 

The rule as to insolvent National Banks is different, as there is a 
statute on the subject: U. S. Code, Anno., Title 12, Banks & Banking, 
vec. 570: “Whenever and after any bank has ceased to do business by 
reason of insolvency or bankruptcy, no tax shall be assessed or collected, 
or paid into the Treasury of the United States, on aecount of such 
bank, which shall diminish the assets thereof necessary for the full 
payment of all its depositors; and such tax shall be abated from such 
national banks as are found by the Comptroller of the Currency to be 
insolvent; and the Commissioner of Internal Revenue, when the facts 
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shall so appear to him, is authorized to remit so much of said tax against 
insolvent State and savings banks as shall be found to affect the claims 
of their depositors. (1 March, 1879, chap. 125, sec. 20, 20 Stat., 351; 
3 March, 1883, chap. 121, sec. 1, 22 Stat., 488.)” 

The statute “was passed for the undoubted purpose of relieving de- 

positors in national banks from the payment of certain taxes, not assessed 
npon them, but upon the banks of which they are only customers; taxes 
which under the preéxisting law, they would indirectly be obliged to pay 
when a bank is so insolvent that all its capital is gone and it has nothing 
left with which to pay taxes, except the money of its depositors. 
When, therefore, it was found that in case of insolvency of the cae 
and the loss of its entire capital, and its inability to pay its depositors 
in full from all its assets, an enforcement of the taxes would result in 
the taxation of the depositors, the customers and creditors of the bank, 
this act to relieve them was passed.” Johnston v. U. S. (1881), 18 Ct. 
Ch, oT. 

The Commissioner of Revenue had no power to direct the tax account- 
ant of Rockingham, N. C., to strike from the records the valuation in 
excess of assessed value real and personal property of the Bank of Pee 
Dee for the year 1930. Chowan County case, supra, p. 696. The judg- 
ment below is 


Affirmed. 


S. M. BROADWAY v. J. C. GRIMES anp W. T. GRIMES, Trapine As 
LEXINGTON COCA-COLA BOTTLING COMPANY. 


(Filed 3 May, 1983.) 


1. Food A a—Manufacturer may be held liable by ultimate consumer for 
deleterious substance negligently mixed with drink. 


The manufacturer or bottler of drinks owes the duty of using due care 
to see that the bottled beverage contains no noxious substance, and where 
foreign and deleterious substances are negligently mixed with the drink 
which is bottled in opaque glass which would prevent the discovery of 
the noxious substance upon reasonable inspection by the consumer, the 
manufacturer may be held liable to the ultimate consumer who purchased 
it from an intermediate dealer for the injury caused thereby although 
there is no contractual relation between the manufacturer and the ulti- 
mate consumer 


2. Same—Evidence of negligence on part of manufacturer of bottled 
drink held sufficient to be submitted to the jury. 


The mere fact of injury from the drinking of a bottled beverage is not 
proof of negligence on the part of the manufacturer or of proximate cause, 
but the evidence in this case is held sufficient to justify the verdict of the 
jury establishing negligent failure of inspection, injury, proximate cause 
and damage. 
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3. Same—Evidence that other bottles contained foreign. substance held 
competent in consumer’s action against manufacturer. 


In an action by the ultimate consumer of a bottled drink to recover 
for injuries caused by a noxious substance contained therein, evidence 
that other drinks bottled by the defendant contained “%oreign substance 
is held competent when properly confined by the court. 


AppeaL by defendants from Shaw, Emergency Judge, at October 
Yerm, 1932, of Davipson. No error. 

The plaintiff brought suit to recover damages for injury caused by 
drinking from a bottle of coca-cola which contained some noxious foreign 
substance. His allegations are that he drank a part of the contents and 
suffered a burning sensation in his throat, stomach, and other internal 
parts of his body; that he 1mmediately became sick and upon examina- 
tion found in the bottle a brown, green, and black substance, some of 
it floating and some adhering to the bottle; and that he was thereby 
poisoned. 

The plaintiff bought the coca-cola from a retail dealer who had pur- 
chased it from the defendant, by whom it had been bottled. The conten- 
tion was that the defendants had negligently permitted a poisonous sub- 
stance to be intermixed with the coca-cola. 

The defendants denied all the averred acts of negligence and alleged 
that they had used the best procurable machinery for cleansing and 
filling the bottles, had inspected every bottle, had employed skilled 
labor, and had exercised all reasonable care in the prosecution of their 
business. 

The plaintiff testified in support of his complaint that the bottle 
contained green slime, half as leng as his little finger; that the drink 
burned his mouth, throat, stomach, and caused nausea; that he could not 
sleep; that he lost in weight and was under treatment about four months. 

A medical expert found sediment in the bottle and a large black lump 
about an inch in diameter, with flakes around it, floating in the solution. 
He testified that he had found the plaintiff’s mouth red, congested, 
irritated; that he was sick, weak, and highly nervous; and that “some 
powerful irritant had upset him.” 

The defendants offered evidence in rebuttal, and the two issues of 
negligence and damages were answered by the jury in favor of the 
plaintiff. 

Judgment for the plaintiff and appeal by defendants upon assigned 
error. 


Spruill & Olive for plaintrff. 
Raper & Raper for defendants. 
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ApaMs, J. It is not controverted that the defendants bottled the 
beverage and sealed it in “a regulation coca-cola bottle with a regulation 
cap,” or that they sold it to a distributor, or that the plaintiff pur- 
chased it in due course of trade and ultimately became the consumer. 
The regulation bottle is opaque or colored to such extent that a noxious 
substance in it would not as a rule be readily observable, The verdict 
establishes the negligence of the defendants and the consequent injury 
suffered by the plaintiff. The first question 1s whether the defendants as 
manufacturers of the drink were under legal obligation to the plaintiff 
to exercise reasonable care that the article sold contained no substance 
likely to cause injury to health. 

On this question there is divergence of opinion. There are decisions 
which in these circumstances hold the defendant to strict accountability ; 
there are others which limit liability to injury caused by negligence con- 
nected with some contractual dealing or relation of the parties. The 
opposing views are set forth in exhaustive opinions recently delivered in 
the House of Lords in A’Alister v. Stevenson, (1932) Appeal Cases, Law 
Reports, 1932, 562. There a shopkeeper sought damages from a respond- 
ent, who was a manufacturer of aerated waters, for injuries she suffered 
as a result of consuming part of the contents of a bottle of ginger-beer 
which had been manufactured by the respondent, and which contained 
the decomposed remains of a snail. It was averred that the bottle had 
been purchased for the appellant by a friend in a cafe; that the bottle 
was made of dark opaque glass and that the appellant had no reason to 
suspect that it contained anything but pure ginger-beer; that the beer 
vas poured into a tumbler and that the appellant drank some of the 
contents of the tumbler; that a friend was then proceeding to pour the 
remainder of the contents of the bottle into the tumbler when a snail, 
which was in a state of decomposition, floated out of the bottle; that as 
a result of the nauseating sight of a snail in such circumstances and 
in consequence of the impurities in the ginger-beer which she had 
already consumed the appellant suffered from shock and severe gastro- 
enteritis. The appellant further averred that the ginger-beer had been 
manufactured by the respondent to be sold as a drink to the public 
(including the appellant); that it had been bottled and labelled by the 
defendant and sealed with a metal cap. The negligence of the respondent 
was specifically set out. The Lord Ordinary held that the ayverments 
disclosed a good cause of action, but the Second Division of the Court 
of Sessions dismissed the action, and an appeal was taken. 

Five opinions were delivered in which the various aspects of the case 
were considered and the judgment of the Second Division was reversed 
and that of the Lord Ordinary was restored. Special interest was at- 
tached to the subject, Lord Atkin observing, “I do not think a more 
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important problem has oecupied your Lordships in your judicial capac- 
itv.” The decision was rendered in 1932. 

On the one hand it was said that the onlv safe rule is to confine the 
right to recover to those who enter into the contract, and that where the 
product of manufacturers is widely distributed throughout the country 
‘ot would seem little short of outrageous to make them responsible to 
members of the public for the condition of the contents of every bottle 
which issues from their works.” It was argued that if such responsibility 
attached to manufacturers they might be called on to meet claims of 
damages which they could not possibly investigate or answer. 

The approved principle was thus stated by Lord Atkin: “A manutfac- 
turer puts up an article of food in a container which he knows will 
be opened by the actual consumer. There can be no inspection by any 
purchaser and no reasonable preliminary inspection by the consumer. 
Negligently, in the course of preparation, he allows the contents to be 
mixed with poison. It is said that the law of England and Scotland 1s 
that the poisoned consumer has no remedy against the regligent manu- 
facturer, If this were the result of the authorities, I should consider 
the result a grave defect in the law, and so contrary te principle that 
I should hesitate long before following any decision to that effect which 
had not the authority of this House. [ would point out that, in the 
assumed state of the authorities, not only would the corsumer haye no 
remedy against the manufacturer, he would have none against any one 
else, for in the circumstances alleged there would be no evidence of 
neghgence against any one other than the manufacturer; and, except in 
the case of a consumer who was also a purchaser, no contract and no 
warranty of fitness, and in the case of the purchase of a specific article 
under its patent or trade name, which might well be the case in the 
purchase of some articles of food or drink, no warranty protecting even 
the purchaser-consumer.” 

In this opinion reference is made to the “illuminating judgment” of 
Cardozo, J., in McPherson v. Buich Motor Co., 217 N. Y., 882. The 
defendant 1n that case was a manufacturer of automobiles. It sold an 
automobile to a retail dealer. The retail dealer sold it to the plaintiff. 
While the plaintiff was in the cary, it suddenly collapsed, and he was 
thrown out and injured. It was held that the defendant owed to the 
plaintiff the duty of care and vigilance. The manufacturer’s liability 
for negligence, it was said, 1s not limited in principle to poisons, ex- 
plosives, and things of like nature, to things which in their normal opera- 
tion are implements of destruction; and if the nature of a thing is such 
that it is reasonably certain to place life and limb in peril when negli- 
gently made, it 1s then a thing of danger. “If to the element of danger 
there is added knowledge that the thing will be used by persons other 
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than the purchaser, and used without new tests, then irrespective of 
contract, the manufacturer of this thing of danger is under a duty to 
make it carefully.” 

It is upon this principle, by the decided weight of authority, that 
manufacturers and bottlers of beverages are held to be lable to con- 
sumers who purchase from intermediate dealers for injury caused by 
the drinking of a beverage which was unfit for human consumption 
because of negligence on the part of the manufacturer or bottler. 

Those who manufacture or bottle beverages represented to be harm- 
less and refreshing are subject to the duty of using due care to see 
that in the process of preparing the article for sale no noxious substance 
shall be mixed with the beverage. This is the prevailing doctrine. 
Accordingly recovery against the manufacturer or bottler has been 
allowed for injury suffered by swallowing pieces of glass, a cigar stub, 
the remains of a decomposed mouse, and other foreign substances negli- 
gently intermixed with the drink. Watson v. Augusta Brewing Co., 
iL. R. A. (N. S.), (Ga.), 1178; Jackson Coca-Cola Bottling Co. v. 
Chapman, 64 So. (Miss.), 791; Coca-Cola Bottling Co, v. Barksdale, 
S88 So. (Ala.), 36; Boyd v. Coca-Cola Bottling Works, 177 8. W. 
(Tenn.), 80; Rozumailshi v. Philadelphia Coca-Cola Bottling Co., 145 
At. (Pay 200; 

This Court has had occasion to maintain the principle as applicable 
to injury resulting from the sale of unwholesome food (Ward v. Sea 
Food Co., 171 N. C., 33; Harper v. Bullock, 198 N. C., 448), and from 
the explosion of glass bottles containing coca-cola, pepsi-cola, or ginger 
ale charged with gas to a high degree of pressure. Dail v. Taylor, 151 
N. C., 285; Cashwell v. Bottling Works, 174 N. C., 324; Grant cv. 
Bottling Co., 176 N. C., 256. 

In Broom v. Bottling Co., 200 N. C., 55, the plaintiff was awarded 
damages for injury caused by swallowing broken glass negligently left 
in a bottle of coca-cola, the manufacturer being liable to the con- 
sumer although between them there was no contractual relation; and 
the mere failure of the purchaser to make an examination of the con- 
tents before drinking from the bottle does not as a matter of law defeat 
his right of recovery. Atlanta Coca-Cola Bottling Co, v. Sinyard, 164 
So i. (Ga), 281: 

It is true that the fact of injury is not proof of negligence or prox- 
imate cause; but the evidence offered on behalf of the plaintiff justifies 
the verdict, which includes a finding of negligent failure of inspection, 
injury, proximate cause, and damages. There was therefore no error in 
the court’s refusal to dismiss the action. 

Exception was taken to evidence tending to show that on several ocea- 
sions preceding the act complained of foreign substances were found in 
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other bottles of coca-cola prepared by the defendant; but the admissi- 
bility of this evidence has often been approved and when properly 
guarded is not to be questioned. Dail v. Taylor, supra; Grant v. 
Bottling Co., supra; Perry v. Bottling Co., 196 N. C., 175; S. c., abid., 
691. We have examined all the exceptions and find 

No error, 


MRS. E. A. CLARK y. CLEVELAND DRUG COMPANY, INcorporRaATED. 
(Filed 10 May, 19388.) 


Negligence A c—Plaintiff’s act in stepping through door without stopping 
to look held contributory negligence as matter of law. 


Plaintiff entered defendant’s drug store and asked to use a telephone. 
Defendant's clerk showed her into a rear room of the store where there 
was a phone, turned on a small light and left her. There were two doors 
leading from the rear room, one to the front of the store and the other 
to the basement, and there was sufficient light for both to be visible, and 
plaintiff, after using the phone, sought to go back to the front of the 
store, opened one of the doors, and without stopping to look, fell through 
to the basement, sustaining serious personal injury. Held, plaintiff was 
guilty of contributory negligence as a matter of law rendering it imma- 
terial whether she was an invitee or licensee or whether defendant was 
negligent in failing to instruct her as to the basement door, and defend- 
ant’s motion as of nonsuit was properly allowed. 


Appear by plaintiff from Sink, J., at January Term, -933, of Mecx- 
LENBURG. Affirmed. 

The plaintiff brought suit to recover damages for personal injury and 
alleged : 

3. That on or about 5 September, 1930, the plaintiff, while in the 
town of Shelby, North Carolina, went into the defendant’s drug store 
to make some small purchases, and while in the store and before she 
had time to make a purchase, asked one of the defendant’s agents and 
employees, in the said drug store, to be allowed to use a telephone, and 
Was given permission to do so; that just as she was in the act of using 
the telephone on a counter in the front part of the stcre, one of the 
agents and employees of the defendant, told the plaintiff that there was 
a telephone in the rear end of the building, behind the prescription 
case, which would be more private and invited her in there to use that 
telephone. 

4. That the plaintiff thereupon followed the defendant’s agent and 
employee into the rear part of the drug store, behind the prescription 
case where the said agent turned on a light over a little table upon 
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which was a telephone and directed her to use the said telephone, which 
she did; that immediately after using the telephone, the plaintiff at- 
tempted to leave the rear room of the drug store, and in doing so, opened 
a door which led into the basement, that the door opened to the inside 
of the basement, and the plaintiff stepped in and fell to the cement 
floor beneath, nine or ten feet, and was seriously and permanently in- 
jured, as hereinafter more particularly set out. 

5. That the defendant was guilty of gross negligence and carelessness, 
after having invited the plaintiff into the rear part of the drug store, in 
failing to instruct her that one of the doors leading out of the room 
opened into the basement; that there was no sign at or on the door to 
warn that it opened over a cavity beneath, and not having been in- 
structed, the plaintiff opened the door and made a step as if to leave the 
room and fell to the cement floor beneath, breaking her left shoulder 
and arm and injuring her back. 

6. That when the plaintiff finished using the telephone, as herein- 
before alleged, she attempted to leave the room; there were several doors 
leading out of the room, and the plaintiff, having received no instruc- 
tions as to which was the proper exit, opened the door opening into the 
basement, and as hereinbefore alleged, took a step as the door opened, 
and fell into the basement, and was injured, as hereinbefore alleged. 

7. That it was the duty of the defendant, after having invited the 
plaintiff into a dark room to allow her to use one of its telephones, to 
give her instructions about the door which opened into the basement of 
the building; that in failing to do this, the defendant was guilty of gross 
negligence, and on account of this negligence, the plaintiff opened the 
door leading into the basement and fell to the hard surface of the base- 
ment floor and was seriously and permanently injured, as hereinbefore 
set out. 

The defendant filed an answer denying the material allegations of the 
complaint and pleaded the plaintiff’s negligence in bar of her recovery. 

At the close of the plaintiff’s evidence the court dismissed the action 
as in case of nonsuit and the plaintiff excepted and appealed. 


J.D. McCall and Ralph V. Kidd for plaintiff. 
Tillett, Tillett & Kennedy for defendant. 


Apams, J. The appellant’s brief is restricted to the question of the 
defendant’s negligence. It was no doubt prepared on the theory that the 
plaintiff entered the drug store as an invitee to whom the defendant owed 
the duty to exercise reasonable care; and to sustain this position the 
plaintiff relies on the general principle that the owner or occupant of 
premises who invites others to go thereon owes to such persons a duty in 
the exercise of due care to have his premises in a reasonably safe condi- 
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{ion and to give warning of latent or concealed perils. Ell 'ngton v. Ricks, 
179 N. C., 686; Leavister v. Piano Co., 185 N. C., 152. 

It is said in the brief of the appellee that the court held there was 
no evidence of negligence on the part of the defendant which should be 
submitted to the jury—a conclusion which may have been reached on 
the principle that the plaintiff, if an invitee at the time she entered 
the store, assumed, when she went into the prescription department for 
the purpose of using a private telephone, the character of a bare licensee, 
to whom the defendant was not hable for passive neghge ice. Monroe v. 
Rk. #., 151 N. C., 874; Money v. Hotel Co., 174 N. C., 508; Brigman v. 
Construction Co., 192 N. C., 791. 

From the appellee’s brief we derive the further information that the 
trial court held that the plaintiff, according to her own testimony, 
proximately caused or contributed to her injury by her own negligence. 
If this is true, it is immaterial whether she was an invitee or a heensee 
when upon the defendant’s premises. 

The plaintiff related the circumstances under which she was injured. 
By permission of the clerk she went back to the preseription department 
through a little lattice way, and the clerk turned on the hght. She used 
the telephone and walked directly out into the passage that led to the 
front of the building. On the direct examination she said: “I walked 
over to the door, which I judged I came out of, opened the door and 
took a step into a dark abyss of a basement, total darkness.” And on the 
cross-examination she said: “After I stepped out of that lattice partition 
twelve or fifteen feet across [ opened a door that led into the conerete 
basement; that is, I walked twelve or fifteen fect from the door that led 
out of the lattice work office and walked straight ahead of me toward 
the front of the store. I did not notice a prescription cesk or counter 
there, only the two doors before me; they were directly in front of 
me, and one led into the basement. I could not say how close those 
doors were together; they may have been four or five feet apart. I 
opened only one of the doors. I saw both doors and they were facing 
toward the front of the store and were on the same line with each other. 

I had no chance to look after I opened the door; it led into the 
basement; it was total darkness and I lost my balance. I did not stop 
to look as I opened the door.” 

The plaintiff testified that the space she entered after leaving the 
lattice partition was lighted sufficiently for her to see the two doors 
and that she walked to the door which she judged she had come through, 
opened it, and without “stopping to look as she opened the door” plunged 
into “total darkness.” It 1s perfectly obvious that her unfortunate injury 
resulted directly from her want of judgment or her want of care. 
Judgment 

Afhrmed. 
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MRS. A. M. FARRELL vy. THOMAS AND HOWARD COMPANY. 
(Filed 10 May, 1933.) 


1. Pleadings D e—-Upon demurrer the allegations of the complaint are 
taken as true and are to be liberally construed. 


Upon a demurrer the allegations of the complaint and the reasonable 
inferences therefrom are deemed admitted, and the demurrer will be 
overruled if any part of the complaint presents facts sufficient to consti- 
tute a cause of action or such facts can be reasonably inferred therefrom 
by a liberal construction with a view to substantial justice between the 
parties. C. 8., 535. 

2. Negligence A c—Complaint held to state cause of action for negligent 
injury from unsafe condition of premises. 


A complaint alleging in substance that plaintiff was an invitee on de- 
fendant’s premises, that the steps leading from defendant’s office were in 
an unsafe condition to defendant’s knowledge, and that defendant know- 
ingly failed to use due care to provide reasonably safe steps, and that 
plaintiff was injured as a proximate result thereof when she fell while 
attempting to leave defendant's office where she had gone on business 
as an invitee, is held to sufficiently allege a cause of action, and defend- 
ant’s demurrer thereto was properly overruled. 

3. Negligence D a: Pleadings D a— 

Contributory negligence is a matter of defense and must be alleged 
and proven, C. S., 528, and it may uot be taken advantage of by de- 
murrer, and defendant's remedy to confine plaintiff to one of several 
acts of negligence is by application for a bill of particulars and not by 
demurrer. 


AppekaL by defendant from Cowper, Special Judge, at October Term, 
1932, of MeckLeNBURG., 

This is an action to recover damages for personal injury. The plaintiff 
ewns and conducts a retail store on Thghway 27 in Cabarrus County; 
the defendant is a corporation engaged in a general wholesale grocery 
business in the eity of Charlotte. On 6 June, 1932, the plaintiff went 
to the defendant’s place of business as a customer, and while going down 
the steps leading from the defendant’s office to the sidewalk, she was 
thrown violently from the steps to the sidewalk and was injured. 

The allegations of neghgence are as follows: 

6. That the above injuries and damages herein set forth were caused 
und oecasioned by and followed as a direct and proximate result of the 
neghgence of the defendant in that the said defendaut inatutained and 
kept the steps which lead from its office to the sidewalk in a dangerous 
and unsafe condition in that the bricks in said steps were badly worn 
and uneven and had dangerous holes therein, and that the bricks at the 
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edge of the steps were particularly badly worn and uneven, and that the 
mortar joints between the bricks were uneven and highe> than the level 
of the bricks, and at the time this plaintiff fell thereupon they were in 
a most dangerous and unsafe condition, which conditior was known to 
the defendant or should have been known by the exercise of reasonable 
care, and that the maintaining and keeping of said steps in such eondi- 
tion for the use of its customers, as the plaintiff was at the time of 
recelving said injuries, was gross negligence on the part of the defendant, 
and that said negligence was the direct and proximate cause of the 
injuries of the plaintiff as heretofore set forth. 

7. That the above described injuries received by this plaintiff followed 
as a direct and proximate result of the negligence of the defendant in 
that said defendant knowingly, wilfully and negligently failed to use 
due care In providing its customers and other invitees, and more espe- 
cially this plaintiff, with reasonably safe steps upon which to enter and 
leave its office, which customers are invited to come to its place of busi- 
ness, and that the defendant knew or should have known by the exercise 
of reasonable care that the said steps were in a dangerous and unsafe 
condition for the use of its customers and other invitecs, and further 
that the defendant knowing the dangerous and unsafe coadition of said 
steps negligently failed to warn or notify this plaintiff of the dangerous 
und unsafe condition of said steps and the impending danger of using 
the same. 

8. That by having received the injuries above deseribed, which was 
the direct and proximate result of the negligence of the defendaut as 
hereinbefore set forth, this plaimtiff has been greatly damaged. 

The defendant demurred to the complaint on two grounds: 

1. The complaint does not state facts sufficient to constitute a cause of 
action. 

2. That there are no facts alleged in the eomplaint which facts, if 
true, constitute actionable neghgeuce as the proximate ecuse of the in- 
jury which the plaintiff alleges she may have suffered. 

The court overruled the demurrer and the defendant excepted and 
appealed. 


Scarborough & Boyd and Fred H. Hasty for plaintry?, 
James HK. Gay, Jr.,and J. F. Flowers for defendant. 


ApAms, J. The demurrer admits all the allegations of the complaint 
and all inferenees that may reasonably be deduced from it under a 
liberal construction of its terms. [Hendra v. BR. R., 162 N.C, 93 Brewer 
v. Wynne, 154 N. C., 467. For the purpose of ascertaining its meaning 
and determining its effect as a pleading its allegations will be liberally 
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construed with a view to administering substantial justice between the 
parties. C. S., 585; Bank v. Duffy, 156 N. C., 83. In Hartsfield v. 
Bryan, 177 N. C., 166, it was held that a complaint will be sustained 
as against a demurrer if any part of it presents facts sufficient to consti- 
‘ute-a cause of action, or if facts sufficient for that purpose can be 1- 
ferred by a liberal interpretation of the plaintiff’s allegations. 

Tested by these principles the judgment overruling the demurrer 
should be sustained. The material allegations are that the plaintiff 
went upon the premises of the defendant as an invitee; that the steps 
leading from the office to the sidewalk were in an insate: condition; that 
the bricks in the steps were badly worn and uneven, some of them made 
particularly dangerous by the holes in them; that the mortar joints 
between the bricks were higher than the [evel of the steps; that the 
defendant knew that the entrance to the office was unsafe and dangerous 
to the defendant’s customers and invitees; that the defendant knowingly, 
negligently, and wilfully failed to use due care in providing reasonably 
safe steps; that while on the steps and in the act of leaving the defend- 
ant’s premises the plaintiff was thrown to the sidewalk and injured, 
that the heel of her shoe caught upon the steps and was pulled from her 
shoe; and that the negligence of the defendant was the direct and 
proximate cause of the plaintiff’s injury. 

The defendant owed to the plaintiff as its invitee the duty to exercise 
ordinary care for her safety in going into and retiring from the office. 
Hilington v. Richs, 179 N. C., 686. Whether the plaintiff was negligent 
is a matter of defense and must be set up in the answer and proved on 
the trial. C. S., 523. If the defendant claims the right to confine the 
plaintiff to any one of the several acts of negligence set forth in the 
complaint its remedy is not a demurrer but an application for a bill 
of particulars. Bristol v. R. #., 175 N. C., 509. Judgment 

Affirmed. 


Vv. B. HIGGINS vy. CHIMNEY ROCK MOUNTAIN, INcorporatep, L. B. 
MORSE, W. H. BIGGS, K. 8S. TANNER, S. B. TANNER, Jr, 8S. E. 
ELMORE, J. H. THOMAS, T. F. OATES, anp B, B. DOGGETT., 


(Filed 10 May, 1933.) 


Execution J c-~Funds paid to liquidator pursuant to criminal action 
held not subject to supplemental proceedings by civil judgment credi- 
tor. 

Execution on a judgment against defendants was returned unsatisfied 
and plaintiff instituted supplemental proceedings. Plaintiff levied on 
certain funds in the hands of the liquidator of an insolvent bank and 
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obtained an order restraining the liquidator from disposing of the funds. 
The trial court found that the funds levied upon were paid into the hands 
of the liquidator by persons other than the defendants and were paid 
to him for distribution to the depositors and creditors of the bank pur- 
suant to the terms and conditicns suggested by the court for the disposi- 
tion of criminal actions against defendants for violation of the banking 
laws. Upon the facts found the trial court adjudged that the funds were 
not subject to any lien by reason of the levy and that the restraining 
order be dissolved. Held, the facts found support the arder, it appearing 
that the liquidator had no funds in his hands belonging to defendants 
and was not indebted to them, and an exception to the order cannot be 
sustained, there being no exception to the findings of fact. 


APPEAL by plaintiff from Harding, Resident Judge of the Fourteenth 
Judicial District, at Chambers, in the city of Charlotte. on 28 October, 
1932, Affirmed. 

From an order made on 28 October, 1932, in a supplemental proceed- 
ing in execution instituted by the plaiutiff in the above eutitled action, 
denying his motion that certain funds in the hands of the respondent be 
applied to the payment of the judgment in the action, the plaintiff ap- 
pealed to the Supreme Court. 


J.F. Flowers for plaintef. 
I. M. Bailey for respondents, 


Connor, J. .\t January Special Term, 1930, of the Superior Court 
vf Mecklenburg County, the plaintiff recovered a judgment agaist the 
defendants in this action for the sum of €29,979.50, with interest from 
9 Jauuary, 1928, and for the costs of the action. This judgment was 
duly docketed in the office of the clerk of said court. Thereafter a 
transcript of said judginent was duly docketed in the office of the clerk 
of the Superior Court of Rutherford County, in which county the de- 
fendants, 8. E. Elmore, K. 8. Tanner, T. F. Oates and B. B. Doggett 
reside, Executions were duly issued on said judgment anc. directed to the 
sheriffs of Mecklenburg and Rutherford counties. These executions were 
returned wholly unsatisfied. No payments have been male on the judg- 
ment, by the defendants or by either of them. 

On or about 28 April, 1931, the plaintiff instituted a supplemental 
proceeding in execution in the action, and procured an order from the 
resident judge of the Fourteenth Judicial District for the examination 
of the defendants and other persons as to property owned by the de- 
fendants and each of them, which was applicable to the »ayment of the 
judgmeut. This exanination was had before a referee appointed by the 
judge in Rutherford County. On 18 May, 1931, plaintiff caused notice 
to be served on John D. Biggs, liquidating agent of the Rutherford 
County Bank and Trust Company and of the Farmers Bank and Trust 
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Company, by the sheriff of Rutherford County, that said sheriff had 
ievied, and did by said notice levy, upon certain funds in his hands, 
which had been paid to him by the Honorable H. Hoyle Sink, one of 
the judges of the Superior Courts of this State, for the benefit of the 
defendants, K. S. Tanner, S. E. Elmore, and B. B. Doggett. Both the 
Rittherford County Bank and Trust Company and the Farmers Bank 
and Trust Company are now insolvent banking corporations organized 
under the laws of this State, and are being liquidated by John D. Biggs 
as liquidating agent, under the supervision and orders of Gurney P, 
Hood, Commissioner of Banks of North Carolina. 

On the facts found by Judge Harding, resident judge of the Four- 
teenth Judicial District, at his Chambers in the city of Charlotte, with 
respect to the funds in the hands of John D. Biggs, liquidating agent, it 
was considered, ordered and adjudged that said funds, now on deposit 
with the Union Trust Company subject to the orders of Gurney P. Hood, 
Commissioner of Banks, are not subject to any lien by reason of the levy 
made by the sheriff of Rutherford County. It was further ordered that 
the restraining order issued in the supplemental proceeding in execution 
be and the same was dissolved. From this order, the plaintiff appealed 
to this Court. 

It appears from the facts found by Judge Harding and set out in his 
order that the funds now in the hands of John D. Biggs, liquidating 
agent, aud subject to the orders of Gurney P. Hood, Commissioner ot 
Banks, amounting to $49,814.68 and $7,500, were paid to said liquidating 
agent by Judge Sink on 15 May, 1931, for distribution by said liqui- 
dating agent as assets of the insolvent banking corporations now being 
liquidated by hin, under the orders of the Commissioner of Banks of 
this State; that said funds were deposited with Judge Sink by various 
persons other than the defendants in this action, in compliance with 
terms and conditions suggested by Judge Sink for the disposition of 
certain erlminal actions tried before Judge Sink at February Special 
Term, 1931, of the Superior Court of Rutherford County; that the 
defendants, K. S. Tanner, S. E. Elmore and J. F. Oates were convicted 
and the defendant, B. B. Doggett, entered a plea of nolo contendere in 
suid actions; that the defendants in said actions were charged with 
violations of C. S., 224(g); and that upon the deposit of said funds 
with Judge Sink, the presiding judge at said trials, judgment against 
ach of the defendants was suspended upon the payment of the costs. 
The funds were paid to John D. Biggs, liquidating agent prior to the 
date on which notice of the levy on said funds was served by the sheriff 
of Rutherford County on said hquidating agent. The said funds were 
reecived and are now held by John D. Biggs, hquidating agent in trust 
for the depositors of the insolvent banking corporations, and not for the 
defendants in this action, or either of them. 
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The plaintiff did not except to the findings of fact by Judge Harding. 
He excepted only to the order, and judgment. This exception was not 
well taken. The order is supported by the findings cf fact. The re- 
spondents have no property in their possession belonging to the defend- 
ants. They are not mdebted to the defendants. The defendants have 
no right, title or interest in or to the funds in the hends and subject 
to the orders of the respondents. The order restraining the defendants 
from disposing of said funds was properly dissolved. There is no error 
in the order. It is 

Affirmed. 


M. C. CARNES vy. CARRIE MAIBP CARNES. 
(Filed 10 May, 1988.) 
1. Divorce A e; D b: Appeal and Error E h— 

Only the party injured is entitled to divorce @ mensva et thoro, C. S., 
1660, and the pleadings must be accompanied by the jurisdictional affi- 
davit, C. S., 1661, but the questions are not presented on this appeal, 
only the record proper haying been sent up and the verdict not being 
assailed. 

2. Divorce E a—Wife is not entitled to alimony upon divorce a mensa 
where verdict establishes that she was at fault. 

In order for the wife to be entitled to alimony in her action for divorce 
from bed and board she must allege and prove her grounds for such 
divorce and that the acts complained of were without provecation on her 
part, and where the verdict of the jury establishes that both parties had 
offered such indignitics to the person of the other as to render his or her 
condition intolerable and life burdensome, and judgment is entered grant- 
ing each a divorce @ mensa et thoro, the wife is not eatitled to alimony 
as long as the verdict stands undisturbed, and the granting of alimony 
and counsel fees to her is error, 


APPEAL by plaintiff from Schenck, J., at November Term, 1932, ot 
RicnMonp. 

Civil action by husband for divoree a vinculo on ground of wife's 
alleged adultery. Denial by the wife and cross-action for divorce @ mensd 
et thoro because of such alleged indignities as to render her condition 
intolerable and life burdensome. Reply by the husbanc denying allega- 
tions of the wife and setting up further action for divorce a@ mensa el 
fhora on grounds similar to those alleged by the wife. 

The ease was tried on the following issues: 

“1, Were the plaintiff, M. C. Carnes, and the defendant, Carrie Maic 
Carnes, married as alleged? Answer: Yes. 

“2. Have the plaintiff, M. C. Carnes, and the defendant, Carrie Maie 
Carnes, been residents of the State of North Carolina for two years next 
preceeding the institution of this action? Answer: Yes. 
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“3. Did the defendant, Carrie Maie Carnes, commit adultery as al- 
leged in the complaint? Answer: No. 

“4, Did the plaintiff, M. C. Carnes, offer such indignities to the per- 
son of the defendant, Carrie Maie Carnes, as to render her condition 
intolerable and life burdensome, as alleged in the answer? Answer: Yes. 

“5. Did the defendant, Carrie Maie Carnes, offer such indignities to 
the person of the plaintiff, M. C. Carnes, as to render his condition in- 
tolerable and life burdensome, as alleged in the reply? Answer: Yes.” 

Judgment on the verdict granting each a divorce a mensa et thoro 
and awarding the defendant alimony and counsel fees. The plaintiff 
appeals from that portion of the judgment which awards to the defend- 
ant alimony pendente lite and counsel fees. 


D, Emerson Scarborough for plaintrff. 
Fred W. Bynum and Johnson & Johnson for defendant. 


Stacy, C. J. Nothing but the record proper—summons, pleadings, 
verdict and judgment—has been sent up as the case on appeal. It con- 
tains none of the evidence or the charge of the court. Hence, the anomaly 
of the judgment granting a divorce a mensa et thoro to both parties at 
the same time, is not before us for consideration. Only the party in- 
jured is entitled to a divorce from bed and board under C. 8., 1660. 
Sanderson v. Sanderson, 178 N. C., 339, 100 S. E., 590. See, also, 
Reeves v. Reeves, 203 N. C., 792, Evidently, the jury took the view that 
both parties had been injured. 

It may be doubted whether the plaintiff’s “reply” is sufficient to war- 
rant a decree in his favor. Afartin v. Martin, 130 N. C., 27, 40 8. E., 
822. It is not accompanied by the jurisdictional affidavit as required 
by C. S., 1661. Nichols v. Nichols, 128 N. C., 108, 38 8. E., 296. But 
as stated above, nothing is questioned except the order granting the wife 
alimony pendente lite and counsel fees. The verdict is not assailed. 

Jn an action by a wife against her husband for divorce from bed and 
board, she must not only set out with particularity the acts of cruelty 
on the part of the husband upon which she relies, but she is also required 
to aver, and consequently to prove, that such acts were without adequate 
provoeation on her part. Dowdy v. Dowdy, 154 N. C., 556, 70S. E,, 
917; Martin v. Martin, supra; O'Connor v. O'Connor, 109 N. C., 139, 
13S. E., 887; Jackson v. Jackson, 105 N. C., 433, 11S. E., 173; White 
vu. White, 84 N. C., 340. 

As long as the fifth issue stands undisturbed, it would seem that the 
defendant is not entitled to the relief demanded by her, certainly not 
to allowance for alimony and counsel fees. Dowdy v. Dowdy, supra. 

Error. 
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STATE v. CLARENCE A. SMITH. 
(Filed 10 May, 1983.) 


Indictment E c—Proof of guilt of crime other than the one charged held 
crroneously admitted, entitling defendant to new trial. 


Where the indictment charges the defendant with breaking and enter- 
ing a certain store in a specified county and stealing: certain property 
therefrom and with receiving stolen property, evidence of breaking and 
entering another store in another county is incompetent even upon the 
charge of receiving, since the receiving count applied to property alleged 
to have been stolen from the store specified in the indictment, the testi- 
mony not coming within any of the exceptions to the rule that evidence 
of guilt of a distinct and substantive offense is inadmissible to prove 
another and independent crime. 


CRIMINAL ACTION, before Stach, J., at October Term, 1932, of Forsytu. 

The defendant and another were indicted upon three counts. The 
first count charged that on 31 July, 1982, the defendants did break and 
enter a certain store house of S. E. Hauser and Company and did steal, 
take and carry away certain personal property. The second count 
charged stealing and transportation of certain articles from said store, 
consisting of cigarettes, smoking tobacco, dresses, etc. The third count 
was for receiving the said goods and chattels of S. E. Hauser and 
Company. 

The evidence tended to show that the store house of Hauser and Com- 
pauy, was broken into and certain cigarettes, snuff, tcbacco and shoes 
had been taken, and that the store of the defendant Smith was searched 
and certain snuff, cigarettes, and chewing tobacco were found in his 
store. The labels were torn off some of these boxes and eartons, and 
the brands of snuff, cigarettes, ete., corresponded with brands missing 
from the Hauser stores. The defendant Smith made no objection to the 
search, The evidence further tended to show that the defendant sold 
tobacco and cigarettes in his place of business and was generally con- 
sidered as a wholesale tobacco dealer. 

There was a verdiet of guilty as to both defendants. Smith was 
sentenced to the State prison for not less than three nor more than five 
vears, from which judgment he appealed. 


Attorney-General Brummitt and Assistant Atlorneys-General Seawell 
and Siler for the State. 
Parrish & Deal for defendant. 


Broevex, J. The State introduced evidence that a store owned by 
S. E. Hauser and Company at King, in Surry County, had been broken 
into, and certain tobaceo, cigarettes, ete., had been stolen therefrom. 


b 
_s 
_— 
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The defendant objected to all of this testimony because the bill of in- 
dietment charged the breaking and entering of the store of Hauser 
Brothers in Forsyth County, and stealing, transporting and receiving 
stolen goods therefrom. Evidence of the crime in Surry County was 
apparently admitted upon the theory that it was competent upon the 
count for receiving stolen goods. The pertinent rule of competency 
declared and adhered to in this State is that: “Evidence of a distinet, 
substantive offense cannot be admitted in support of another offense, as 
ageneralrule. . . . It is when the transactions are so connected or 
contemporaneous as to form a continuing action that evidence of the 
collateral offense will be heard to prove the intent of the offense charged. 
It is undoubtedly the general rule of law that evidence of a distinct 
substantive offense is inadmissible to prove another and independent 
crime, the two being wholly discounected and in no way related to each 
other. 8. v. Graham, 121 N. C., 528, 28 S. E., 587; 8. v. Dail, 191 
N. C., 281, 181 8. E., 578; S. v. Deadmon, 195 N. C., 705, 148 8. E., 
514. There are certain exceptions to the general rule. However, the 
testimony assailed in this case cannot be classified within any of said 
exceptions. Nor was the evidence competent upon the count for re- 
celving. The receiving count applied to personal property stolen or 
alleged to be stolen from the Hauser store in Forsyth County. 

There are many other exceptions in the record, but it is deemed 1i- 
advisable to discuss them for the reason that the defendant is entitled 
to a new trial for the error suggested. 

New trial. 


FAY BOYETI’y. THE FIRST NATIONAL BANK OF DURHAM, TRUSTEE, 
THE HOME MORTGAGE COMPANY, THE METROPOLIVAN CASU- 
ALTY OF NEW YORK, V. S. BRYANT, SupstTITUTED TRUSTEE, THE 
ILIDEIATY BANK OF DURHAM, N. C., Successor TRUSTEE, J. M. BOY- 
MrT, R. L. BROWN, G. HOBART MORTON, TrustTEE, G. D. B. REYN- 
OLDS anp LEE M. BOYETY. 

(Filed 10 May, 1938. 

1. Mortgages A c— 

Where the private examination of a married woman is not taken tu a 
deed of trust executed by her it is void. C. §., 997. 
2. Mortgages B e—Purchase money borrowed by married woman held 


equitable lien on land although mortgage was void for improper 
acknowledgment. 

The plaintif€é and her husband executed a note and signed a receipt 
in the amount thereof and used the proceeds cf the note as a part of the 
purchase price of land, and executed a mortgage on the land to secure 
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its payment. Plaintiff and her husband also signed an estoppel certificate 
stating that it was to be exhibited to prospective purchasers of the nofe 
and certifying that there were no defenses available to the payees against 
the payment of the note. The mortgage, although registered and regular 
on its face, was void because not properly acknowledged: Held, since a 
Inarried woman has the power to contract under our present law, she can 
be held Hable in equity for the return of the loan, and although equity 
will not compel the acknowledgment of the mortgage, it will declare the 
amount paid to her and used by her in the payment of the purchase price 
un equitable lien on the land prior to a valid but subsecuently executed 
mortgage, 


APPEAL by plaintiff from Jill, Special Judge, at September Term, 
1932, of Stanty. 

The plaintiff instituted this action to restrain the sale of real prop- 
erty described in a deed of trust which she and her husband executed 
and delhvered to the First National Bank of Durham. 

The case was heard upon the following agreed statemer.t of facts: 

1, That on or about 1 June, 1928, the plaintiff, Fay Boyett, together 
with her husband, J. M. Boyett, applied to the Home Mortgage Com- 
pany for a loan of a certain sum of money, and the said Fay Boyett and 
husband agreed to pledge as security for such loan a tract of land 
located in Stanly County, North Carolina, and which is she same prop- 
erty as deseribed in paragraph two of plaintiff’s complaint; a copy of 
said application is hereto attached and made a part of tis record. 

2, That the said Fay Boyett, together with her husband, J. M. 
Boyett, did on or about 3 September, 1928, execute and deliver a deed 
cf trust to the First National Bank of Durham, N. C., trustee, which 
said deed of trust was thereafter recorded in deed of trust Book No. 
105, at page 86 of the office of the register of deeds for Stanly County, 
N. C.; a copy of said instrument is hereto attached and made a part of 
this findings of fact. 

3. That the said Fay Boyett did not appear before a notary public 
and make acknowledgment of the execution of said deed of trust separate 
and apart from her husband as required by the statute, and neither was 
her private examination taken touching her voluntary execution of same 
as required by the statute. 

4. That the said Fay Boyett, admitted in open court, in the presence 
of her husband, J. M. Boyett, that she did sign the instrument freely 
and voluntarily, and for the purposes as therein expressed. 

5. That on or about 3 September, 1928, Fay Boyett and her husband, 
J. M. Boyett, signed a receipt for $3,500, a copy of which is attached 
hereto and made a part of this record. 

6. That on or about 3 September, 1928, Fay Boyett anc J. M. Boyett 
cudorsed a draft payable to themselves and Brown and Sykes, attorneys, 
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in the sum of $3,500, same being drawn on the Home Mortgage Com- 
pany of Durham, N. C., a copy of which is attached hereto and made 
a part of this record. 

7. That on or about 3 September, 1928, Fay Boyett and J. M. Boyett 
signed and delivered an estoppel certificate, a copy of which is hereto 
attached and made a part of this record. 

8. That Fay Boyett and J. M. Boyett executed notes aggregating the 
sum of $3,500, and as referred to in the above set forth deed of trust, 
payable to bearer, and due on or before twelve and one-half years after 
date. 

9, That on or before 3 September, 1928, the property described in 
paragraph two of plaintiff’s complaint was owned by, and in the posses- 
sion of R. L. Brown, a citizen and resident of Albemarle, N. C., and 
when the proceeds of the $3,500 loan above referred to were paid by the 
Home Mortgage Company to the borrowers, it was in turn and on the 
same date paid to R. L. Brown as part of the purchase price of the real 
estate described in paragraph two of plaintifi’s complaint, except so 
much thereof as was used in payment of fees and expenses of obtaining 
sald loan, 

10. That the deed for the property described in paragraph two of the 
complaint was filed for record in the office of the register of deeds for 
Stanly County on 4 September, 1928, from R. L. Brown and wife, to 
Fay Boyett, this being the same date on which the deed of trust to 
First National Bank of Durham, N. C., trustee, was also filed. 

11. That on 4 September, 1928, Fay Boyett, together with her hus- 
band, J. M. Boyett, executed and delivered to G. Hobart Morton, as 
trustee, with R. L. Brown as beneficiary, a second mortgage or deed of 
trust, securing the principal sum of $3,000, and pledged as security 
therefor the property described in paragraph two of plaintifi’s com- 
plaint, which said deed of trust appears of record in Book of Mortgages 
No, 89, at page 128, and said deed of trust recites that it is given subject 
to the mortgage of $3,500 to the First National Bank of Durham, N. C., 
as trustee; said second deed of trust or mortgage was not signed before a 
notary public, and private examination of Fay Boyett was not taken as 
required by law. 

12. That on or about 1 January, 1929, Fay Boyett, together with her 
husband, J. M. Boyett, executed and delivered to Lee M. Boyett a deed 
of conveyance covering the said property described in paragraph two of 
the complaint, which said deed is regular on its face and is of record in 
the office of the register of deeds of Stanly County in Book 83, page 71. 
That said deed was not acknowledged before a notary public, and private 
examination of Fay Boyett taken as required by law. 
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13. That on or about 21 August, 1921, said plaintiff, Fay Boyett, to- 
gether with her husband, J. M. Boyett, executed and delivered to 
G. D. B. Reynolds, a certain deed of trust securing an indebtedness of 
*1,000, and pledged as security therefor the tract of land described in 
paragraph two of plaintiff’s complaint, which said deed of trust 1s 
regtlar on its face, and 1s of record in the office of the register of deeds 
of Stanly County in Book 119, page 69; that the same was duly acknowl 
edged by Mors. Fay Boyett before a notary public, Lula S. Shaver, and 
her private examination taken, in compliance with the statute. 

14. That thereafter the plaintiff, Fay Boyett, made certain payments 
to the Home Mortgage Company on said indebtedness, evidenced by the 
above referred to promissory notes, but that there is new due thereon 
and which remains unpaid, the amount of three thousand nine hundred 
forty-seven and 84/100 dollars ($8,947.84), with interest thereon from 
15 May, 1932, at the rate of 6 per cent per annum. 

15. That the plaintiff, Fay Boyett, had some time prio: to 3 Septem- 
ber, 1928, delivered to her husband, J. M. Bovett, the sum of $1,500 
with which to purchase a home for her, there being no evidence, however, 
that this $1,500 was used in the purchase price of the property m 
question, 

16. That the Fidelity Bank and Trust Company as successor trustee, 
is now the owner and the holder of the notes exceuted and delivered, 
payable to bearer, by Fay Boyett and J. M. Boyett. 

17. It is agreed between the parties that copies of the exhibits may be 
attached to this judgment and become a part thereof, and the originals 
are allowed to be withdrawn. 

Upon the foregoing facts the court rendered the following judgment: 

It is therefore ordered, adjudged and decreed, that the land together 
with the improvements located thereon, and which are described in 
paragraph one of the plaintiff’s complaint, and also described in the 
deed of trust to First National Bank of Durham, N. C., as trustee, be, 
and the same are hereby impressed with a trust for the benefit of the 
holder of the notes executed by Fay Boyett and J. M. Boyett, and which 
are referred to in that deed of trust to First National Bank of Durham, 
N. C., as trustee, and which are of record in the office of the register 
of deeds of Stanly County in Book 105, at page 86, to the extent of the 
balance of the indebtedness remaining unpaid on said notes, together 
with mterest thereon; and that said indebtedness to the amount of three 
thousand nine hundred forty-seven and 84/100 dollars ($3,947.84), with 
interest thereon from 15 May, 1932, as is evidenced by said notes and 
deed of trust, attached to and became impressed upon said land, and 
became a lien thereon as of the date of 3 September, 1928, and is a 
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prior lien thereon to all subsequent liens, deeds or deeds of trust, and 
is a prior lien to the right, title and interest of any and all other parties 
to this action. 

It is further ordered and adjudged that the holders of said notes 
described in said deed of trust are entitled to have said land sold for 
the purpose of satisfying the balance remaining due thereon, and for 
that purpose V. S. Bryant is hereby appointed commissioner of the 
court, and is authorized, directed and empowered to make said sale at 
the courthouse door in Albemarle, after due advertisement as required 
hy law, and report his proceedings to the court for the further orders of 
the court. And upon the confirmation of said sale that the proceeds 
derived therefrom be applied as follows: 

1. To the cost and expense of said sale and this action, and the pay- 
ment of taxes, if any, on said land, together with a reasonable allowance 
to the commissioner for his services; 

2. To the payment of the notes secured by the deed of trust of the 
First National Bank of Durham, trustee; 

3. If a balance then remains, to be paid to the clerk of the Superior 
Court of Stanly County, for application on the subsequent lens of 
record against said property in accordance with the further orders of this 
court with respect thereto. 

It is further considered, ordered and adjudged by the court that noth- 
ing herein shall be considered or construed as adjudicating the rights 
between R. L. Brown, G. D. B. Reynolds and Lee M. Boyett and other 
partics to this action as to their respective claims or interests in said 
land. 

It is further ordered and adjudged that the restraining order hereto- 
fore issued in this cause be, and the same is, hereby dissolved. 

The plaintiff and the defendant, G. D. B. Reynolds excepted and 
appealed. 


G. D. B, Reynolds for appellants. 
R.L. Smith & Sons and Harkins, Van Winkle & Walton for appellees. 


Apams, J. The plaintiff held title to the real estate in controversy. 
She and her husband executed and delivered the deed of trust, and a 
notary public who took the acknowledgment of the makers certified, as 
the law requires, to the private examination of the wife. The parties 
agree, however, that the notary never examined the wife while separate 
and apart from her husband touching her voluntary assent to the instru- 
ment, C. 8. 997. 

The plaintiff seeks a reversal of the judgment, and rests her appeal on 
two propositions: (1) the deed of trust is invalid and ineffective because 
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her private examination was not taken pursuant to law; (2) upon no 
legal or equitable principle can she be held liable for the return of the 
loan, or the real property described in the instrument be subjected 1 
equity to the burden of a trust. 

The first proposition may be conceded. Scott v. Baitle, 85 N. C., 184; 
Council uv. Pridgen, 153 N. C., 443; Foster v. Williams, 182 N. C., 632; 
Hardy v. Abdallah, 192 N. C., 45. 

The second proposition must be considered in its relation to the state- 
ment of facts. The plaintiff and her husband signed a receipt for $3,500 
for the sale or pledge of their note which was secured by the deed of 
trust and paid this sum, except fees and expenses, to R. L. Brown as a 
part of the purchase price of the land which he conveyed to the plaintiff. 
The plaintiff received the full benefit of the loan and now contends that 
the deed of trust 1s void and that she is free from any hability attaching 
to its execution. As to this position also, she relies on Scott v. Battle, 
supra. There the material facts are given as follows: “In the year 1845 
the plaintiff intermarried with one T. H. Scott, and lived with him until 
the year 1850, when she separated herself from him, and from that 
time until his death in 1876 they lived apart with the exception of one 
short interval, he at no time after the day of their first separation 
assuming any control over her property. At the time of her marriage, 
the plaintiff was seized in fee of the land in controversy, and continued 
to possess the same until 7 December, 1858, when she conveyed it to her 
brother, the defendant L. F. Battle, by a deed to which her husband was 
not a party. The deed was attested by two witnesses, and in 1872 it was 
admitted to probate upon the oath of one of them, and registered without 
her being privily examined in regard thereto, At the time of the execu- 
tion of the deed, the said L. F. Battle gave his note to the plaintiff for 
$600, upon which she brought suit and, at Spring Term, 1870, re- 
covered judgment for the full amount of principal and interest, and in 
1871 collected the same in full and used the money.” 

The trial court held that the plaintifi’s deed to Battle did not convey 
her interest in the land, but that she was not entitled to recover posses- 
sion thereof until she had repaid the purchase money. On appeal this 
Court held that the plaintiff’s deed to Battle was “wholly inoperative” 
and that the defendant’s demand for the restoration of the purchase 
money should be refused. The conclusion was stated in these words: 
“The plaintiff’s right to the possession of the land cannot be questioned. 
The statute imperatively says that, in order to effectually pass the estate 
of a married woman in lands, the conveyance must be executed jointly 
with her husband and, after due proof or acknowledgment thereof as to 
him, she shall be privily examined as to her voluntary <ssent thercto. 
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Bat. Rev., chap. 35, sec. 14. To properly understand the effects of these 
provisions, it is necessary to remember that the statute is an enabling, 
not a disabling one. . . . The statute confers upon her the power 
to convey by a simple mode, but it prescribes the terms, and without 
their strict observance the act stands, as it would at common law, abso- 
lutely null and void. The instrument executed by the present plaintiff 
to the defendant Battle lacked both of the essential elements to consti- 
tute it her deed—its joint execution by the husband and her own private 
examination—and consequently it is wholly inoperative.” 

Scott v. Battle, supra, was decided in the year 1881. At that time it 
had been settled by uniform decisions of this Court that a married 
woman was incapable of making any executory contract whatever except 
in the cases mentioned in sections 1828, 1831, 1832, and 1836 of The 
Code. Farthing v. Shields, 106 N. C., 289. Afterwards the law was 
materially changed by the enactment of a statute which provides that 
every married woman, except as to conveyances and contracts with her 
husband, shall be authorized to contract and deal so as to affect her 
real and personal property in the same manner and with the same 
effect as if she were unmarried; but no conveyance of her real estate 
shall be valid unless made with the written assent of her husband as 
provided by section six of article ten of the Constitution and her privy 
examination as to her execution of the same be certified as now required 
by law. Public Laws, 1911, chap. 109. It has accordingly been held that 
a married woman may bind herself by a contract for the purchase of 
goods, by a contract of suretyship, and by a contract to convey real 
property. Lipinshy v. Revell, 167 N. C., 508; Royal v. Southerland, 
168 N. C., 405; Warren v. Dail, 170 N. C., 406. 

It is admitted that the plaintiff and her husband signed and delivered 
an estoppel certificate, which is made a part of the record. It contains 
this paragraph: “The undersigned has therefore executed this instru- 
ment in order that it may be exhibited to prospective purchasers of the 
said note to induce a purchase of the same, and do hereby represent and 
certify that there are no defenses available to the undersigned or any 
of them against the payment of said note, or the payment of the 
monthly sums set out in the deed of trust securing same, nor any offsets 
or equities between the undersigned and the holder thereof, and the 
said deed of trust and note thereby secured are valid and free from any 
and all infirmities of any nature whatsoever.” 

In Scott v. Battle, supra, it was said that a married woman’s dis- 
ability to contract distinguishes her case from one in which a purchaser 
under a parol contract, void under the statute, has been allowed his 
claim for a return of the purchase money; that the ruling in such case 
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proceeds on the idea that although the contract was voic. the party had 
capacity to make it; and that the ground of relief was that the vendor by 
inducing the vendee to spend his money on the land had obtained an un- 
conscionable advantage which a court of equity would not permit him 
to use. .As a married woman now has power to contract the principle 
applies to her as it applies to others. Gann v. Spencer, 167 N. C., 429. 

The prieiple is exemplified in Burns v. AleGregor, 90 N. C., 222, uA 
married woman, her husband joining her in the execution of the deed, 
conveyed her land and received a deed for a tract of greater value, agree- 
ing to execute a note and mortgage to the plaintiff on the latter tract to 
secure payment of the difference in the price. She signed the note and 
mortgage but refused to acknowledge the execution of the mortgage as 
her voluntary act. The court, disapproving her conduct, remarked: 
“The wife may, under an engagement not legally binding upon her, 
refuse to pay her debt, but if she does so, she cannot keep the property 
for which the debt was contracted. It would contravene the plainest 
principles of justice to allow a married woman to get possession of 
property under an engagement not binding upon her, and let her repu- 
diate her contract and keep the property. She must observe and keep 
her engagement, or else return the property; uf she will not, the creditor 
may pursue and recover it by proper action in her hands.” 

A court of equity will not undertake to compel a marvied woman to 
execute and acknowledge a deed freely and voluntarily but it can de- 
clare the price paid her to be an equitable len on the land in faver of 
the other party. Vorth v. Bunn, 122 N. C., 766. 

The plaintiff received, accepted, and used the amount advanced as 
a loan and certified that uo defenses were available to her against the 
payment of the note and that the deed of trust is valid and free from 
any and all infirmatives. To grant her the relief she seeks in this action 
would be inequitable and unjust. Judgment 

Affirmed. 


J. W. LIVLPLE y: FRANKLIN VT. MILES. 
(Filed 10 May, 19383. 


Constitutional Law G b: Execution IK a—Execution against person of 
nonresident will not lie where resident would not be subject thereto, 
Under the provisions of Article IV, sec. 2, Amendment NIV, see. 1, of 

the Constitution of the United States, a state may not grant to its citizens 
privileges or immunities not afforded to those of other states, and a non- 
resident may not be held liable to arrest and bail in a civil action not 
arising cut of contract in cases where a resident of the State would not 
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be subject thereto, and to the extent of the discrimination C, 8., 768 is 
void, and execution against the person of a nonresident defendant may 
not issue in an action for damages resulting from an automobile collision 
in this State where the jury does not find that the injury was wilful or 
wanton, since a resident defendant would not be subject thereto, 


AppEAL by plaintiff from Cowper, Special Judge, at February Term, 
19338, of RicHmMonp. No error. 

The plaintiff brought suit to recover damages for personal injury 
caused by the negligence of the defendant resulting in the collision of 
automobiles on a highway near Rockingham. The jury returned the 
following verdict: 

1. Was the plaintiff injured by the negligence of the defendant as 
alleged in the complaint? Answer: Yes. 

2. If so, were the acts of the defendant complained of, committed in a 
wilful and wanton manner as alleged in the complaint? Answer: No. 

3. What amount of damages, if any, is plaintiff entitled to recover 
of the defendant. Answer: $1,250. 

4, Is the defendant a nonresident of the State of North Carolina ? 
Answer: Yes. (By consent.) 

The plaintiff tendered a judgment authorizing an execution against 
the person of the defendant in the event of the return of an execution 
against the property of the defendant unsatisfied in whole or in part 
and his failure to pay the amount of the judgment. The court refused 
to sign this judgment, and adjudged that the plaintiff recover of the 
defendant the sum of $1,250 with interest and that the defendant, who 
had been held to bond under proceedings in arrest and bail, be discharged 
and that his boud be eanceled and his suretics released from hability. 

The plaintiff excepted and appealed. 


W. R. Jones for plaintiff. 
T. D, Bryson, BE. C. Bryson and Fréd W. Bynum for defendant, 


Apams, J. On a cause of action not arising out of contract the de- 
fendant may be arrested in a suit for the recovery of damages for injury 
to the person which has been inflicted intentionally or maliciously—that 
is, when the act is characterized by fraud, wilfulness, wantonness, or 
criminality, but not when it is merely negligent or accidental. Oakley v. 
Tasater, 172 N. C., 96; Weathers v. Baldwin, 1838 N. C., 276; Coble v. 
Medley, 186 N. C., 479; Short v. Kaltman, 192 N. C., 154; Braxton v. 
Matthews, 199 N. C., 484. 

The verdict establishes the fact that the defendant’s conduct was not 
wilful and wanton; but it 1s provided by statute that the defendant 
may be arrested in a suit for damages founded on a cause of action 
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not arising out of contract “where he is not a residert of the State.” 
C.S., 768. The validity of this provision, which is the basis of the 
plaintiff’s action, 1s assailed and denounced by the defendant. It will 
be observed, therefore, that the controversy is reduced to the single 
question whether a defendant who in this State has negligently injured 
the person of another can be subjected to proceedings in arrest and bail 
on the sole ground that at the time of the injury he was a nonresident 
of North Carolina; and this question involves the constitutionality 
of the contested clause of the statute. 

The Constitution of the United States provides that the citizens of 
each State shall be entitled to all privileges and immunities of citizens 
in the several states, and that no State shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the United 
States. Article IV, see. 2; Amendment XLV, see. 1. 

The first of these provisions was designed to protect persons who were 
citizens of one of the States; it did not apply to citizens of the United 
States resident in an organized or unorganized territory of the United 
States. state of Johnson, 96 A. 8. R., 161. The Fourteenth Amend- 
ment provided for the latter contingency. The clause quoted from 
Article IV, sec. 2, does not operate as a limitation of the authority of 
a State over its own citizens. Cole v. Cunningham, 133 U. S., 107, 33 
L. Ed., 588; Brown v. New Jersey, 175 U.S., 172, 44 L. Ed., 119. As 
to citizens of this State the limitation is prescribed by .Article I, sec. 7, 
of the Constitution of North Carolina prohibiting the grant of exclusive 
or separate emoluments or privileges but in consideration of pubhe 
services; but in the second section of Article TV there is no limitation 
upon the right of a State to confer such immunities and privileges upon 
its OWn citizens as it may deem fit. “The clause of the Constitution 
under consideration is protective merely, not destructive, nor yet even 
restrictive. Over and over again has the Inghest court of the United 
States so construed this provision. Thus in the Slaughterhouse cases, 
16 Wall., 36, it is said: ‘The constitutional provision there alluded to 
did not create those rights which it called privileges and immunities 
of citizens of the states. . . . Nor did it profess to control the 
power of the state governments over the rights of its own citizens. Its 
sole purpose was to declare to the several states that whatever rights, as 
you grant or establish them to your own citizens, or as you limit or 
qualify or impose restrictions on their exercise, the same, neither more 
nor less, shall be the measure of the rights of citizens of other states 
within your jurisdiction.’ ”’ In the interpretation of these and similar 
provisions it 1s generally held that when a State underzakes to impose 
a burden upon citizens of other states not imposed upon its own citizens 
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such effort is void and the discrimination is of no effect. Estate of 
Johnson, supra; Black v. McClung, 172 U. S., 289, 48 L. Ed., 432. 

In Conner v. £iliot, 18 Howard, 593, 15 L. Ed., 497, it was said to be 
safer and more in accordance with the duty of a judicial tribunal to 
leave the meaning of the words “privileges and immunities” to be de- 
termined in each case upon a view of the particular rights therein 
asserted and denied; but the term has been defined with sufficient 
accuracy to justify its application to the facts in this case. The courts 
have generally accepted and followed the definition given by Washing- 
ton, Circuit Justice, in Corfield v. Coryell, 4 Wash. C. C., 371, 6 Fed. 
Cases, 546. He observed in the course of his opinion that Article LV, 
section 2, relates to privileges and immunities which are fundamental in 
their nature; which belong of right to the citizens of all free govern- 
ments; and which have at all times been enjoyed by the citizens of the 
several states from the time of their becoming free, independent, and 
sovereign, Among these principles he enumerated protection by the 
government, the enjoyment of life and liberty, and the right of a citizen 
of one state to pass through or reside in any other state, remarking 
that the clause referred to was caleulated “the better to secure and 
perpetuate mutual friendship and intercourse among the people of the 
different states.” Similarly the purpose and scope of the clause were 
pointed out in Paul v. Virginia, 8 Wallace, 168, 19 L. Ed., 357: “It was 
undoubtedly the object of the clause in question to place the citizens 
of each state upon the same footing with citizens of other states, so far 
as the advantages resulting from citizenship in those states are con- 
cerned. It relieves them from the disabilities of alienage in other states; 
it inhibits discriminating legislation against them by other states; it 
gives them the right of free ingress into other states, and egress from 
them; it insures to them in other states the same freedom possessed 
by the citizens of those states in the acquisition and enjoyment of 
property and in the pursuit of happiness; and it secures to them in 
other states the equal protection of their laws.” 

It 1s obviously the purpose of this clause of the Constitution to confer 
upon eitizens of the several states the privileges and immunities which 
citizens of the same State should be entitled to under similar circum- 
stances, including the right of traveling in any other state subject, of 
course, to the laws applicable to its own citizens. Commonwealth v. 
Milton, 54 A. D., 522, 529. An Ohio statute made the nonresidence of a 
debtor a ground of arrest in a civil action; but in its interpretation the 
Court confined the operation of the statute to persons other than citizens 
of the United States, holding that the arrest of a citizen of another 
state for nonresidence only would be a violation of the Federal Constitu- 
tion. Jorrow v. Finch, 1 Ohio Dec. (Reprint), 7 Wes. Law Journal, 
144. 
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A nonresident of the State may be arrested here in « civil action in 
like manner with a resident for sufficient cause (OC. S., 768 et seg.) ; but 
he may not be arrested and held to bail in a civil action instituted in 
this State for no cause other than that of his nonresidence. For mere 
negligent injury to the person a resident of North Carolina is not sub- 
ject to the provisional remedy of arrest and bail; to subject a non- 
resident to liability on the sole ground of his nonresidence would trans- 
cress his right of free ingress and egress and would abrogate his constitu- 
tional guaranty of immunity. 

No error. 


LEW FLAKE v. THE HIGH POINT PERPETUAL BUILDING AND 
LOAN ASSOCIATION ET AL. 


(Filed 10 May, 1983.) 
Mortgages H p— 
Where a mortgagee has received the surplus after foreclosure and has 
rented the land from the purehaser, any rights he mav have on aceount 
of alleged wrongful foreclosure are waived by ratification. 


ArrraL by plaintiff from Stach, J., at January Term, 1933, of 
GUILFORD, 

Civil action to recover damages for alleged wrongful foreclosure of 
deed of trust on plaintiff’s land. 

From a judgment of nonsuit entered at the close of the evidence, the 
plaintiff appeals, assigning errors. 


Garland B. Daniel, S. G. Daniel and George A. Younce for plaintiff. 

Dalton & Pickens for defendants, High Point Perpetuc! Building and 
Loan Association and V. A. J. Idol, trustee. 

Walter BE. Crissman for defendant, G. Edwin Hedrich. 


Per Curtam. The plaintiff has received benefit of the surplus proceeds 
derived from the sale of the property, and voluntarily rented the 
premises from the purchaser, hence, it would seem that any rights he 
may have had on account of the alleged wrongful foreclosure have been 
waived by his ratification. 

Affirmed. 
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CUTTER REALTY COMPANY vy, DUNN MONEYHUN COMPANY. 
(Filed 17 May, 1933.) 


1. Sales I b—Unregistered conditional sales contract is vaJid as between 
the parties. 

An unregistered conditional sales contract is valid as between the 
parties, C. S., 8311, 8812, and where an automobile dealer sells cars under 
conditional sales contracts and assigns the contracts to a discount corpora- 
tion for value, and the, discount corporation repossesses the cars from the 
purchasers upon default in the payment of the purchase price, the discount 
corporation is the owner of the cars as against the purchasers and the 
dealer although the conditional sales contracts were not registered. 


2. Bailment A a: Receivers C b—Held: contract was one of bailment, and 
bailor was entitled to possession as against bailee’s receiver, 

A discount corporation obtained possession of and title to certain auto- 
mobiles by repossessing them under conditional sales contracts which 
had been assigned for yalue to the discount corporation by the dealer. 
The discount corporation delivered the cars to the dealer under a contract 
providing that the dealer should repurchase such cars from the discount 
corporation for the amount due under the conditional sales contracts, and 
that until demand by the discount corporation and actual payment of the 
amount due by the dealer the title to the repossessed cars should remain 
in the discount corporation and that the dealer’s possession should remain 
that of bailee for storage with duty to redeliver to the discount corpora- 
tion upon demand. Held, the contract under which the cars were delivered 
to the dealer by the discount corporation was not a conditional sales 
contract, but created the relation of bailor and bailee, and the contract 
was not required to be registered, C. 8., 8812, and the discount corpora- 
tion remained the owner thereof and was entitled to possession upon 
demand as against the receiver of the dealer appointed upon the latter's 
insolvency. 


APPEAL by the receiver of the defendant corporation from Cowper, 
Special Judge, at October Special Term, 1932, of Meckrensure. 
Affirmed. 

Prior to the commencement of this action, the defendant corporation 
was engaged in business at Charlotte, NX. C., as a dealer in automobiles, 
The defendant sold automobiles to its customers for cash, and also on 
the deferred payment plan. When the defendant sold an automobile 
on the deferred payment plan, by agreement with the purchaser, it 
retained title to the automobile until all the deferred payments had 
been paid in accordance with the terms of the sale. These agreements 
were in writing, and were in the form of conditional sales contracts. 
They were not recorded. 

In order to realize cash for the conduct of its business from the 
conditional sales contracts made by it with its customers, the defendant 
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entered into a contract with the General Contract Purchase Corpora- 
tion, by which the said corporation agreed to purchase from the de- 
fendant, from time to time, such of the conditional sales contracts which 
the defendants had made with its customers, as should be offered to said 
corporation by the defendant, and should be in aecord with its require- 
ments. It was agreed that the defendant should transfer and assign 
to said corporation, without recourse, such conditional sales contracts 
with its customers as the corporation should purchase from the defend- 
ant; that if thereafter the purchaser should make default in his pay- 
ments as provided in his contract, and the corporation as assignee and 
ewner of the conditional sales contract should repossess or recover from 
the purchaser the automobile deseribed in his contract, and deliver the 
same to the defendant, the defendant would pay the corporation, upon 
its demand, in cash, the amount due on the contract; that when the 
corporation had repossessed or recovered an automobile, and had de- 
livered the saine to the defendant, the defendant would store the auto- 
mobile in its garage, and hold the same as bailee of the corporation, 
until, upon its demand, the defendant had paid to the corporation in 
eash the amount due by the purchaser under his contract; and that 
until such demand and payment, both the title to the automobile, and 
the right to its possession, upon demand, should remain in the General 
Contract Purchase Corporation. This contract was in writing. It was 
not recorded. 

Prior to the commencement of this action, the Genera. Contract Pur- 
chase Corporation had repossessed or recovered from purchasers whose 
conditional sales contracts had been transferred and assigned to it by 
the defendant, without recourse, ten automobiles. These automobiles 
had been delivered to the defendant by the said corporation, under the 
terms of its contract, and were in the possession of the defendant at the 
date of the commencement of this action. The defendant had not paid 
to said corporation any part of the amounts due to it under the condi- 
tional sales contracts, although demand had been made oa the defendant 
by the said corporation for the payments due under the conditional 
sales contracts for four of said automobiles, 

After the receiver of the defendant corporation had been appointed 
by the court in this action, the General Contract Purchase Corporation 
demanded of said receiver that he dehver to it the ten automobiles, which 
were then in his possession. This demand was refused oy the receiver, 
who contended that he was entitled to hold said automobiles as the prop- 
erty of the defendant. It was then agreed by and between the said corpo- 
‘ation and the receiver, that the receiver should sell the ten automobiles 
in his possession, and hold the proceeds of the sale, without prejudice 
to the claim of the corporation, and subject to the orders of the court. 


Cw 


N.C.) SPRING TERM, 1933. 65 
REALTY Co, v. DUNN MONEYHUN Co, 


Pursuant to this agreement, the automobiles were sold by the receiver, 
who now has in hand, as the proceeds of the sale, the sum of $1,060. 

Thereafter, the General Contract Purchase Corporation filed a petition 
in this action, praying the court to make an order directing the receiver 
to pay to it the said sum of $1,060. The receiver filed an answer to the 
petition. The proceeding was then heard by the court on a statement 
of facts agreed. 

On these facts the court was of opinion that the contract between the 
defendant and the General Contract Purchase Corporation was not a 
conditional sales contract, and that under the provisions of this contract 
the said corporation was the owner and entitled to the possession of the 
ten automobiles which were in the possession of the defendant at the 
date of the commencement of this action. 

It was thereupon ordered by the court that the receiver pay to the 
petitioner, General Contract Corporation, the said sum of $1,060, and 
that the costs of the proceeding be paid by the receiver. From this 
order the receiver appealed to the Supreme Court. 


Fred B. Helms and Frank EB, Exum for petitioner, 
H.C. Jones and Brock Barkley for receiver, 


Connor, J. When the General Contract Purchase Corporation, from 
time to time, delivered to the defendant the ten automobiles described in 
its petition, the said corporation was the owner of each of said auto- 
mobiles. Its title and right to the possession of said automobiles was 
not and could not have been challenged by the defendant, notwithstand- 
ing the provisions of its contract with the said corporation, under which 
the delivery was made. The said corporation had repossessed or re- 
covered each of said automobiles from the purchaser, under and by 
virtue of the conditional sales contract which had been transferred and 
assigned to it by the defendant, without recourse. The failure of the 
defendant or of said corporation, to have the conditional sales contract 
recorded, did not render the said contract void as between the purchaser 
and the defendant, or as between the purchaser and the General Con- 
tract Purchase Corporation, the assignee of the defendant. It has been 
uniformly held that a mortgage or conditional sales contract although 
not recorded, is valid as between the parties. It is void only as against 
ereditors or purchasers for value. C. 8., 3311, 3312.. Millington v. 
Supply Co., 196 N. C., 784, 147 S. E., 307. 

The automobiles were delivered to the defendant under the provisions 
of its contract with the General Contract Purchase Corporation. It is 
provided in said contract that “the dealer will repurchase each re- 
possessed or recovered car, after the car has been tendered or delivered 
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to the dealer at the dealer’s place of business . . . and will pay 
G. C. P. at its office, upon demand in cash the amount of the unpaid 
balance due G. C. P. on the note or other obligation. Until demand 
followed by actual payment by the dealer and delivery of official bill of 
sale by G. C. P. title to the repossessed car remains in G. C. P. and 
dealer’s possession remains merely that of a bailee with duty to safely 
store for G. C. P. and redeliver to G. C. P. on demand.” 

By reason of this provision, the contract between the defendant and 
the General Contract Purchase Corporation, under which the auto- 
mobiles described in the petition were delivered to the defendant, is not 
a conditional sales contract. It is not subject to the provisions of C.S., 
3312, which requires the registration of all conditional sales of personal 
property in which the title is retained by the bargainor. At the date 
of the commencement of this action, the defendant had acquired no 
right, title or interest, legal or equitable, in the automobiles, except that 
of a bailee for storage. For that reason, the instant case is distinguish- 
able from Trust Co. v. Motor Co., 193 N. C., 663, 187 S. E., 874, and 
cases cited in the opinion in that case. The General Contract Purchase 
Corporation was the owner and entitled to the possession of the automo- 
biles described in its petition, at the date of its demand that the receiver 
of the defendant redeliver said automobile to it. 

There was no error in the order of the court directing the receiver 
to pay to the petitioner, General Contract Purchase Corporation, the 
proceeds of the sale of the automobiles which were in the possession of 
the defendant at the date of the commencement of this action. The 
order is 

Affirmed. 


EDWARD POWELL, ADMINISTRATOR, vV. WM. R. MOORE. 
(Filed 17 May, 1988.) 


Appeal and Error F g—Clerk must pass upon application for appeal in 
forma pauperis within ten days from expiration of the term. 

The affidavit required for appeals in forma pauperis in civil cases must 
be filed during the term or within five days thereafter, and the application 
must be passed upon by the clerk within ten days frora the expiration 
of the term, C. 8., 649, and an order allowing an appeal 7) forma pauperis 
entered by the clerk after the expiration of the statutory time is beyond 
the clerk's authority and the Supreme Court is withou: jurisdiction to 
entertain the appeal and it will be dismissed, the provisions of the 
statute being mandatory and not directory. The statutory requirements 
for appeals i forma pauperis in civil and criminal cases discussed by 
Stacy, C. J. 


vt 
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APPEAL by plaintiff from Stack, J., at November Term, 1932, of 
RockINGHAM. 

Civil action for wrongful death in which the issue of negligence was 
answered in favor of the defendant. Judgment signed 3 December, 1932, 
the last day of the term. Notice of appeal given in open court. Time 
allowed for preparing statement of case on appeal. Appeal bond fixed 
at $100. 

Fifty-nine days thereafter, 1 February, 1933, the clerk of the Su- 
perior Court, upon affidavit of insolvency and certificate of counsel, 
entered an order allowing the plaintiff to appeal in forma pauperis. 

Motion by appellee to dismiss appeal. 


Wm. R. Dalton for plaintiff. 
(lidewell & Gwyn for defendant, 


Stacy, C. J. The Court is without jurisdiction to entertain the ap- 
peal, and the same will be dismissed on authority of elntire v. Me- 
Intire, 203 N. C., 681, Hanna v. Timberlake, ibid., 556, and S. v. 
Stafford, ibid., 601. 

It is provided by C. 8., 649, inter alia, the provisions of which are 
mandatory and not directory, that an appeal in forma pauperis “when 
passed upon and granted by the clerk shall be within ten days from the 
expiration by law of said term of court.” The clerk, therefore, was 
without authority to enter the order, allowing the plaintiff to appeal 
in forma pauperis, fifty-nine days after the adjournment of the term. 

It is pot the policy of our law to deny to any litigant his right of 
appeal, but inasniuch as only questions of law are to be determined in 
the Supreme Court, when the party cast im a eciyil action is unable to 
make the deposit or give the security required by law for his appeal, he 
is reasonably required (1) to make affidavit, within five days, that he 
is unable by reason of his poverty to give the security required by law, 
and (2) that he is advised by counsel learned in the law there is error 
in matter of law in the decision of the Superior Court—which afhdavit 
(3) must be accompanied by a written statement from a practicing 
attorney of said Superior Court that he has examined the affiant’s case, 
and is of opinion that the decision of the Superior Court in said action is 
contrary to law, and (4) the appeal, when passed upon and granted 
by the clerk, shall be within ten days from the expiration by law of said 
term of court. 

The statutory requirements for prosecuting an appeal without making 
deposit or giving security for costs in a criminal prosecution, C. S., 4651 
and 4652, are different from those in a civil action, C. 8., 649, as was 
pointed out in S. rv. Stafford, supra, and 8. v. Marion, 200 N. C., 715, 
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158 S. E., 406. The requirements of both statutes, however, are juris- 
dictional, and unless complied with in all respects, the appeal is not 
properly in this Court. S. v. Smith, 152 N. C., 842, 67 5S. E., 965; 
S. v. Parish, 151 N. C., 659, 65 S. E., 762. 

In a civil action the affidavit required by C. S., 649 must be made 
during the term or within five days thereafter, and the appeal, if 
granted by the clerk, is to be passed upon within ten days from the 
expiration of the term, the difference in time betweer the filing of the 
affidavit and the order of the clerk being allowed for investigation or 
opportunity of objection by the opposing side; while in a criminal 
prosecution, the affidavit required by C. 8., £651 is to be filed at any 
time during the term or within ten days from the adjournment thereof. 
C.S., 4652. It is also required in criminal cases, but not in civil actions, 
that the affidavit contain the averment “the appheation 1s in good faith.” 
S-o,yalortii, 12 NC 3 0G 90-8,-E,, 502, 

We have had occasion recently to point out the necessity of observing 
and adhering to the provisions of the statutes, when appealing in forma 
pauperis, as will appear from the following cases: Welatire rv. Welatire, 
supra (dismissed for failure to procure valid order allowing appeal in 
forma pauperis); S&S. v. Stafford, supra (dismissed for failure to file 
supporting affidavit and certificate of counsel as required by C. &., 
4651); Hanna v. Timberlake, supra (dismissed for failure to aver in 
affidavit that afhant “is advised by counsel learned in the law that there 
is error of law in the decision of the Superior Court in said action’’) ; 
Hoover v. Indemnity Co., 208 N. C., 557 (dismissed for failure to file 
proper and adequate supporting affidavit); Riggan «. Harrison, 203 
N. C., 191, 165 8. E., 355 (disniussed because of defective affidavit 
and for failure to send up necessary parts of record proper); S. v. 
Golden, 203 N. C., 440 (dismissed for failure to send up necessary 
parts of record proper); Armstrong v. Service Stores, 2038 N. C., 231, 
165 S. E., 680 (dismissed for failure to send up necessary parts of 
record proper); (arks v. Seagraves, 203 N. C., 647 (disinissed for 
failure to send up necessary parts of record proper); S. v. Rector, 208 
N.C., 9 (dismissed for failure to comply with rules governing appeals). 
All of these cases appear in the 203rd Report. In addition, a number 
of others have been dismissed simply upon motion without written 
opinion, following the suggestion made in Pructt v. Wood, 199 N. C., 
788, 156 S. E., 126. The matter being jurisdictional, the appeal is not 
properly before us. 

Appeal dismissed. 


~~] 
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STATE OF NORTH CAROLINA ON THE RELATION OF LYDA MOSES, By HER 
NEXT FRIEND, MARY GIBSON, v. BERTIE MAE MOSES, GUARDIAN, AND 
F,. T. MOSES, BonpDsMAN, 
(Filed 17 May, 19383.) 
Guardian and Ward B a: Clerks of Court C b—-Ward may not maintain 
action in Superior Court to remove guardian appointed by clerk. 

A ward may not bring an action in the Superior Court by her next 
friend to remove her guardian appointed by the clerk, appoint another, 
compel an accounting, and to recover damages against the guardian and 
the bondsman for breach of the official bond, the Superior Court in such 
instance being without jurisdiction, the ward’s remedy being to ask for 
an accounting before the clerk, and then for cause to ask the clerk to 
remove the guardian appointed by him and to appoint another, which 
euardian could maintain an action against the former guardian and the 
bondsman. 


AppraL by plaintiff from Finley, J., at March Term, 1933, of Burke. 
Affirmed. 

This action was instituted to compel the defendants to account for all 
moneys received by the guardian of Lyda Moses and applied by her in 
the management of the ward’s estate, and to pay into court the full 
amount received by the guardian less the sun of $15.00; also to remove 
the guardian and to appoint another to take charge of the trust funds. 
The defendants filed an answer denying material allegations and plead- 
ing want of jurisdiction. The trial court dismissed the action and the 
plaintiff excepted aud appealed. 


D. L. Russell and D. L. Russell, Jr., for plaintiff. 
S.J. Ervin and 8. J. Ervin, Jr., for defendants. 


Apams, J. The action was prosecuted in the Superior Court in the 
name of the State on the relation of the ward, who sues by her next 
friend, against the guardian and the surety on her official bond, the 
object being to remove the guardian, to require her to account for the 
trust funds, to compel her or her surety to pay into court the amount 
reecived by her in her fiduciary capacity, and to appoint another 
guardian to administer the estate. The appeal presents the question 
whether the plaintiff, a minor, can maintain an action in the Superior 
Court in term to remove her guardian, to appoint another, to compel an 
accounting, and to recover damages against the guardian and her surety 
for breach of her official bond. The court dismissed the action and we 
afirm the judgment. 

In addition to the various kinds of guardians formerly recognized in 
courts of law there is another known as chancery guardians, or guardians 
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appointed by courts of equity. Not infrequently these courts exercise a 
general jurisdiction over the person and estate of infants, the assertion 
of jurisdiction usually depending upon the necessity of administering 
equitable principles. In such cases courts of chanzery exert broad 
power in the appotutment and removal of guardians, .n superintending 
the management and disposition of estates, and in the protection of in- 
fants who cannot protect themselves; but as a general rule the matter 
of appointing and removing guardians and compelling them to account 
is remitted by statute to a particular tribunal as, for example, in this 
State to the clerk of the Superior Court. Madden on Domestic Relations, 
461; 1 Schouler, Domestic Relations (6 ed.), see. 816; °C. S., 2150, 2158, 
2159, 2183 e¢ seq. In this event a ward may not maintain an action at 
law against his guardian during the existence of the guardianship or 
against the sureties on the guardian’s bond until there has been an ac- 
counting, 12 R.C. L., 1148. The reason is stated by Tiffany as follows: 
“Where a guardian misappropriates his ward’s funds, an action at law 
will not he at the suit of the ward in indebitatus assumpsit. Nor can a 
hill in equity be brought, although a guardian has assets of the ward 
in his hands, to charge him for noupayment of the ward’s debts, since 
there is an adequate remedy at law on the guardian’s bond. The rcela- 
tion being that of trustee and cestut que trust and not that of debtor and 
creditor, the guardian is subject to all the habtlities and is entitled to all 
the benefits incidental to his position, one of which is the right to an 
opportunity to render his account, aud to have the same adjusted by the 
court.” Persons and Domestic Relations (2 ed.), 371, sec. 188. 

Tn this case the guardian was appointed, not by a court of chancery, 
but by a clerk of the Superior Court pursuant to statute, and was en- 
titled to an “opportunity to render her account” before being subjected 
to a suit in equity or to an action at law on her official bond. The plain- 
tiff’s remedy was, first, to require an accounting by the guardian before 
the clerk, cldams v. Quinn, 74 N. C., 359; Aloore v. .lskhew, 85 N. C., 
199; MeLean v. Breece, 113 N. C., 391. Upon default, or for other 
sufficient cause, the moving party could ask for her removal by the court 
which made the appointment (Cooke v. Beale, 88 N. C., 86) 3 and in the 
event of her removal and the appointment of another the latter could 
maintain an action against the former guardian and the sureties on her 
bond. Wilson v. Houston, 76 N. C., 875. We have recently held that 
in the absence of other matters of which the court has jurisdiction the 
Superior Court in term has no jurisdiction to appoint an administrator 
and for this purpose must remand the eause to the clerk. In re Estate 
of Styers, 202 N. C., 715. The principle apphes to the appointment 
ot guardiaus. Judgment 


Affirmed, 
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BRADY Vv. PRESNELL. 


rr. A. BRADY y. L. M. PRESNELE anp ROSANNA EVIE PRESNELL, His 
WIFE, C. C. CHEER ano C, A. HAYWORTH. 


(Filed 17 May, 1983.) 


Mortgages C b—~Held: whether mortgage in this case covered sum used 
to transport. deceased's body here for burial was question for jury. 
The grantee in a deed executed a contract-mortgage back to his grantor 
which provided that the grantee should support the grantor’s mother, the 
erantee’s mother-in-law, during her lifetime, pay all doctors’ bills and 
provide her body a decent burial at her death, and the contract was made 
a charge upon the land and the instrument was duly registered. The 
mother died in Florida and the grantee borrowed a certain sum for the 
purpose of transporting her body back to North Carolina for burial in the 
family cemetery. After the burial the grantee obtained from the grantor 
the exnet sum borrowed for the transportation, and repaid the lender, 
both parties construing the contract to include such transportation, 
Hicld, the sum was advanced in good faith by the grantor under the 
contract-mortgage, and the question of the reasonableness of the expendi- 
ture and whether the obligation to provide a decent burial reasonably 
included such transportation should have been submitted to the jury 
under instructions from the court. 


AppeaL by defendant C. C, Cheek, from Schenck, J., at Special 
January Term, 1933, of Ranpotpu. New trial. 

This is an action brought by plaintiff against the defendants Pres- 
nells to recover $1,000, with interest from 6 pril, 1927, secured by a 
mortgage to plaintiff of even date, on 68.8 acres of land in Randolph 
County, N. C., registered in the office of the register of deeds of Ran- 
dolph County, on 12 April, 1927, subject to a eredit of $89.00, 2 De- 
eember, 1927. 

Without setting out the complaint in detail, the facts are indicated 
in plaintiff’s prayer for relief, as follows: “Wherefore, plaintiff asks 
judgment against L. M. Presnell and Rosanna Evie Presnell for the 
aforesaid debt, and that the aforesaid mortgage deed be foreclosed and 
the lands therein described sold and the proceeds thereof applied in 
discharge of the indebtedness due him by the defendants, L. M. Presnell 
and Rosanna Evie Presnell, his wife, after first paying off and dis- 
charging the sum due the defendant C. C. Cheek as aforesaid ($60.00 
and interest from 21 September, 1921), together with any and all taxes 
that may be outstanding against said property; for such other and 
further relief as he may be entitled to; and for cost.” 

The defendants in their answer, without setting same out in detail, 
say: “Although these defendants do not admit that the plaintiff is en- 
titled to foreclose the mortgage mentioned and described in the complamit 
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filed in this cause for the purpose expressed in said complaint still, in the 
event an order of foreclosure is made by the court, defendants pray that 
the above mentioned $60.00 and interest thereon since 21 September, 
1921, and the above mentioned $278.77 and interest thereon from 21 
January, 1926, be adjudged and declared to be a first and prior hen 
on said lands and the money derived from the sale thereof; and that 
said claims both be paid and satisfied before the said plaintiff or any 
other person shall receive any sums whatsoever from the sale of said 
lands, except for taxes, and defendants pray that they be given such 
other and turther rehef as they may be entitled to.” 

The prior contract-mortgage, on the same land, that C. C. Cheek 
claims under, is dated 21 September, 1921, and made by defendants 
Presnells to him, and duly recorded in- the register of deeds office of 
Randolph County, N. C., on 22 January, 1925. The pertinent parts 
of this contract-imortgage are as follows: 

“Witnesseth, that whereas, on or about 10 January, 1921, one, Cary R. 
Cheek, executed and delivered to C. C, Check a certam deed of convey- 
ance, Whereby she conveyed a tract of land hereinafter described for a 
term of her natural hfe, which said deed is recorded in the office of the 
register of deeds for Randolph County in Book 198, at page 115, for a 
consideration that the said C. C. Cheek was to support, maintain, care 
for, pay doctor bills, expenses for the remainder of the hte of Cary R. 
Cheek, and give her body a decent burial at death. 

And whereas, it is the purpose of C. C. Cheek and Annie Cheek, his 
wife, to sell said tract of land to L. M. Presnell and josanna Presnell 
for the consideration of one dollar, and the further consideration that 
the said L. M. Presnell and Rosanna Presnell shall support, maintain, 
care for, pay doctor bills and pay all expenses during the remainder of 
the natural hfe of Cary R. Cheek, and pay her burial expenses at death, 

And whereas, it is the desire of the said L. M. Presnell and Rosanna 
Presnell, his wife, to secure the said support, maintenance, doctor bills 
and burial expenses to the said C. C. Cheek and save him harmless from 
said expense in consideration that they receive a decd from the said 
C. C. Cheek to the tract of land hereinafter to be deseribed. 

And whereas, the said C. C. Check las executed a deed to the said 
LL. M. Presnell and Rosanna E. Presnell for the tract of land hereinafter 
deseribed in consideration of the sum of sixty dollars, paid and expended 
by the said C. C. Cheek for the benefit and support of the said Cary 
Check, It is the purpose of the said LL. M. Presnell and Rosanna E. 
Presnell, his wife, to secure the said C. ©. Cheek for the said sum of 
sixty dollars by reason of said expenditures, 2... 

But this deed is made on this special trust, and that i? the said parties 
of the first part shall well and truly pay to the parties of the second 
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part, or his legal representatives, the said sum of sixty dollars as afore- 
said, and shall furnish support, maintain, pay doctor bills and all ex- 
penses and care for the said Cary R. Cheek for the remainder of her 
natural life and give her body a decent burial at their own expenses 
then this deed shall be null and void. 

But if default shall be made in caring for, supporting, maintaining, 
paying doctor bills and other expenses for the said Cary Cheek, or in her 
hurial at death, then it shall be lawful for and the duty of the said 
C. C. Cheek, party of the second part, to sell said land hereinbefore 
described for cash at the courthouse door in Asheboro, N. C., after 
first advertising said sale by posting notice thereof at the courthouse 
door and three other publie places in said county for thirty days imme- 
diately preceding such sale and also publishing said notice for four 
weeks immediately preceding such sale in a weekly newspaper published 
in said county and conyeylug the same to the purchaser in fee simple, 
and out of the money arising from said sale to pay said sum of sixty 
dollars and such other sums the party of the second part has paid by 
reason of his contract and deed with the said Cary R. Cheek,” ete. 

The only material issue submitted to the jury necessary to be con- 
sidered on this appeal is as follows: “(2) What amount is due and 
owing to the defendant C. C. Cheek by the defendants L. M. Presnell 
and wife, Evie Presnell, by virtue of the mortgage, as alleged in the 
answer? Answer: $70.00 with interest on $60.00 from 21 September, 
1921.” 

The court below charged the jury as follows: “Therefore, gentlemen 
of the jury, the court charges you, as a matter of law, that you will 
answer this second issue $60.00 plus $10.00, $70.00. That you will an- 
swer the second issue $70.00 with interest on $60.00 from 23 (21) Sep- 
tember, 1921—870.00 with interest on $60.00 from 23 (21) September, 
1921.” 

The jury answered the issue as instructed by the court below. Judg- 
ment was duly rendered on the verdict, and an order of foreclosure, ete. 
The defendant C. C. Cheek excepted and assigned error to the charge of 
the court below, and to the judgment as signed, and appealed to the 
Supreme Court. The necessary facts will be considered in the opinion. 


H. M, Robbins for plainttff. 
I, C. Moser for defendant C. C. Cheek, 


Crarkson, J. Plaintiff rightly contends that the question involved is 
the interpretation to be placed upon the provisions of the written instru- 
nent, a combined contract and mortgage, set forth im the record. 
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The evidence undisputed is to the effect that Cary . Cheek had two 
children involved in the controversy (1) C. C. Cheek and (2) Rosanna 
Evie Cheek, who married L. M. Presnell. Cary R. Cheek made her home 
with L. M. Presnell and his wife Rosanna Evie Presnell from the time 
they gave the mortgage to C. C. Cheek, on 21 September, 1921, until 
her death on 21 January, 1926, at Okeechobee, Fla. The testimony of 
L. M. Presnell, in part, is as follows: “I have lived, since 1926, a year 
and a half in Asheboro. I lived on this farm until I got burned out. 

She (Cary R. Cheek) was actually living with me at the time 
thls paper was made to Mr. Cheek and she made her home with me 
from then until the time of her death. I paid her doctor bills and her 
other expenses during that tlne, and I supported and maintained her 
and cared for her during that time. I paid all of her expenses during 
the balance of her hfe. She died in my home at Okeechobee, Florida, 
on 21 January, 1926. . . . I told Cole (his brother-in-law) I 
wauted the money to pay for the old lady’s funeral expenses and he 
let me have it for that purpose. After that I secured a check from 
C. C. Cheek for $230.00. It is dated, I notice, 25 January. I received 
it about this time. It was a day or so after I brought her in from 
Florida.” 

C. C. Cheek testified, in part: “The other expense that I paid was a 
charge for a hearse which was $10.00. . . . My mother died in 
Florida. Okeechobee was her home at the time she died. She was living 
down there. I do not happen to know how far it was from where she 
was buried. I cannot say that 1t was up towards 1,000 miles. I have 
never had oecasion to estimate the distance. The $25.00 truck charge 
is for transportation from Aberdeen to Bennett. . . . This place 
was responsible for what he did. If he did not doit [ was to take it up. 

That check was paid by me. It is the amount of $230.00. The 
cheek was introduced in evidence, which reads as fcllows: ‘Bennett, 
N.C, 25 Jauuary, 1926—Pay to the order of L. M. Presnell, $230.00— 
two hundred thirty dollars—To Peoples Bank and Trust Company, 
Bennett, N. C.—C. C. Cheek.’ (The following was endorsed on the back 
of the check: ‘Pay to E. B. Cole, L. M. Presnell’) Lacy (Lh. M.) Pres- 
nell told me he failed to get it as early as expected. In order to get 
away he had to make a schedule on train, aud that he borrowed it from 
Edgar (E. B.) Cole and promised to replace it. He told me as soon 
as the funeral was over he was anxious to get that money back to Edgar 
aud we went over to the office, httle office at the planing mill at Bennett. 
It was just after the funeral. My mother was brought to Bennett and 
left at my sister’s home. The $230.00 was never paid to me.” 

tdgar (E. B.) Cole was L. M. Presnell’s brother-in-law, and no 
relation to C. C. Cheek. J. A. Purvis testified, in part: “IT live at Ben- 
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nett, N.C. . . . I was cashier of the bank until it closed. | 
Mr. Cheek came to the bank and made arrangements for us to wire 
the money to L. M. Presnell in Florida. We did actually wire the 
money.” 

We think, under the evidence, that the $230.00 was advanced in good 
faith by C. C. Cheek, under the contract-mortgage and to aid in bringing 
his mother’s body back to the old home burial ground. L. M. Presnell, 
at the time, did not have the money for the purpose. The temporary 
obtaining it by L. M. Presnell, under the circumstances, with a corpse 
to be transported, from his brother-in-law, Edgar (E. B.) Cole, and 
informing his brother-in-law that he thought he could get it from C. C. 
Cheek, was not such an obligation to Cole that would defeat Cheek’s 
claim. This he did and returned the exact money (check) to E. B. Cole 
that he received from C. C. Cheek—$230.00. 

The only serious question for us to determine is whether the language 
in the mortgage “and give her body a decent burial at death” would 
include the expense of bringing her body to the old home burial ground. 
Presnell, who owed that obligation to C. C. Cheek never questioned that 
this was his legal duty, under his contract-mortgage to Cheek. He was 
unable to finance it and called on Cheek, who did. 

Plaintiff quotes Webster as follows: “Burial: The act of burying a 
deceased person; sepulture; interment; the act of depositing a dead body 
in the earth, in a tomb or vault, or in the water.” Black’s Law Diction- 
ary defines burial: “The act of interring the human dead.” 

It is contended by C. C. Cheek that wherever Cary R. Cheek died, 
that the contract-mortgage would humanly and naturally contemplate 
that she would be buried ip the old home burial ground, where others 
near and dear to her sleep, awaiting the resurrection. Presnell so con- 
strued the agreement. 

We find, on examination of the question: The determination as to 
how a corpse shall be dressed for burial and the quality of the coffin and 
the box in which it is to be placed, as well as the depth of the grave, are 
matters for those who have the burial in charge, so that what is a 
“decent,” “proper,” or “respectable” burial will vary with the financial 
or social standing of the deceased and his relatives, the customs of the 
community, and the rules of religious, social, and political organizations 
to which he may have belonged. Seaton v. Commonwealth, 149 8. W., 
871, 872, 149 Ky., 498, 42 L. R. A. (N.S.), 201. 

In 11 R.C. L., part sec. 250, at p. 225, we find: “If a person having an 
ample estate dies while traveling in a foreign country, there is a legal 
liability on the part of his estate for services in connection with em- 
balming and transporting his body from the place of death to the place 
of burial.” 
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In 24 C. J., part sec. 927(4), at p. 308, it is said: “Special circum- 
stances may justify an expenditure unusually great in one or more 
particulars, as where one dies far from his home or h:s proper burial 
place and transportation of the body becomes necessary and proper, or 
where kindred and friends are summoned from a distance to atteud 
the funeral or accompany the remains from a distant pcint.” Barbee v. 
Green, 92 N. C., 471. 

In the ancient day Abraham purchased Machpelah “for a possession of 
a burying place.” Gen. 23:20. Both he and his wife were buried there. 
Jacob, his grandson, died in Egypt and Joseph and his brethren took 
his body to Canaan “and buried him in the cave of the field of Mach- 
pelah.” Gen, 5:13. No legal authorities on the subject have been cited 
to us in the briefs of the parties. Family burial grounds are everywhere 
in the State and in more recent times families have plots in cemeteries 
in the cities and towns. Taking into consideration all the facts and cir- 
cumstances, What was the contemplation of the parties when the contract- 
mortgage was executed? The language used in the different places in the 
mortgage “and give her body a decent burial at death,” etc. The usage 
or custom of the locality or community in relation to such matters; the 
reasonableness of the amount are for the jury to determine, under 
proper instructions by the court below. 

There can be no question as to the $60.00 with interest from 21 Sep- 
tember, 1921. This is conceded. Nor the charge for the hearse $10.00, 
and the charge of $25.00 truck for transportation of the corpse from 
Aberdeen to Bennett is also allowable. For the reasons given, there must 
be a 

New trial. 


LEE M. BRYSON ET AL. y. GLOUCESTER LUMBER COMPANY ET AL. 
(Filed 17 May, 1933.) 


1. Master and Servant F i— 
The finding of the Industrial Commission that the deceased was an 
employee is binding if supported by any competent evidence, 
2. Master and Servant A b— 


One who represents another only as to the results of a piece of work, 
and not as to the means of accomplishing it, is an independent contractor 
and not a servant or employee. 


3. Master and Servant F a—Evidence held to establish that deceased 
was an independent contractor and not an employee. 


Evidence tending to show that the deceased was engaged in hauling 
logs to a pond for the defendant, and that deceased was at Hberty to 


NC] SPRING TERM, 1933. 665 


3RYSON v. LUMBER CoO. 


haul the logs in his own way, employed his own assistants and owned the 
truck and trailer used by him in the work, and was paid a certain sum 
per thousand feet for the logs hauled, and that he was killed when his 
truck overturned in the performance of the work, is held to show that 
deceased Was an independent contractor and not an employee, and the 
claim of his dependents for compensation should haye been denied. 


AppEAL by plaintiffs from Townsend, Special Judge, at December 
Term, 1952, of PRransy.vanta. 

Proceedings brought under Workmen’s Compensation Act by depend- 
ents of Lee M. Bryson, deecased, to determine lability of Gloucester 
Liamber Company, alleged cmployer, and American Mutual Liability 
Insurance Company, alleged carrier. 

The gravamen of the complaint is that Lee M. Bryson was an em- 
ployce of the Gloucester Lumber Company at the time of his injury and 
death. He was engaged in hauling logs from the woods and placing them 
in a pond, when the truck he was driving turned over and killed tun. 
The deceased owned the truck and trailer. He was paid $7.00 per thou- 
sand feet for hauling the logs. He employed his own assistants, and 
was at liberty to haul the logs in his own way, without direction from 
any of the officials of the Lumber Company. 

From an award by the Industrial Commission, the defendant appealed 
to the Superior Court, where Judgment was entered dismissing the pro- 
cecding on the ground that the deceased was an independent contractor 
and not an employee of the defendant lumber company at the time 
of his injury and death. 

Plaintiffs appeal, assigning errors. 


Lewis P. Hamlin for plaintiffs. 
Johnson, Smathers & Rollins for defendants, 


Stacy, C. J. The case turns on whether Lee M. Bryson was an inde- 
pendent contractor, or a servant or employee ot the Gloucester Lumber 
Company at the tine of his injury and death. The Industrial Commis- 
sion found that he was an employee and awarded compensation, which 
finding, if supported by any competent evidence, 1s binding on the courts. 
Winberry ve. Farley Stores, Lne., ante, 19; Webb v. Tomlinson, 202 
N. C., 860, 164 S. E., 341. 

The judge of the Superior Court, on the other hand, was of opinion 
that all the evidence tends to show the deceased was an independent 
contractor. With this view, we are constrained to agree. 

Generally speaking, an independent contractor 1s one who undertakes 
to produce a given result, but so that in the actual execution of the work 
he is uot under the orders or control of the person for whom he does it, 
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and may use lis own discretion in matters and things not specified. 
Young v. Lumber Co., 147 N. C., 26, 60 S. E., 654; Gay v. R. R., 148 
N. C., 336, 62 S. E., 486; Beal v. Fibre Co., 154 N. C., 147, 69 S. E., 
834; Denny v. Burlington, 155 N. C., 38, 70 8. E., 1085; Harmon v. 
Contracting Co., 159 N. C., 22, 74 5. E., 632. 

One who represents another only as to the results of a piece of work, 
aud not as to the means of accomphshing it, is an independent con- 
tractor and not a servant or employee. Powell v. Const. Co., 88 Temn., 
696, 

Tested by this standard, 1t would seem that the deceased was an 
independent contractor, and not an employee of the Gloucester Lumber 
Company, at the time of his injury and death. 

Affirmed. 


STATE v. BRYANT STONE. 


(Filed 17 May, 1988.) 
1. Homicide G a— 


Testimony tending to show that defendant shot and killed deceased, 
together with testimony of the dying declaration of the deceased identify- 
ing defendant as his assailant, and other evidence of identity, motive. ete. 
is held sufficient to have been submitted to the jury, anc. their verdict of 
suilty of first degree murder is upbeld. 

2. Criminal Law L d— 


Where defendant does not object to the udmission of certain evidence 
upon the trial he may not complain for the first time in the Supreme 
Court on appeal, and held further the evidence complained of was favor- 
able to defendant, 


ApPeaL by defendant from Cowper, Special Judge, at \ugust Tern, 
1932, of WILKEs, 

Criminal prosecution tried upon indictment charging the prisoner 
with the murder of one Wayne Norman. 

Verdict: Guilty of murder in the first degree (as shown by return to 
writ of certiorart). 

Judgment: Death by electrocution. 

Defendant appeals, assigning errors. 


Attorney-General Brummitt and Assistant Attorney-General Scawell 
for the State. 
J. H. Whicker for defendant. 
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Stacy, C. J. The evidence on behalf of the State—there was none 
offered by the defendant—tends to show that on Sunday, 12 June, 1932, 
about the half hour of noon, the prisoner fired a shotgun through a crack 
in the smoke-house and mortally wounded his son-in-law who was sitting 
on the front porch of his dwelling-house. The deceased was carried to 
the hospital and died the next day. In a dying declaration he told his 
wife that Bryant Stone shot him. There was other evidence of identity, 
as well as of motive, including threats, tending to establish the guilt of 
the defendant. In no view of the case could the demurrer to the evidence 
have been sustained. 

Dr. F. C. Hubbard, who attended the deceased in his last illness, was 
allowed to testify: “He told me he was sitting on the porch when he 
was shot. He didn’t know who shot him. Said he believed Stone shot 
him.” This evidence might well have been excluded. S. v. Beal, 199 
N. C., 278, 154 8S. E., 604. But as it was not objected to at the time, 
the defendant is in no position to complain for the first time in this 
Court. Furthermore, it was favorable to the defendant. 

The record is free from reversible error. The verdict and judgment 
will be upheld. 

No error. 


VERNON CARSON, By His NEST FRIEND, J. J. CARSON, vy. HENRIETTA 
MILLS, INcorPORATED, AND THE TRAVELERS INSURANCE COMPANY. 


(Filed 17 May, 19838.) 
Insurance P b— 


In this action on a policy of group insurance the judgment as of non- 
suit is aftirmed, the plaintiff having failed to offer satisfactory proof 
that the premiums were paid in accordance with the terms of the policy, 
that the policy was ever delivered, that insured had completed three 
months service required by the policy, or that the death of insured 
occurred while the policy was in force, 


Appeat by plaintiff from McElroy, J., at February Term, 1933, of 
RuTHeRFoRD, Affirmed. 


M. P. Spears and J. hk. Burgess for appellant. 
Ryburn & Hoey for appellee. 


Apams, J. On 3 May, 1927, the Travelers Insurance Company issued 
its certificate based on Group Life Policy No. G. 3670 on the life of 
Thomas Carson, in which the plaintiff was named as beneficiary. Under 
the terms of the certificate the sum of one thousand dollars was to be 
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paid if the death of the insured occurred during the continuance of the 
pohey and wlule the insured, an employee of the Henrietta Mills, was 
protected by the certificate. At the close of the plaintiff's evidence the 
action was dismissed as in case of nonsuit, and the plaintiff excepted 
and appealed. 

Jn our opinion the judgment should be affirmed. The plaintiff insists 
that his evidence makes a prima facie case for the jury; but we find no 
satisfactory proof that the premiums were paid in accordance with the 
contract, or that the policy was ever delivered, or that the insured com- 
pleted three months of service as the agreement of the parties required, 
or that the death of the insured oecurred while the policy was in force. 
There are other objections which would seem to bar the plaintiffs re- 
covery. Judgment 

Affirmed. 


CHESTER BROWN, ADMINISTRATOR or M. T. ASKEW, DEcEASED, vy. SOUTH- 
IRN RAILWAY COMPANY anp J. IE. DIVELBLISS anp CHESTER 
BROWN. 

(Filed 24 May, 1933.) 


Master and Servant F a—tThird person may set up negligence of employer 
in action by employer to recover sum paid as compensation. 

In an action for wrongful death brought by the udministrator of a 
deceased employee against a third person tert-feasor, and prosecuted for 
the benefit of the employer and his insurance carrier to recover the sum 
paid by them as compensation for the employee's death wnder the Com- 
pensation Act, N. C. Code, SOS1(2), such third person may set up the 
employer's negligence in bar of recovery, since the employer will not be 
allowed to profit by his own wrong in causing the employvee’s death, and 
wn order striking out the allegations in the answer setting up the em- 
ployer’s negligence is reversible error. 

CoNNoR, J., dissenting. 


CLARKSON, J., concurs in the dissent. 


Civiz action, before Sink, J., at June Term, 1932, of Buxcomne, 

This cause was considered by the court and the opinion reported in 
202 N. C., 256, 162 S. E., 613, where the facts are set forth in detail. 

After the decision was rendered the defendant filed an amended auswer 
by leave of court alleging: 

“1. That as stated in the affidavit of plaintiff administrator heretofore 
filed in this action, plaintiffs intestate, M. T. Askew, was at the time of 
his death an employee of Chester Brown, trading and doing business 
as Chero-Cola Bottling Company, and as such, the administrator of the 
said M. T. Askew, was entitled to receive and did receive and accept 
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compensation under the provisions of the Workmen’s Compensation Act 
of the State of North Carolina, and that plaintiff herein, to wit: Chester 
Brown, administrator as aforesaid, pursuant to the terms and provisions 
of the said Workmen’s Compensation Act of the State of North Caro- 
lina, accepted a settlement and award, on account of the fatal injury to 
the said M. T. Askew, made by the Industrial Commission of the State 
of North Carolina under the terms and provisions of the said act, and 
the amount so awarded by the said Industrial Commission has been paid 
to and accepted by the said Chester Brown, administrator aforesaid. 

“2. That as stated in the opinion of the Supreme Court of North 
Carolina in this case (see 202 N. C., 256, 162 S. E., 613), the said 
Chero-Cola Bottling Company, or its insurance carrier, ‘are primarily 
the beneficiaries in whose behalf the action is prosecuted by the plaintiff 
as the personal representative of the deceased employee.’ That if an 
insurance carrier be the real party in interest in this case, then, and in 
that event, the rights of said insurance carrier would be such rights 
only as it acquired by way of subrogation from said employer, Chester 
Brown, trading and doing business as Chero-Cola Bottling Company. 

“3. That the employer of the said M. T. Askew, to wit: the said 
Chester Brown, trading and doing business as the said Chero-Cola 
Bottling Company, was guilty of negligence which contributed to and 
proximately caused the death of the said M. T. Askew in the respects set 
forth in the original answer filed in this action by these defendants, and 
in the second and further answer and defense set forth therein; that the 
aforesaid negligence of the employer of the said M. T. Askew, to wit: 
Chester Brown, trading and doing business as said Chero-Cola Bottling 
Company, was the proximate cause of the death of the said M. T. Askew, 
and the said negligence of the said employer is here and now expressly 
pleaded in bar of any recovery in this action. 

“4. That the aforesaid negligence of the said employer was the 
proximate cause of the death of the said M. T. Askew and the said 
negligence is here and now expressly pleaded in bar of any recovery 
in this action insofar as the said employer or its insurance carrier may 
be beneficiaries in whose behalf this action is prosecuted; that to allow 
any recovery in this action insofar as the case may be for the benefit of 
the said employer or the said insurance carrier, would be allowing the 
said employer (and the said insurance carrier to the extent that it may 
be subrogated) to profit by its own wrong, in that the negligence of the 
said employer as hereinbefore referred to contributed to and proximately 
caused the fatal injury and death of the said M. T. Askew.” 

Upon motion duly made by the plaintiff the trial judge struck out 
said amended answer for the reason that the same was “immaterial and 
irrelevant.” 

From the judgment so rendered the defendant appealed. 
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Harkins, VanWinkle & Walton for plaintiff. 
RC. Kelly and Jones & Ward for defendants. 


Breepven, J. Is the defense of the contributory negligence of the em- 
plover available to a third party, in a suit by the employer against such 
third party to recover the sum paid by the employer as compensation 
for the negligent killing of an employee? 

In the former decision in this case, reported m 202 N. C., 256, it 
was held that the employer was not a joint tort-feasor with the defend- 
ant so far as the rights of the estate of the deceased employee were 
concerned, The reason for such conclusion is that the compensation 
act established an exclusive remedy for an insured employee irrespective 
of his fault or neghgenece. Furthermore, the former decision was based 
upon the assumption that an award had been made by the Industrial 
Commission to the estate of the dead workman and that same was paid 
by the employer or his carrier. Consequently, this action is now prose- 
cuted primarily for the benefit of the employer or his carrier for 
indemnity in the amount so paid. 

The defendant by leave of court filed an amended auswer as set out 
above and said to the employer in substance: “If it be conceded that 
I was negligent, you were also guilty of negligence. Jf I killed the 
deceased you participated actively in the killing, and sound public policy, 
sanctioned and adopted by decisions of the Supreme Court, forbids you 
to profit by your own wrong or to pluck good fruit from the evil tree 
of your own planting.” The pertinent idea was declared in Davis »v. 
R.A, 186 N. C., 115, 48 8. E., 591, as follows: “The underlying prin- 
ciple in our view is that no one shall profit by his own wrong, and if 
the father’s negligence, and not that of the railroad company, was the 
proximate cause of the death (under the doctrine of the ‘last clear 
chance’), it would be obviously wrong to permit him to put money into 
his pocket for damages proximately caused by his own negligence, be- 
cause sued for through an administrator (whether himself or another), 
vet for his benefit.” The same thought was expressed in Goldsmith v. 
Samet, 201 N. C., 574, in these words: “In the instant case, therefore, 
if recovery were allowed, the amount would be divided between the two 
wrongdoers. This is also contrary to the policy of the law.” 

The identical question of law involved in this appeal has been con- 
sidered in the following cases: Graham v. City of Linco'n, 183 N. W., 
569 (Nebraska); Fidelity Casualty Co. v. Cedar Valley Electric Com- 
pany, 174 N. W., 709 (Iowa); Milo Serich Railway Co. v. Pacific 
Electric Ry. Co., 230 Pae., 15 (Cal.); General Box Co. v. Missouri 
Utilities Co., 55 S. W. (2d), 442 (Missour1); Thornton Bros. v. Reese, 
246 N. W., 527 (Minnesota); Ryan Co. v. Sanitary District, 236 Tl. 
Appellate, 511 (111); Otis Hlevator Co. v. Miller & Paine, 240 Fed., 376. 
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The foregoing decisions are based upon compensation statutes with 
variable wording, and the courts proceed to the judicial conclusion an- 
nounced therein, upon divergent theories of lability. It 1s to be noted, 
however, that all of said decisions except the Minnesota and Illinois 
cases, supra, deny the applicability of the defense of contributory negli- 
gence in suits by the employer or his carrier against a third party. The 
Minnesota and Illinois decisions, supra, adopt a different view upon the 
facts disclosed by the records upon which the decisions were based. 

Tt is needless: to undertake to analyze the compensation act or to en- 
large upon its fundamental theories of liability. Manifestly the statute 
was designed primarily to secure prompt and reasonable compensation 
for an employee, and at the same time to permit an employer or his 
insurance carrier, who had made a settlement with the employee, to 
recover the amount so paid from a third party causing the injury to 
such employee. C. S., 8081(r). Moreover, the statute was not designed 
as a city of refuge for a negligent third party. Nevertheless, when the 
employee or his estate has been satisfied, and the employer seeks to 
recover the amount paid by him, from such third party, his hands ought 
not to have the blood of the dead or injured workman upon them, when 
he thus invokes the impartial powers and processes of the law. 

It is insisted that if contributory negligence of the employer be recog- 
nized as a defense that in such event the negligent third party would 
escape liability and impose the burden of his negligence upon the em- 
ployer. Upon the other hand, if such defense be not recognized, an 
employer could by his own negligence participate in the killing or 1njur- 
ing of the workman, pay for it, and then wash his hands of his own 
wrong merely because he brought a suit against the third party, who 
also contributed to the injury or death. 

Furthermore, when the injured workman sues a third party to recover 
for his injuries, the contributory negligence of the workman, is an avail- 
able defense, and therefore it would seem equally reasonable that when 
the employer prosecutes the suit for his own benefit, the same defense 
should not be denied. Certainly an employer is entitled to no greater 
immunity than his injured employee. 

Considering the cause as now presented, the Court is of the opinion 
that the trial judge erred in striking out the answer of the defendants, 

Reversed. 


Connor, J., dissenting. The question of law presented by this appeal 
was decided adversely to the appellants on the former appeal in this 
action. For that reason I think the judgment should be affirmed. I 
dissent from the decision in this appeal reversing the judgment. 


CLARKSON, J., concurs in dissent. 
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NELLIE SETTLEMYER JOLLEY Et ar. y. J. T. HUMPHRIES er at, 
(Filed 24 May, 1983.) 


1. Wills E b—Held: the words ‘‘afore described real esiate’’ applied only 
to the tract immediately before described in the wiil. 


The testator devised three tracts of land to his wife, each tract being 
described separately and the words of disposition beirg prefixed to each 
description, and after the description of the third tract the will contained 
the following words: “to have and to hold the afore described real estate 
during the term of her natural life and at her death” to the testator's 
daughter. A later item devised the third tract to the daughter subject to 
the wife's life estate. Held, the words “afore described real estate” applied 
only to the tract immediately preceding, and the limitation over to the 
daughter applied only to the third tract, and the wife took the first two 
tracts in fee simple. 

2. Wills E a—General rules for construction of wills. 


A devise will be construed to be in fee simple unless an intention to 
convey an estate of less dignity is apparent from the will, C. S., 4162, 
and regard will be had to the natural objects of the testator’s bounty, 
and the testator’s intention as gathered from the whole instrument will 
be given effect unless it is contrary to some rule of law or public policy. 


APPEAL by plaintiffs from Finley, J., at Spring Term, 1933, of 
CLEVELAND. 

Civil action in ejectment determined upon the construction of the 
following provisions in the will of S. R. Humphries, who died in 1909: 

“2nd. I give and bequeath to my wife, Mary A. Humphries, the fol- 
lowing described real estate, to wit: (Description by metes and bounds 
of homestead consisting of 208 acres). I also bequeath to my beloved 
wife my entire one-half interest in the following descrioed tract of land 
owned by my brother, P. W. Humphries, and myself, to wit: (deserip- 
tion by metes and bounds of tract consisting of 16354 acres). Also I 
bequeath to my wife my entire half interest (description by metes and 
bounds of tract consisting of 61914 acres). To have and to hold the 
afore described real estate during the term of her natural life and at her 
death to go to Nellie G. Settlemyer of Catawba County, North Carolina. 
2nd. I bequeath to Nellie G. Settlemyer now with her mother in 
Catawba County, North Carolina, tract No. 3 the above described lands, 
and she is to have possession of said lands upon the death of my wife, 
Mary A. Humphries, and not before.” 

On 21 August, 1912, Mary A. Humphries, wife of the testator, sold 
the lands here in dispute, the first and second tracts, above described, 
to V. A. Humphries in fee, reserving a life estate unto herself, and 
remained in possession thereof until her death in June, 1917. 
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Nellie G. Settlemyer was a minor at the death of the testator. She 
married J. Floyd Jolley in 1915, and reached her majority in 1918 or 
1919, 

V. A. Humphries took possession of the two tracts of land here in con- 
troversy under the deed of Mary A. Humphries immediately following 
her death and remained in possession thereof until his death, which 
occurred 21 June, 1931. His heirs have been in possession of said lands 
since his death. This action was instituted 9 February, 1932. 

The defendants deny that plaintiff took any interest in the first and 
second tracts, above described, under the will of S. R. Humphries, and 
they also plead the statutes of limitations. 

From a judgment holding that plaintiff took no interest in the /ocus 
in quo under the will in question, she appeals, assigning error. 


D, Z. Newton, Paul Boucher, Jennings L. Thompson and Quinn, 
Hamrick & Hamrick for plaintiffs. 
J.C. Whisnant and Ryburn & Hoey for defendants. 


Sracy, C. J. Does the imitation, “To have and to hold the afore 
described real estate during the term of her natural life and at her death 
to go to Nellie G. Settlemyer,” which follows the description of the third 
devise in item two of the will of S. R. Humphries, also apply to the 
first and second devises? Our answer is, that it does not. This is the 
interpretation which the parties themselves placed upon the will for 
more than twenty years. 

In the first place, the ordinary signification of the words “afore 
described real estate” is the next preceding, which in the instant case 
- would mean the third tract of 619% acres immediately preceding the 
limitation. VWcelver v. McKinney, 184 N. C., 3938, 114 S. E., 399. 

Secondly, the first and second devises, standing alone, are unquestion- 
ably devises in fee to the testator’s wife. She was the primary object 
of his bounty, and is entitled to be accorded consideration as such. 
Mangum v. Trust Co., 195 N. C., 469, 142 S. E., 711. It is provided by 
C. S., 4162, that when real estate is devised to any person, the same 
shall be held and construed to be a devise in fee simple, unless such 
devise shall, in plain and express words show, or it shall be plainly 
intended by the will, or some part thereof, that the testator intended to 
convey an estate of less dignity. Lineberger v. Phillips, 198 N. C., 661, 
153 S. E., 118; Washburn v. Biggerstaff, 195 N. C., 624, 143 S. E., 
210; Barbee v. Thompson, 194 N. C., 411, 139 S. E., 838. 

Hence, if we give the language of item two its ordinary meaning, it 
would seem to accord with the interpretation heretofore placed upon 
the will by the interested parties, Dunn v. Hines, 164 N. C., 118, 80 
S. E., 410. 
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But conceding the purpose of item two, standing alone, to be doubtful, 
the intention of the testator is apparently set at rest by the 3rd item 
of the will (erroneously numbered 2nd), where it is repeated Nellie G. 
Settlemyer is to have “tract No. 3 the above described lands,” subject 
to the hfe estate of the testator’s wife. 

The will was drawn by a justice of the peace, who was perhaps more 
familiar with deeds than wills. After writing out the seeond item m 
long hand, he evidently read it over, and realizing the possible miscon- 
struction which might result from its pecuhar wording, he undertook 
to clarify its meaning by stating in the next item that Nelhe G. Settle- 
myer was to have the third tract, subject to the hfe estate of the testa- 
tor’s wife. The fact that no further mention was mace of the first and 
second tracts would seem to indicate that he regarded it clear they 
were to go as originally devised to the testator’s wife in fee. 

The pole-star in the interpretation of wills, to which all rules must 
bend, unless contrary to some rule of law or publie policy, is the intent 
of the testator, and this is to be ascertained from the four corners of 
the will, considering for the purpose the will and any codicil or codiciles 
as constituting but one instrument. Allington v. Lrust Co., 196 N. C., 
755, 147 8. E., 286. 

Giving expression to the same thought in Melver v. Mcehinney, supra, 
Adams, J., delivering the opinion of the Court, said: “Nevertheless, it is 
generally conceded that in the construction of a will the cardinal pur- 
pose is to ascertain and give effect to the intention of the testator—not 
the mtention that may have existed in his mind, if at variance with 
the obvious meaning of the words used, but that which is expressed by 
the language he has employed. The question is not what the testator 
intended to express, but what he actually expressed in his will, when 
all its provisious are considered and ecoustrued in their entirety,” citing 
as authorities for the position: Patterson v. Wilson, 101 N. C., 586; 
Franchs v. Whitaker, 116 N. C., 518; Chewning v. Mason, 158 N. C,, 
D193; Dunn v. Hines, 164 N. C., 114; Paylor v. Brown, 165 N. C., 157; 
McCallum v. McCallum, 167 N. C., 310. 

The case of Hauser v. Craft, 1384 N. C., 319, 46 S. E., 756, cited and 
relied upon by plaintiffs, is not at variance with our present decision, 
for in the cited case, there was no further clause, as here, explaining the 
possible ambiguity. 

Affirmed. 
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SOUTHERLAND UV. HARRELL. 


EARLEEN J. SOUTHERLAND, ADMINISTRATRIX OF I. B. SOUTHERLAND, 
DECEASED, Vv. J. A. HARRELL anp THE STANDARD OIL COMPANY 
OF NEW JERSEY. 

(Filed 24 May, 1983.) 


Master and Servant F a: Pleadings D c—Jurisdiction of Industrial Com- 
mission must appear from face of complaint to be available on 
demurrer, 

In an action by an administrator to recover for the wrongful death of 
his intestate, a plea to the jurisdiction of the court on the ground that 
the Industrial Commission had exclusive jurisdiction of the cause is in 
effect a demurrer to the complaint, C. S., 511(1), and the facts appearing 
on the face of the complaint are determinative, and facts alleged in the 
plea may not be considered, and where it does not appear from the com- 
plaint that the defendant regularly employed more than five employees in 
this State, N. C. Code, 8081(u), the plea to the jurisdiction should be 
overruled, 


AppeAL by plaintiff from Cranmer, J., at August Term, 1932, of 
Duviiy. Reversed. 

This is an action to recover damages for the wrongful death of 
plaintiff’s intestate. The action was begun in the Superior Court of 
Duplin County on 28 February, 1932, and was heard at the -\ugust 
Term, 1932, of said court, on the pleadings. 

It is alleged in the complaint that at the date of his injuries and 
resulting death, to wit: 15 March, 1931, plaintiff’s intestate was an 
employee of the defendant, the Standard Oil Company of New Jersey, 
and was engaged in the performance of his duties as such employee in 
this State; that said defendant is a corporation, with one of its principal 
offices in the city of Charlotte in this State; and that the death of 
plaintiff’s intestate was caused by the negligence of said defendant in 
furnishing for his use a defective truck, and also by the negligence of 
the defendant, J. A. Harrell, an employee of his codefendant, who was 
superior in authority to plaintiff’s intestate, in the operation of said 
truck. On the cause of action alleged in the complaint, plaintiff de- 
mands judgment that she recover of the defendants the sum of $50,000, 
as damages for the wrongful death of her intestate. 

Both defendants in apt time filed pleas to the jurisdiction of the court, 
in which they alleged that at the date of the injuries and death of 
plaintiff’s intestate, the defendant, the Standard Oil Company of New 
Jersey, had in its employment in this State more than five employees, 
aud was, therefore, subject to the provisions of the North Carolina 
Workmen’s Compensation Act, with respect to the matters and things 
alleged in the complaint as the cause of action on which plaintiff de- 
mands judgment in this action. Each defendant contended that the 
North Carolina Industrial Commission has exclusive jurisdiction of the 
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claim of plaintiff against the defendants on account of the death of her 
intestate, and that for this reason, the Superior Court of Duplin County 
has no jurisdiction of the cause of action alleged in the complaint. Both 
defendants demanded judgment that the action be dismissed. The pleas 
were sustained, and the action dismissed. 

From judgment dismissing the action as to both defendants, plaintiff 
appealed to the Supreme Court. 


NV. B. Boney, R. D. Johnson and J. T. Gresham, Jr., for plaintiff. 
ftountree, Hackler & Rountree for defendant, the Standard O71] Com- 
pany of New Jersey. 


Connor, J. The pleas to the jurisdiction of the court filed by the 
defendants in this action are, in effect, demurrers to the complaint on the 
ground that the Superior Court of Duplin County, in whieh the action 
was begun, has no jurisdiction of the subject-matter of the action. 
C.8., 511(1). They present, therefore, only the question as to whether 
upon the facts appearing on the face of the complaint, the court has 
jurisdiction of the cause of action alleged therein. Roebuch v. Short, 
196 N. C., 61, 144 8. E., 515. No facts alleged in the pleas can be 
considered in determiuing the correct answer to the question of law 
presented by the defendants. In Latham v. Highway Commission, 185 
N. C., 184, 116 8S. E., 83, it is said: “It is not the office or function 
of a demurrer to allege facts, and upon that allegation to challenge the 
adversary’s legal right, or the validity of his claim, which is called a 
‘speaking demurrer,’ but its sole purpose is to take the facts as they are 
stated in the opposite pleading, or to admit the truth cf its allegations, 
and then to question their sufficiency in law to authorize the granting 
of the relief demanded, if directed against a complaint, or the soundness 
of the defense, if against an answer.” 

The judgment dismissing the action is reversed on the authority of 
Hanks vy. Utilities Co., ante, 155, 167 S. E., 560. In that case the judg- 
ment overruling the demurrer was affirmed. It is said in the opinion 
that “it does not appear upon the face of the complaint that the Work- 
men’s Compensation .\Act apphes to the defendant. C. S., 8081(v) pro- 
vides in subsection (b) that the Workmen’s Compensation Act does not 
apply to casual employees, ‘uor to any person, firm, or private corpora- 
tion that has regularly in service less than five employees in the said 
business within this State.” Aycock v. Cooper, 202 N. C., 500, 1638 
S. E., 569. The face of the complaint does not disclose that the defend- 
ant employs more than five men. A demurrer cannot be sustained unless 
the vitiating defect appears upon the faee of the pleadings assailed. 
Justice v. Sherard, 197 N. C., 287, 148 8. E., 241.” 

Reversed. 
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CINCINNATI BUTCHERS SUPPLY COMPANY, INcorRPoRATED, v. J. E. 
CONOLY anv P. C. HOWELL, Doing BusINESS as ECONOMY GROCERY 
COMPANY, ALIAS HOME PRIDE STORE. 


(Filed 24 May, 1983.) 


1. Sales H f—In this action on notes for purchase price of article, pur- 
chaser sufficiently alleged counterclaim for fraud. 


In this action to recover the balance due on notes given by defendant 
for the purchase price of a case for the preservation and display of meats, 
defendant contended that the case was not as represented to him, and set 
up a counterclaim for loss sustained by reason of defects therein. Held, 
fraud may not be definitely defined by the courts, and defendant suffi- 
ciently alleged all the elements of fraud and deceit, and offered evidence 
sufficient to be submitted to the jury on the issue of whether defendant 
was induced to sign the notes by the false and fraudulent representations 
of plaintiff. 

2. Evidence C a—‘‘Greater weight of evidence’? and ‘preponderance of 
evidence’’ are synonymous. 

The terms “greater weight of the evidence” and “preponderance of the 
evidence” are synonymous, and the charge of the court that the burden 
was on defendant to prove by the greater weight of the evidence his 
defense of fraud set up in an action to recover the balance due on the 
purchase price of an article, will not be held for error on the plaintiff’s 
exception on the ground that the court should have charged that the 
burden of proving the defense was by the preponderance of the evidence. 


AppreaL by plaintiff from Devin, J., and a jury, at January Term, 
1933, of Hoxe. No error. 

This was a civil action. Plaintiff a Cincinnati, Ohio, corporation, 
entered into a written contract, by which plaintiff agreed to furnish, and 
did furnish, defendants a Koldo-matie counter, a case in which to keep 
meats, ete., for the price of $750.00 cash, $90.00 when the order was 
signed and $90.00 when the case was delivered and $27.00 per month 
thereafter until the last payment, which was $30.00. Plaintiff by the 
instrument signed was to retain title to the case until the case was fully 
paid for. Defendants set up fraud and deceit, and counterclaim, after 
paying all of plaintiff’s claim except $202.55. 

Claim and delivery proceedings were issued at the instance of the 
plaintiff on 8 March, 1931, with United States Fidelity and Casualty 
Company, Incorporated, as surety on the plaintiff’s undertaking which 
was served on the defendants on 18 March, 1931, and the defendants 
replevied with Mrs. J. E. Conoly and Mrs. P. C. Howell, as sureties on 
the defendant’s undertaking. The defendant, J. E. Conoly, doing busi- 
ness as Economy Grocery Company, signed a note in the sum of $570.00, 
and contract. Both contract and note were signed on 27 March, 1931, 
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and accepted by the plaintiff on 6 April, 1931. Plaintiff shipped to the 
defendants the Koldo-matie counter as per contract and note. 

Defcndants contended that plaintiff perpetrated a fraud on them and 
deceived them, in that the Koldo-matie counter, a case in which to keep 
meats, ete, was not as represented and was not properly constructed; 
that it would not circulate cold air and would leak from the outside. 
Defendants continued to pay plaintiff as each installment became due 
until all had been paid down to the sum of $202.55. Defendants further 
contended that they notified plaintuf that there was something wrong 
with the case and plaintiff, two or three times, sent a service man to 
seryice the case; that each time the service man came and worked on 
the case he represented that the company would fix the case properly; 
hence defendants continued to pay the monthly installment due on the 
note. That after the claim and delivery proceedings were issued, defend- 
ants made bond and continued to hold the case until the November 
Term of Court, 1931, at which time Judge Midyette ordered that the 
case be turned over to the plaintiff and the same be sold after 30 days 
notice of sale at the courthouse and three other public places in the 
county and the funds be held pending further orders of the court. It 
was admitted that the case was sold and same brought he sum of $50.00. 

The defendauts further contended that they were entitled to the sum 
of $680.58 (the amount they had paid to the plaintiff) and prayed for 
judgment against the plaintiff on their counterclaim and for the further 
sum of $500.00 as damages as a result of lost meats which they claim 
they lost by this case being faulty or not properly constructed. In addi- 
tion to the above, they further contend that they ought to recover of the 
plaintiff the further sum of $175.00 for electric current which they claim 
they paid for which was in excess of the proper amount of current they 
contended they ought to have used had the case been what it ought to 
have been and what the agent claimed it was. 

The issues submitted to the jury and their answers thereto, were as 
follows: 

“1. Were the defendants induced to sign the note end contract sued 
on by the false and fraudulent representations of the plaintiff, as 
alleged in defendaut’s answer and counterclaim? Answer: Yes. 

2, What damages, if any, are defendants entitled to recover, therefor? 
Answer : $180.00, and interest. 

3. uAre the defendants indebted to the plaintiff, and, if so, in what 
amount? Auswer: Nothing. 

4, Is the plaintiff entitled to the possession of the property described 
in the complaint? Answer: Yes. 

5. What was the value of the said property at the time of its seizure 
under claim and delivery proceedings in this action? Answer: $50.00.” 
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The following judgment was rendered by the court below: “This 
cause coming on to be heard before his Honor, W. A. Devin, and a jury, 
and the issues being answered in favor of the defendants; it is, therefore, 
upon motion of Hiram 8. Kirkpatrick, attorney for the defendants, 
ordered and decreed by the court that J. E. Conoly and P. C. Howell 
have and recover of the plaintiff, Cincinnati Butchers Supply Company, 
the sum of $180.00, with interest from date of this action until paid, 
and for costs of this action, to be taxed by the clerk of this court. It 
is further ordered that upon compliance with this Judgment plaintiff 
shall be entitled to the $50.00 now held under the order of this court.” 
The plaintiff made numerous exceptions and assignmeuts of error and 
to the judgment as signed, and appealed to the Supreme Court. 


H. W. B. Whitley for plaintiff. 
Hiram 8. Kirkpatrick for defendants. 


Ciarkxson, J. After a careful review of the evidence and charge of the 
court below, we do not think plaintiff’s exceptions and assignments of 
error can be sustained. <All the elements of fraud and deceit were 
sufficiently pleaded by defendants, and the evidence on the trial sufficient 
to sustain defendants’ allegations of fraud and deceit to avoid the con- 
tract aud recover damages. On account of the sinister ramifications of 
fraud and deceit, courts seldom lay down any hard and fast rule. The 
general allegation of fraud and deceit aud proof of same is sufhciently 
shown on this record. The fact, under conflicting evidence, was for the 
jury to determine. 

the eourt below charged the jury: “Now, upon this issue the burden 
of proof is upon the defendant, Mr. Conoly, to satisfy you from the 
evidence and by its greater weight, that he was induced to sign this 
contract by the false and fraudulent representations of the plaintiit’s 
agent, as alleged in this answer.” 

Plaintiff in its brief asks “Ought the judge to charge the degree of 
proof was on the defendants only by the greater weight or by the 
preponderance of the evidence?’ As we understand it, plaintiff does not 
challenge the correctness of the court below in charging that the burden 
of proof, onus probandi, was on the defendants, but it contends that the 
proof should be by the preponderance and not by the greater weight of 
the evidence as charged by the court below. We think the contention 
is a distinction without a difference. They are synonymous. 

In 10 R. C. L., Evidence, p. 1012, part see. 204, we find: “There is no 
doctrine of the law settled more firmly than the rule which authorizes 
issues of fact in civil cases to be determined in accordance with the pre- 
ponderance or weight of the evidence. The reason of the rule no doubt 
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is, that as between man and man, where a loss must fal. upon one or the 
other, it is right that the law should cast it upon him who is shown 
to have been the cause of the loss, by proof establishirg the reasonable 
probability of the fact.” 23 C. J., p. 16, see. 1749; Mewborn v. Smith, 
200 N. C., 532, 5338. 

In Chathin v. Mfg. Co., 185 N. C., 95, 99-100, it is said: “When the 
part of the charge of the court excepted to is considered and tested by 
this reasonable rule of the law, we think it sufficiently and indeed clearly 
appears that the jury were instructed, at least substantially, that the 
plaintiffs were required to make out their case by a preponderance of 
the evidence, and that the court explained to them with sufficient fullness 
and accuracy what it meant by the preponderance of the testimony and 
how the jury should apply the rule to the facts and circumstances of 
the case in order to determine whcther plaintiff had met the requirement. 
The use of the word ‘satisfied’ did not intensify the proof required to 
entitle the plaintiffs to their verdict. The weight of the evidence must be 
with the party who has the burden of proof or else he cannot suecced. 
But surely the jury must be satisfied or, in other words, be able to reach 
a decision or conclusion from the evidence and in favor of the plaintiff 
Which will be satisfactory to themselves. In order to produce this result 
or to carry such conviction to the minds of the jury as is satisfactory 
to them, the plaintiffs’ proof need not be more than a bare preponder- 
auce, but it must not be less. The charge, as we construe it, required only 
that plaintitts should prove their case by the greater weight of the 
evidence.” We have examined the record and find no prejudicial or 
reversible error. 

No error. 


HOBART DAVIS, C. A. REDMON axbd His Wirk, WINNIE REDMON, y. 
WAYNI BRIGMAN snp His Wirt, SALLIE BRIGMAN, 


(Filed 24 May, 1983.) 
1. Judgments K f— 


An independent action to set aside a judgment may not be treated as a 
motion in the original cause where all parties to the prior action are not 
parties to the action to set aside the judgment. 


2. Same—Remedy to sect aside deed for failure to serve summons in tax 
foreclosure suit is by motion in the cause. 

Where a tax certificate has been foreclosed and deed made to the pur- 
chaser’s assignee, the remedy of the former owner to set aside the deed 
on the grounds that summons in the foreclosure action was not in facet 
served and that the land was not properly Hsted for taxation and was 
insufficiently deseribed, is by motion in the original czuse and not by 
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independent action, there being no allegation of fraud or any other 
ground of equitable relief, since, if the cause be treated as a suit to remove 
cloud upon title, it would be necessary to vacate the judgment in the 
foreclosure proceedings, and plaintiff's contention that he could not pro- 
ceed by motion in the original cause because the grantee in the foreclosure 
deed was not a party to the original suit cannot be sustained, since the 
grantee is in privity with the foreclosure judgment and its validity could 
be attacked by motion in the cause after notice to the parties and their 
privies. 


AppreaL by plaintiffs from Clement, J., at October Term, 1932, of 
MADISON, 


George M. Pritchard for plaintiffs. 
John A. Hendricks for defendants. 


AbAmMs, J. When the complaint and auswer were read the defendants 
made a motion to dismiss the action; the motion was allowed and the 
plaintiffs excepted and appealed. Whether the judgment is correct js 
dependent chiefly upon the allegations in the complaint. 

On 29 June, 1931, or prior thereto, the county of Madisou instituted 
wu action against the plaintiffs to foreclose a tax certificate issued to the 
county pursuant to a sale of the land in controversy. No answer was 
filed and an interlocutory order was made in which a commissioner was 
appointed to sell the land. Disston Silver became the highest bidder and 
assigned his bid to the defendant Wayne Brigman. Afterwards a final 
decree was made and the commissioner by direction of the court executed 
and delivered a deed in fee simple to the assignee. 

It is alleged in the complaint that the summons in the foreclosure pro- 
ecedings purports to have been issued by the clerk of the Superior Court 
and to have been served:on the plaintiffs, but that in fact it was never 
served, and that the return of the officer is incorrect. It is alleged, also, 
that the lands were not properly listed for taxation and were isufh- 
ciently described. 

The defendaut’s motion to dismiss the action was based upon two 
grounds: (1) the plaintitis brought an independent action to set aside 
a judgment taken before the Superior Court for want of an auswer; (2) 
the plaintiffs’ only remedy was by motion in the cause. 

This action cannot be treated as a motion in the foreclosure pro- 
ceedings for the reason that all the parties to the foreclosure are not 
parties to the present action. The remaining question is whether the 
relief sought by the plaintiffs can be administered in an independent 
action. The plaintiffs claim that the rehef sought is the removal of a 
cloud on the title of their land; but in order to remove the alleged cloud 
it is necessary to vacate the judgment rendered when the tax certificate 
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was foreclosed. This Court has repeatedly held that when it appears 
from the officer’s return that a summons has been served as required by 
law, when in fact it has not been served, the remedy is a motion in the 
cause to set aside the judgment and not au independent action. In such 
event the judgment cannot be collaterally attacked; relief must be sought 
in a direct proceeding to have the judgment set aside. Doyle v. Brown, 
72 N.C, 893; Brickhouse v. Sutton, 99 N. C., 103; Spencer v. Credle, 
102 N. C., 68; Whitehurst v. Transportation Co., 109 N. C., 342; Bailey 
v. Hopkins, 152 N. C., 748; Stocks v. Stocks, 179 N. C., 285; Caviness 
v. Hunt, 180 N. C., 3884; Jordan v. McNenzie, 199 N. C., 752. It will 
be observed that there is no allegation in the complaint of fraud or any 
other ground of equitable relief. 

It is contended that the plaintiffs cannot proceed by motion in the 
eause for the reason that the defendants in the present action were not 
parties to the proceedings to foreclose the tax certificate. This position 
cannot be maintained because the purchaser claims under the judgment 
rendered im the foreclosure proceedings and is therefore in privity to the 
judgement. S’lls vc. Ford, 171 N. C., 733. If the judgment under which 
he elaims should be set aside his deed would convey no title. By motion 
in the cause after notice to all the parties and privies the plaintiffs may 
contest the questions which they undertake to raise in the present action. 

As now constituted the suit cannot be upheld as an independent action, 
The remedy 1s entirely at law; 1t involves no equitable principle; and as 
stated it cannot be treated as a motion in the cause. Judgment 


Affirmed. 


KATHERINE (. TIEDEMANN vy. HERBERT A, TIEDEMANN, 
(Filed 24 May, 1983. 


1, Appeal and Error J c— 

An order supported by sufficient findings of fact based on the evidence 
will be sustained. 

2. Divorce E b: Appeal and Error J b— 

The amounts allowed for reasonable subsistence and counsel fees upon 
application for alimony pendente Ute are determined by the trial court 
in his discretion and are not reviewable, although either party may apply 
for a modification before trial. C. S., 1667. 


APPEAL by defendant from Clement, J., at November Term, 1932, of 
BexcompBe. wAffirmed. 
This is an action for alimony without divorce. C. S., 1667. 
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Pending the trial and final determination of the issues involved in 
the action, on the application of the plaintiff, and after notice to the 
defendant, an order was made by the judge holding the Superior Courts 
of Buncombe County, that the defendant pay into the office of the clerk 
of the court, each month, pendente lite, the sum of $150.00, for the use 
of the plaintiff, and forthwith the sum of $1,200, on account of fees for 
her counsel in this action. 

From this order, the defendant appealed to the Supreme Court. 


Carter & Carter and James S. Howell for plaintiff. 
George M. Pritchard for defendant. 


Per Curtam. The facts found by the judge are set out in his order. 
These facts are sufficient to support the order. There was evidence at 
the hearing tending to sustain the findings of fact. The amounts which 
the defendant is required to pay for the reasonable subsistence of plain- 
tiff, pendente lite, and for compensation to her counsel were determined 
by the judge in the exercise of his sound discretion. They are not subject 
to review by this Court. Anderson v. Anderson, 183 N. C., 139, 110 
S. E., 868. They may be modified at any time before the trial of the 
action upon the application of either party. C. 8., 1667. The order is 

Afhrmed. 


EILEEN GALER v. AUBURN-ASHEVILLE COMPANY, 
(Filed 14 June, 19383.) 


1. Judgments K f: Taxation H c—Procedure to set aside judgment in 
tax foreclosure suit is by motion in the cause, 


The proper procedure to set aside a judgment entered in favor of the 
county in an action against the owner for taxes is by motion in the 
original cause, and where such judgment has been set aside upon motion 
after notice to the parties, the owner, in an action to remove cloud upon 
title, is entitled to judgment canceling the tax deed, C. S., 1745, the 
judgment for the taxes having been set aside and the owner haying 
paid into court the amount of the taxes plus interest. 


2. Taxation H c—dAssignee of bid at tax foreclosure sale may be made 
a party upon motion to set aside the judgment in the proceedings. 


Where a county has bid in certain property at a tax foreclosure sale 
and has assigned its bid to a third party, the assignee may he made a 
party to the action upon a motion in the cause by the owner to set aside 
the judgment for the taxes. 


ApvpreaL by defendant from McElroy, J., at December Term, 1932, 
of Buncombe. Affirmed. 
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The case was heard in the General County Court and judgment tend- 
ered as follows: 

“This cause coming on to be heard before the undersigned Guy 
Weaver, judge of the General County Court of Buneombe County and 
without the intervention of a jury, the court finds the following facts: 

1, That prior to 4 September, 1928, Katherine B. Williamson was the 
owner of the lot of land deseribed in the complaint in this action, same 
being Lot No. 2, in Block C-B, as shown on Plat Book 198, at page 
101 of Plat Records of Buncombe County, N. C., and on said date the 
said lot was sold and transferred to Alice Morris free from encum- 
brances except the taxes for the year 1928. 

2. That on 29 September, 1928, Alice Morris conveyed said lot to 
plaintiff in this case free from all encumbrances and was to pay the 
taxes of 1928, and that J. H. Morris, agent of Alice Morris, informed 
¥F. K. Gardner, agent of plaintiff, who resides in Washington, D. C., that 
he would pay the taxes as soon as the records were complete, and after 
said records were complete J. H. Morris assured F. K. Gardner that he 
had paid the taxes on said lot. 

3. That plaintiff, after the purchase of said lot, expended some 
$10,000 on same in erecting a residence thereon. 

4. That on 17 November, 1930, a suit was instituted by the county of 
Buneombe entitled, ‘County of Buncombe v. Katherine B. Wilhamson 
and husband 00... Williamson, for 1928 taxes which remained unpaid, 
and summons was placed in the hands of the sheriff and a return was 
made thereon, with a rubber stamp, as follows: ‘Due search made, de- 
fendant not to be found in my county,’ and thereupon affidavit for 
service of summons by publication was made and order granted and 
notice published in a newspaper for the statutory time. 

5. That Katherine B. Williamson was at the time present in the city 
of Asheville and in Buncombe County, and has been in said county and 
city coutuimously since said date of said summons. 

6. That after publication of summons for the required time, a judg- 
ment was entered against Katherine B. Williamson for the taxes of 
1928, in the sum of $21.81, which included taxes and cost to that date; 
and thereafter a commissioner was appointed to sell the lot in question 
and same was sold for the sum of said taxes and cost, anc. the preperty 
was bid in by Buncombe County, and the bid of said county was there- 
after assigned to the defendant, Auburn-Asheville Comoany, for the 
sum of $21.91, and a deed was made by the commissioner to said de- 
fendant for the property, on 12 May, 1932, which deed hes been placed 
of record, 

7. That plaintiff, through her agent, F. K. Gardner, was notified that 
defendant held a deed for the property about 12 May, 1932, and a 
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tender of the amount of taxes and costs was made to the defendant on 
that date and the same was refused. 

8. That thereafter notice was given to defendant to show cause why 
the judgment entered in favor of Buncombe County and against Kath- 
erine B. Williamson for the taxes of 1928, should not be set aside, and 
said motion was held 5 July, 1932, and same was set aside by the clerk 
of the Superior Court of Buncombe County who had rendered said 
judgment, and notice of appeal was given by defendant from the order 
of the clerk setting aside the judgment. 

9. That this present action was instituted about 6 July, 1932, to set 
aside and cancel the deed made to the defendant which had been placed 
on record, plaintiff contending that same constitutes a cloud on her 
title. 

10. That at the trial of said cause, plaintiff again tendered into court 
for the use and benefit of the defendant, the amount of said tax and 
cost and accrued interest, and said tender was again refused in open 
court. 

From the foregoing findings of fact by the court, based upon the 
evidence offered by the respective parties to the action, the court orders 
and adjudges: 

That the deed made by the commissioner, J. C. Joyner, to the defend- 
ant, Auburn-Asheville Company, on 12 May, 1932, and registered in 
Deed Book No. 449, at pages 419 and 420, for the property of the 
plaintiff as set out and described in said deed and in the deed made to 
the plaintiff, is and constitutes a cloud upon the title of the plaintiff 
in this action. 

It is therefore ordered and adjudged that the said deed be and the 
same is hereby declared null and void and that this judgment be re- 
corded in the office of the register of deeds for Buncombe County. 

It is further ordered and adjudged that the register of deeds of Bun- 
combe County, N. C., be and he is hereby authorized and directed by 
this decree to make the proper entry of cancellation upon the pages 
of deed book where said deed is registered, as above set forth, and upon 
the cross-index of said deed records of said county. 

It is further ordered that plaintiff pay into the office of the clerk 
of this court the sum of $22.50, being the amount of taxes, interest 
and costs in connection with the sale of said property for the unpaid 
tuxes of 1928, for the use and benefit of the defendant in this action. 

It is further ordered and adjudged that the defendant pay all the 
costs of this action. This 19 September, .\.D. 1932.” 

Upon appeal by defendant to the Superior Court, exceptions and as- 
signmeuts of error were duly made. The court below rendered the fol- 
lowing judgment: 
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“This cause coming on to be heard at this term of the court before 
the undersigned, P. A. McElroy, judge, holding the courts of the 19th 
Judicial District of North Carolina, upon an appeal taken by the de- 

fendant from a judgment rendered by the judge of the General County 
Court of Buncombe County, N. C., and upon exceptions taken and 
made by the defendant during the trial of said cause before said 
General County Court. And the said cause, on appeal, having been 
heard upon the record and the exceptions noted and taken thereto by the 
defendant from a judgment rendered by said judge of said Gencral 
County Court in favor of the plaintiff, and after hearimg the matter 
and the exceptions set out im the record and the argument of counsel 
for both plaintiff and defendant, it 1s adjudged by the court that there 
18 no error in the judgment of the General County Court rendered in 
favor of the plaintiff and against the defendant, and said judgment is 
in all respects afirmed, and the cost of said action together with the cost 
of the appeal to this court be taxed against the defendant, and the terms 
of the judgment of the General County Court will be carried out as 
therein set forth. P. A. McExrroy, Judge Presiding.” 


Lhe defendant excepted and assigned crror to the judgment as signed, 
and appealed to the Supreme Court. 
} 


Welch Galloway for plaintiff. 
feed Kitchin for defendant. 


CrarKson, J. The findings of the General County Court on appeal 
by defendant and approved by the court below, has this in it: “That 
thereafter notice was given to defendant to show cause why the judg- 
ment entered in favor of Buncombe County and against Katherine B. 
Wilhamson for the taxes of 1928, should not be set aside, and said mo- 
tion was held 5 July, 1932, and same was set aside by the clerk of the 
Superior Court of Buncombe County who had rendered said judgment, 
and notice of appeal was given by defendant from tke order of the 
clerk setting aside the judgment.” 

This was the proper procedure. Daris v. Brigman, ante, 680. So 
fay as it appears of record notice of appeal was eiven by defendant 
from the order of the elerk setting aside the judgment, but it does 
not appear that the appeal has been perfected. The defendant was uot 
made a party in the procedure before the clerk, as he could have been. 
Davis case, supra. 

This present action is to remove the cloud upon the title of the land 
(C. S., 1748), which defendant claims title to. The judgment against 
Katherine B. Wilhamson having been set aside and a nullity, we think 
the judgment of the court below is correct. The judgment is 


Affirmed. 
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(Filed 14 June, 1988.) 
1. Homicide B a— 

IXvidence tending to show that defendant killed the deceased with a 
deadly weapon while attempting to perpetrate a robbery is sufficient to be 
submitted to the jury on the issue of first degree murder, C. 8., 4200, 
the credibility and probative force of the evidence being for the jury. 


2. Homicide G e—Evidence of defendant’s guilt of murder in the first 
degree held sufficient to be submitted to the jury. 

Testimony of a witness, corroborated by other testimony, that de- 
fendant told him while both were in the county jail that defendant had 
killed the deceased and had prepared an alibi, with testimony of the 
witness's gcod character for truth and honesty, and testimony of the 
dving declaration of the deceased that he was killed by persons at- 
tempting to rob him, is held sufficient to be submitted to the jury on the 
isshe of defendant's guilt of first degree murder, although defendant 
introduced testimony of himself and several witnesses that he was in 
another city the night the crime was committed, the conflicting testimony 
being for the determination of the jury. 

3. Criminal Law L e— 

The verdict of the jury, based upon correct and full instructions from 
the court, must stand as returned by the jury and recorded in the 
minutes of the court, and it may not be disturbed or set aside by the 
Supreme Court on appeal. 

4. Homicide H f—Judgment upon conviction of first degree murder 
should recite the degree of murder for which sentence is entered. 

Where in a prcesecution for murder the jury returns a verdict of 
guilty of murder in the first degree, the Judgment of the court, which 
alone is certified to the warden of the State prison, C. 8., 4658, 4659, 
4660, must recite that the defendant had been convicted of murder in the 
first degree, and where it recites that the prisoner had been convicted of 
murder, tnd sentences the prisoner to death by electrocution, the case will 
be remanded for the rendition of a proper judgment upon the verdict. 


Apprean by defendant from McElroy, J., at December Term, 1932, of 
Buncombe. No error in the trial; remanded for judgment on the 
verdict. 

This is a criminal action in which the defendant, Gus Colin Langley, 
was tried on an indictment, which is as follows: 

“The jurors for the State, upon their oath, present: That Gus Colin 
Langley, late of Buncombe County, on 19 December, 1932, with force 
and arms, at and in sald county, did unlawfully and wilfully and 
feloniously, of his malice aforethought, with premeditation and delibera- 
tion, kill and murder one Lonnie G. Russell, coutrary to the form of 
the statute in such case made and provided and against the peace aud 
dignity of the State.” 
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The verdict returned by the jury at the trial is that the defendant 
is guilty of murder in the first degree. The verdict is so recorded in the 
minutes of the court. The judgment in the action as shown by the 
record is as follows: 

“Gus Colin Langley, you have been indicted, tried ard convicted by 
a jury of your county of the murder of Lonnie G. Russell. The law 
prescribes that the punishment for your crime is death. The judgment 
of the court, therefore, is that you be remanded to the common jail of 
Buncombe County, there to remain until the adjournmer.t of this court, 
and upon the adjournment of this court, 

It is ordered that you be conveyed by the high sheriff of said county 
of Buncombe to the penitentiary of the State of North Carolina, and 
by him delivered to the warden of said penitentiary ; 

And it is further ordered and adjudged that you remain in the 
custody of said warden until Friday, 10 February, 1933, and that on 
‘said day, between the hours of ten o’clock in the forenoon, and three 
o’clock in the afternoon, you be taken by the said warden to the place of 
execution in said penitentiary; 

And it is further ordered and adjudged that the said warden then 
and there cause a current of electricity of sufficient intensity and voltage 
to cause death, to pass into and through your body until you are dead, 
and may God have mercy on your soul. 

P, A. McEtroy, Judge Presiding.” 


The defendant excepted to the judgment and appealed to the Supreme 
Court, assigning errors in the trial. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
Styles & Styles for defendant. 


Connor, J. The evidence offered by the State at the trial of this ac- 
tion was admitted without objection by the defendant. This evidence 
showed that Lonnie G. Russell was shot and fatally wounded at his 
filling station in the city of Asheville, N. C., between the hours of 
7 and 9 o’clock, on Tuesday night, 27 September, 1932; that he ran 
out of the filling station, calling to the driver of a passing automobile, 
that he had been shot; that he got into the automobile, saying to the 
driver: “Go slowly by the filling station, and see if vou can see those 
men who tried to rob me.” The driver of the automobile took the 
wounded man to the Mission Hospital, in the city of Asheville, where 
he died at about 8:50 o’clock that night. His death was caused by an 
internal hemorrhage, which resulted from a gun shot wound. He was in 
a dying condition when he reached the hospital. 
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This evidence was sufficient to support the contention of the State 
that the homicide was murder in the first degree as defined by the 
statute. C. S., 4200. If believed by the jury, it showed that the homicide 
was committed with a deadly weapon, to wit: a gun. It further showed 
that the murder was committed in the perpetration, or in the attempt 
to perpetrate a robbery. S. v. Lane, 166 N. C., 333, 81S. E., 620. The 
credibility of the evidence, and its probative effect to sustain the con- 
tention of the State, were, of course, for the jury to determine. 

The evidence offered by the State, in support of its contention that 
the defendant is the man who shot and killed Lonnie G. Russell, at his 
filling station in the city of Asheville, on the night of 27 September, 
1932, was sharply coutradicted by the evidence offered by the defendant. 

The defendant was in Asheville on Monday, 26 September, 1932. He 
was arrested in Wilmington, N. C., on the following Saturday morning, 
and was brought by the officers who arrested him to Asheville, where he 
was confined in jail until the December Term, 1932, of the Superior 
Court of Buncombe County. 

A witness for the State testified that he was confined in the jail at 
Asheville with the defendant for about two weeks during the month of 
November; that during this time, the defendant talked constantly about 
the killing of Lonnie G. Russell, and said that the officers of Buncombe 
County were too dumb to catch any one; and that he was the man who 
shot Russell at his filling station, in Asheville, on Tuesday night, 27 
September, 1932, but that he would have witnesses at his trial who 
would testify that he was in Wilmington at the time of the shooting, 
There was evidence tending to show that this witness, although he had 
been confined in jail under a criminal charge, is a man of good char- 
acter, at least for truth and honesty. There was also evidence tending 
to corroborate his testimony. 

The evidence offered by the defendant tended to show that he, with a 
companion, left Asheville during the morning of Monday, 26 September, 
1932, in an automobile, and that they arrived in Wilmington, N. C., 
on Tuesday, 27 September, 1932, at about 1:30 o’clock, p.m., and that 
defendant was not, therefore, in Asheville on Tuesday night, 27 Sep- 
tember, 1932, as contended by the State. The testimony of the defend- 
ant to this effect, was corroborated by the testimony of many witnesses 
who reside in Wilmington or its vicinity. 

The conflicting evidence with respect to the guilt of the defendant as 
charged in the indictment, was properly submitted to the jury. There 
was no error in the refusal of the court to dismiss the action by judg- 
ment as of nonsuit at the close of all the evidence. The testimony of the 
witness for the State that the defendant told the witness in the jail 
at Asheville that he shot Lonnie G. Russell, and the statement of the 
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deceased to the driver of the automobile, that the men who shot him were 
trying to rob him, were sufficient as evidence to support the contention 
of the State that the defendant is guilty of murder in the first degree, 
as defined by the statute. C. S., 4200. No objection to this evidence 
was made by the defendant during the trial. There is no assignment of 
error in defendant’s appeal to this Court based upon exceptions to the 
adnusston of this evideuce. There was no error in its admission. 

Nor was there error in the charge of the court to the jury. The 
jurors were properly instructed by the court with respect to the verdict, 
which they should return upon the facts as they might find them to be 
trom the evyidenee. The charge was full, fair and correct. The verdict 
as returned by the jury, and as recorded in the minutes of the trial 
court cannot be set aside or disturbed by this Court. ~“t must stand 
as returned by the jury and as recorded in the minutes of the trial 
court, S. vu. Juchson, 199 N. C., 821, 154 S. E., 402. 

There is error, however, in the form of the judgment in this action. 
It does not appear on the face of the judgment that the defendant has 
been convicted of a crime which is punishable by death, under the law 
of this State. It appears only that the defendant has been convicted 
of murder. It does not appear that he has been convicted of murder 
in the first degree. The crime of murder in the first degree is punishable 
by death, while all other kinds of murder are punishable by imprison- 
ment in the State’s prison, C. S., 4200. The judgment appearing in the 
record is not sufficient to justify the execution of the defendant by the 
warden of the State’s prison. It should appear on the face of the 
judgment, which is alone certified to the warden that defendant has been 
convicted of a capital felony. C. S., 4658, 4659, 4660. 

The action must be remanded to the Superior Court of Buncombe 
County, to the end that a proper judgment on the verdict as returned by 
the jury, and as recorded in the minutes of the trial court, may be 
rendered. See S. v. Jackson, 199 N. C., 321, 154 S. E., 402. It is so 
ordered. 

Remanded. 


JULIA LASALLE STEVENSON y. DR. JAMES M. NORTHINGTON et At. 
(Filed 14 June, 1933.) 


1. Libel and Slander B b—<aActual malice terminates qualified privilege 
and such malice need not be directed against plaintiff personally. 


Although falsity and actual or expressed malice must be shown to 
establish liability for an alleged libel where the defendant is under a 
qualified privilege, such malice need not be directed against the plaintiff 
personally, it being suflicient if the defendant was governed by a bad 
motive and did net act in good faith, and the instruction. in this ease 
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that defendant would not be liable “unless it was done with some malice, 
not necessarily ill-will; but without just cause or exeuse, why then that 
would end the case—that is to say, if it was done in good faith, why 
then that would end the case’ when taken in connection with other 
portions of the charge is held not erroneous as failing to draw the 
distinction between actual and implied malice. 

2. Appeal and Error J e: J g—Defendant may not complain where re- 
covery is correctly had on theory of trial favorable to defendant, 

Where an action for libel is tried upon the defendant's theory that the 
publication was qualifiedly privileged and not upon plaintiff's contention 
that no privilege attached thereto, and the jury has found that the publi- 
cation was false and made with actual malice, it is unnecessary to decide 
upon defendant's appeal whether the publication was qualifiedly privileged, 
and defendant has no just cause to complain, the case having been tried 
upon the theory most favorable to him. 

3. Libel and Slander A b—In this action for libel plaintiff is held to 
have sufficiently proven damage. 

Where in an action for Hbel the plaintiff not only proves losses of a 
finnncial nature, but also proves injury to her reputation and standing 
in the community tending to injure her in her calling or profession, de- 
fendant’s contention that the action should be dismissed for failure to 
prove damages cannot be sustained. 

4. Libel and Slander D b— 

Evidence in this action for libel is held sufficient to be submitted to 

jury and overrule defendant's motion as of nonsuit. 


APPEAL by defendants from Alley, J., at March Term, 1933, of 
BruncoMBE, 

Civil action for hbel. The Tri-State Medical Association was not 
served with summons. 

The plaintiff, who testifies that she is a professional teacher of educa- 
tional psychology, a lecturer on personality, beauty and charm, was 
pursuing her profession in Charlotte, N. C., during the summer of 1926, 
when the defendant, who is the editor of the official organ of the Tr- 
State Medical Association, “Southern Medicine and Surgery,” published 
in said magazine, in the June and July issues, articles of and concerning 
the plaintiff, one under the heading: “For War on Medical Fakers: 
With Field Notes of a Skirmish: The Fantastic Cults and Isms Will be 
Energetically Opposed and Exposed at Every Opportunity,” meaning 
thereby to charge the plaintiff with being a faker, a teacher of fantastic 
isms, and a member of fantastic cults. It was asserted in said article 
that the plaintiff had been arrested in Florida for practicing medicine 
without a leense, which was true, but omitted to state that the case 
against her was dismissed. Defendant’s publication also contained the 
statement that plaintiff advertised in MeFerrin’s Health Bulletin, 
“whose columns were patronized by either quacks or faddists, and 
doubtless ‘Dr. Stevenson feels at home among this class.” 
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Plaintiff testified that the defendant came to her hotel while she was 
in Charlotte and threatened to do her harm. He is alleged to have said, 
“YT will find something, if I want to, against you, and I am going to”; 
whereupon the defendant was shown the door. Plaintiff lectured upon 
such subjects as “The Cause of Old Age,” “How to Stay Young,” 
“Rejuvenation Through Auto-Suggestion,” “Eating Your Way Back 
to Health,” “Forces Within You and How to Use Them,” and other 
subjects of like nature. 

Again, in the summer of 1931, while the plaintiff was lecturing in 
Asheville, N. C., or preparing to lecture before the Asheville Normal 
and Teachers College, the defendant wrote to Dr, Jchn E. Calfee, 
president of said institution, and enclosed copies of his articles as “bits 
of information for whatever disposal you care to make,” which said 
articles were read before the school, and the plaintiff’s work brought 
to a close. 

The defendants, other than the Tri-State Medical Association, pleaded 
the truth of the articles as a defense, also their qualified privilege and 
alleged that they were written in good faith, without any malice or ill- 
will towards the plaintiff. 

The jury returned the following verdict: 

“I. Did the defendant publish of and concerning the plaintiff the 
matters alleged in the complaint by writing letter and mailing clippings 
from his publication to Dr. John E, Calfee?: Answer: Yes. 

“2. Were such statements false and defamatory? Answer: Yes. 

“3. Was such publication done in malice? Answer: Yes. 

“4, What damage, if any, is plaintiff entitled to recover? Answer: 
$3,000.” 

Judgment ou the verdict in the General County Court, from which 
the defendants appealed on questions of law to the Superior Court of 
Buncombe County where the judgment of the trial court was upheld. 

From this latter judgment, the defendants appeal, assiguing errors. 


Aitchin & Kitchin and Weaver & Miller for plaintiff. 
B.S. Whiting and Brock Barkley for defendants. 


Stacy, C. J., after stating the case: The trial court held that the 
original publication of the alleged defamatory articles was privileged, 
and limited the plaintiff to the subsequent publication of said articles 
in 1931, when the defendant mailed them to Dr. Calfee, president of 
the Asheville Normal and Teachers College, and caused plaintiff’s work 
in .\sheville to be stopped. 

It is the contention of the.defendant that this letter was, at least, 
qualifiedly privileged, and, therefore, both falsity and actual or express 
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malice must be shown to establish liability. Ramsey v. Cheek, 109 
N. C., 270, 18 §. E., 775; Brown v. Lumber Co., 167 N. C., 9, 82 
S. E., 961; Newberry v. Willis, 195 N. C., 302, 142 8. E., 10; Hartsfield 
v. Hines, 200 N. C., 356, 157 S. E., 16. 

The question is presented by exception to the following instruction on 
the third issue: “The court instructs you unless.it was done with some 
malice, not necessarily ill-will; but without just cause or excuse, why 
then that would end the case—that is to say, if it was in good faith, 
why then that would end the case.” 

The contention is, that, in a case of this kind, express or actual malice 
must be proved, and not merely legal or implied malice; and Ramsey 
v. Cheek, supra, is cited as a controlling authority on the subject. There, 
it was said: “In this class of cases (qualified privilege), an action will 
lie only where the party is guilty of falsehood and express malice. 13 
A. & E., 406. Express malice is malice in fact, as distinguished from 
implied malice, which is raised as a matter of law by the use of words 
libelous per se, when the occasion is not privileged. Whether the occa- 
sion is privileged is a question of law for the court, subject to review, 
and not for the jury, unless the circumstances of the publication are in 
dispute, when it 1s a mixed question of law and fact.” 

But taking the instruction in connection with other portions of the 
charge, we do not regard it as necessarily offending against the dis- 
tinction between actual and implied malice, though it might have been 
clearer. Speaking to a similar instruction in Gattis v. Kilgo, 128 
N. C., 402, 38 S. E., 9381, it was said: “In his charge on the ques- 
tion of malice, his Honor was also correct in stating in substance 
that although the malice, which is a necessary ingredient in the consti- 
tution of a libel where the publication is privileged, is actual or express 
malice—that which is popularly called malice—and not malice in law, 
yet that it was not necessary that the ill-will or malice of the defendant 
should have been against the plaintiff personally, and that if the publi- 
cation was not in good faith for the reason claimed, but from a wrong- 
ful, indirect and ulterior motive and was false, the same would be 
malicious. The request, therefore, of the defendants’ counsel to the 
court for instruction that malice in fact means personal i}l-will and a 
desire to injure the plaintiff was properly refused. Ramsey v. Cheek, 
109 N. C., 270; Odgers Libel and Slander, 266, 267.” 

In actions for libel, it is not necessary that particular ill-will or 
malice should exist toward the plaintiff. Savage v. Davis, 181 N. C., 
159, 42 S. E., 571. It may be otherwise in an action for malicious prose- 
eution. Brooks v. Jones, 33 N. C., 260; Dickerson v. Refining Co., 201 
N. C., 90, 159 S. E., 446. Or where punitive damages are sought to be 
recovered. Tripp v. Tobacco Co., 193 N. C., 614, 187 8. E., 871. 
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It will be observed that in the instruction here complained of the jury 
was told if the letter in question was written in good faith, “why then 
that would end the case.” So, the jury must have found that the articles 
were false, and that the letter was mailed to Dr. Calfee maliciously or 
for uo good purpose. The plaintiff was required to show that the de- 
fendant was governed by a bad motive, and that he did not act in 
good faith. Riley v. Stone, 174 N. C., 588, 94 S. E., 484. Malice in this 
connection is defined as “any indirect and wicked motive ‘which induces 
the defendant to defame the plaintiff. If malice be proved, the privilege 
attaching to the occasion is lost at once.” Odgers Libel and Slander, 
267. The privilege attaching to the occasion in the instant case, there- 
fore (1f indeed any attached, which may be doubted), was at once lost 
upon the showing of malice. Ramsey v. Cheek, supra; Brud v. Hudson, 
113 N. C., 203, 18 S. E,, 209. 

The plaintiff contends that in mailing the letter to Dr. Calfee, the 
defendant was not actuated by any desire to protect the public, but was 
possessed of a spirit of unkindness, and sent the letter “with intent to 
injure her.” The defendant, on the other hand, says that he was merely 
interested in the medical profession; that he acted in good faith, with no 
ulterior motive, and that he mailed the letter only in the interest of the 
public good. These contentions were fully given to the jury by the trial 
court in its instructions. Hence, viewed in the light of the whole charge, 
it would seem that the excerpt is free from reversible error. Lewis v. 
Carr, 178 N.C., 578, 101 §, H., 97; Adcock v. Marsh, 30 N. C., 360. 

Having reached the above conclusion with respect to the exception to 
the charge, it is unnecessary to decide whether the occasion was in fact 
“unprivileged” as the plaintiff contends (Alerander v. Vann, 180 N. C., 
187, 104 8. E., 360), or “qualifiedly privileged” as the deferdant asserts. 
Elmore v. BR. R., 189 N. C., 658, 127 S. E., 710; Fields v. Bynum, 156 
N. C., 413, 72 S. E., 449. The case was tried upon the defendant’s 
theory, which was more favorable to him than the plaintiff's, thus leay- 
ing him without cause for complaint so far as the question of qualified 
privilege is concerned. Undoubtedly, the publication was actionable, if 
untrue and not privileged, for it tended to expose the plaintiff to ridicule 
or scorn, and was calculated to injure her in her calling or profession. 
Pentuff v. Park, 194 N. ©., 146, 188 S. E., 616; Riley v. Stone, supra. 

Finally, it is contended the action should be dismissed because no 
damage has been shown. The point is without merit. Plaintiff not only 
proved losses of a financial nature, but she also establishcd injury to 
her reputation and standing in the community as a result of the publica- 
tion in question. Her answer to this contention is one of philosophic 
paraphrase: “He who steals my purse steals trash, but he who robs me 
of my good name takes all that I have; takes that which envicheth him 
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not, but impoverisheth me.” Verily, a good name is rather to be chosen 
than great riches, Prov, 22:1. 

The evidence is quite sufficient to carry the case to the jury, and in 
no view of it, could the motion to nonsuit have been allowed. Pentuff v. 
Park, supra; Ivie v. King, 167 N. C., 174, 83 8. E., 339; 17 R. C. L, 
294. 

A careful perusal of the record leaves us with the impression that the 
ease is free from reversible error. The judgment of affirmance entered 
by the Superior Court will be upheld. 

Affirmed. 


C. i, SMITH, AGENT For 8S. A. MOORE, y. P. L. GORDON. 
(Filed 14 June, 193838.) 


1. Judgments N b—Forecign judgment in rem in nature of attachment 
is conclusive only to value of property seized and sold. 

A distress judgment of another state in a proceeding in rem in the 
nature of an attachment, obtained without personal service, is conclusive 
only to the amount of the value of the property seized and sold, and 
an action on the judgment may not be maintained in this State to 
recover the balance due on the judgment after deducting the amount 
brought by the sale of the property. 


2. States A a— 
In an action on a debt contracted in another state in which the statute 
of limitations is pleaded the statute of limitations of the forum must 
govern. 


3. Limitation of Actions C b— 


The three-year statute of limitations bars a simple action for debt, 
and where a letter relied on as arresting the running of the statute is 
written more than three years before the commencement of the action it 
is ineffective. C. 8S., 416. 


4. Same—tLetter in this case held not to remove bar of statute of Lmita- 
tions. 


In order for a letter signed by the debtor to remove the bar of the 
statute of limitations it must contain an express, unconditional promise 
to pay or a definite, unqualified acknowledgment of the debt as a subsist- 
ing obligation, and a letter acknowledging the debt at the time defendant 
left plaintiff's city but claiming that it had been canceled by the creditor's 
action in selling the debtor’s goods of a value greatly in excess of the 
debt, is not such an acknowledgment of a subsisting obligation as will 
repeal the statutory bar. 


Crvit action, before Cowper, Special Judge, at May Term, 1932, of 
Pasquotank. 
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On 25 September, 1926, C. L. Smith, agent for S. A. Moore, in an 
action in the Cireuit Court for Kanawha County, State of West Vir- 
ginia, secured a judgment against the defendant for the sum of $710.00 
with interest thereon. This judgment recites that on 2 September, 1926, 
an affidavit was filed as provided by statute and a distress warrant issued 
against the defendant, commanding the proper officer of the State of 
West Virginia “to distrain so much of goods and chattels of defendant 
as were found upon messuage and tenement described in the affidavit as 
shall be sufficient to satisfy the rent in arrears and the cost of the dis- 
tress as claimed in the said affidavit,” ete. Pursuant to such warrant 
certain personal property of defendant was seized anc sold. The sale 
was made on 6 October, 1926, and the property, according to the return 
of the constable, brought $50.00. 

On 23 May, 1930, the plaintiff Smith, as agent for seid Moore, insti- 
tuted an action against the defendant 1n Pasquotank County. The com- 
plaint recited the West Virginia judgment and said jucgment was duly 
authenticated as provided by law. The defendant did not answer and a 
judgment by default was taken. However, this judgment was after- 
wards vacated on the ground of excusable neglect, and the plaintiff did 
not appeal. Hence this phase of the case is not relevant. The defendant 
filed an answer alleging that the plaintiff had secured a judgment 
against him in West Virginia without personal service and had seized 
and sold all of his office furniture and fixtures. The evidence tended to 
show that S. A. Moore owned an office building in Charleston, West 
Virginia, and that the defendant rented certain offices and vacated the 
premises and left the State. On 24 July, 1926, the defendant wrote the 
following letter: “Maple City, Mich., 24 July, 1926. Mr. S. A. Moore, 
Charleston, W. Va., Dear Mr. Moore: Your letter cf the 21st just 
received and I am only answering it as I am sending to my friend 
George Brooks a copy of this letter so he will know just how I stand 
in reference to my indebtedness to you. When I left Charleston I owed 
you $378.00 up to the fifteenth of January, 1926, when I told you that 
I was leaving and where you said that you would have to hold my 
equipment for the debt, which was all that was said. Then in March 
you write me that you have me charged with rent to March first at 
the full rate on account of my stuff still being in the cffice, and there- 
after you would have it moved to one room and only caarge me thirty 
dollars a month storage, your rooms you must remember only rented 
for twenty dollars a month. I wrote you then that I would pay you the 
$378.00 from January the fifteenth interest added as fast as I could, and 
that I would pay no further attention to any communication until you 
sent me over your signature a statement of my true indebtedness, So 
far you have failed to do so, and that is the reason that I have made 
no effort to pay you anything. I also said in the same letter that you 
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be right sure of your legal rights to sell any of that equipment as you 
threatened to do. P. L. Gordon.” On 19 December, 1929, the defendant 
also wrote the following letter: “Camden, N. C., 19 December, 1929. 
American Creditors Association, Cincinnati, Ohio. Gentlemen: Your 
form letter in regard to my indebtedness to Mr. 8. A. Moore, of Charles- 
ton, W. Va., just received and in reply will say that I never owed Mr. 
Moore any such sum, but when I left Charleston on January, 1926, 
I did owe him $378.00, and the accompanying copy of a letter that I 
wrote to Mr. Moore from Michigan in July of that year will show you 
just how matters stood between us. Since the writing of that letter 
some two years ago he sold my equipment which was worth to me more 
than the indebtedness, and I consider that my debt to him has been 
automatically canceled therefor. Besides office furniture there was a 
library that was worth not less than five or six hundred dollars and all 
in all there was about a thousand or twelve hundred dollars worth of 
material that I left to secure an indebtedness of only $378.00. This has 
all been sold by order of court as I was notified by the authorities such 
action was being taken by Mr. Moore some time in 1926 or 1927. It 
would naturally embarrass me for you to do as you threaten, but do not 
think for one moment that I will not meet you in any const. P. LL. 
Gordon.” 

At the close of plaintifl’s evidence the defendant moved for judgment 
of nonsuit. .. judgment cf nonsuit was entered and the plaintiff 
appealed. 


Geo. J. Spence for plaintiff. 


W. I. Halstead for defendant. 


Brocpen, J. The two determinative questions of law presented by 
the record are: 

1. What is the effect of the distress judgment rendered in West Vir- 
ginia in September, 1926? 

2, Do the letters written by the defendant prevent the bar of the 
statute of limitations? 

The West Virginia judgment, upon its face, is a proceeding in rem 
in the nature of an attachment and was obtained without personal service 
upon the defendant. Such a judgment “is conclusive evidence that the 
debt sued on was due to the plaintiff in it, to the value of the property 
attached, but of nothing more.” Peebles v. Patapsco Guano Co., 77 
N.C., 2383; Warlick v. Reynolds, 151 N. C., 606, 66 S. E., 657; Johnson 
v. Whilden, 166 N. C., 104, 81 S. E., 1057. Consequently, the plaintiff’s 
suit cannot be maintained upon the judgment, but must of necessity 
rest upon the debt. As against the debt the defendant pleads the statute 
of limitations. In actions of debt the statute of limitation of the forum 
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must govern. Tieffenbrun v. Flannery, 198 N. C., 397, 151 S. E., 857. 
Obviously the three-year statute of limitations bars the debt unless the 
letters set out in the record are sufficient to remove the bar and keep the 
debt alive. C. S., 416, prescribes the statutory method of arresting 
the running of the statute. The accepted principle of law was stated in 
Phillips v. Giles, 175 N. C., 409, 95 S. E., 772, as follows: “In order 
to revive a debt which is barred by the statute, there should be an express 
unconditional promise to pay the same or that there should be a definite, 
unqualified acknowledgment of the debt as a subsisting obligation and 
from which the law will imply a promise to pay.” Wells +, Hill, 118 
N. C., 900, 24 8S. E., 771; Irvin v. Harris, 182 N. C., 647, 109 S. E., 
867. Manifestly the letter of 24 July, 1926, even if it amounted to an 
express promise to pay the debt, was ineffective on 23 May, 1930, when 
the present suit was instituted. Moreover, the letter of 19 December, 
1929, is not such an acknowledgment of a subsisting obligation as the 
statute or decisions contemplate as sufficient and adequste to tear down 
the bar of lmitation. Therefore, the ruling of the «rial judge was 
correct. 

The court is not inadvertent to the fact that the action was instituted 
by Smith as agent for Moore, but it is not deemed necessary to discuss 
this phase of the case. 

Affirmed. 


W. V. DORRITY v. GREATER DURHAM BUILDING AND LOAN 
ASSOCIATION anp C. 8S. HOLLAND. 


(Filed 14 June, 1938. 


Fraud A e-——Evidence held not to bring case within exceptions to rule 
that failure to read instrument constitutes negligence. 


Where in an action for fraud there is no evidence that plaintiff was 
illiterate or that he was prevented from reading the ayreement by any 
trick, artifice, scheme or device, and no evidence of any misrepresentation 
on the part of defendant's agent, and it appears tha: the agreement 
signed by plaintiff clearly and in detail set forth the elements of the 
transaction, the defendant's motion as of nonsuit is properly allowed, 
the evidence failing to bring the case within any of the exceptions to 
the rule that the failure to read an instrument constitutes negligence 
barring a recovery for the failure of the instrument to contain the 
agreement as understood by plaintiff. 


Civin action, before Barnhill, J., at September Term, 1932, of 
DvcruHAM. 

The plaintiff instituted this action against the defendant alleging that 
an agent of defendant on or about 22 April, 1929, sold to the plaintiff 
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a membership certificate in the defendant Building and Loan .Associa- 
tion for the sum of $250.00 and collected therefor in cash, whereas in 
truth and in fact the said ageut represented to the plaintiff at the time 
of sale that he was selling stock in the corporation and the plaintiff 
thought he was buying stock therein. Plaintiff said: “Mr. Holland told 
me he wanted to sell me some stock in the Greater Durham Buulding 
and Loan at six per cent. He came to me two or three times and | 
did not buy. Well he come to me and wanted to sell me the stock and 
I bought one hundred shares of stock. I was paying $2.50 per share 
for it. I paid him $250.00. He told me he would send me my stock or 
bring 1t to me in a few days, and in two or three days he come up there 
and brought me a little book and something there. He said it was my 
stock. This is what he brought me.” The document referred to by the 
plaintiff was the certificate of membership, stating among other things: 
“This is to certify that W. V. Dorrity, of Durham, North Carolina, has 
paid the sum of two hundred and fifty dollars as a membership payment 
and is hereby entitled to membership in, and is a member of the Greater 
Durham Building and Loan Association, subject to the by-laws of the 
association as they now are, or as they may be hereafter amended, and 
one hundred shares of the par value of fifty dollars (450.00) each are 
reserved for said member in accordance with the by-laws, payments 
thereon to be made at the rate of not less than twenty-five cents per 
share per month,” cte. 

At the time the membership certificate was delivered the agent also 
delivered to the plaintiff a book purporting to be a passbook with spaces 
for deposits and withdrawals. The last page of the book states: “This 
certifies that W. V. Dorrity, of Durham, North Carolina, is a member 
of Greater Durham Building and Loan Association and is the owner 
of one hundred shares of stock therein,” ete. 

On 20 April, 1929, the plaintiff made a written application to the 
defendant company as follows: “The undersigned hereby subscribes 
for one hundred shares of the capital stock of Greater Durham Building 
and Loan Association, a body corporate, incorporated under the laws of 
the State of North Carolina, of the par value of $50.00 cach, pavable 
in cash herewith or in monthly installments of not Jess than twenty-five 
cents per share per month, the first of such installment accompanying 
this application. I also agree to pay with this subscription a member- 
ship paymeut of $2.50 per share to establish a fund from which you are 
authorized to defray expense of organization, extension, operation and 
equipment, such as rent, office expense, advertising, solicitors, salesmen, 
office help, ete., and to establish a reserve for the association, for which 
a membership certificate shall be issued. The unembership certificate 
does not draw specified dividends but is fully participating in the sur- 
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plus earnings and profits of the association. The membership certificate 
is not withdrawable, but may be sold or transferred at any time by 
holders thereof, together with capital stock account. All other payments 
together with such dividends as shall have been declared thereon may 
be withdrawn in accordance with the by-laws of the association. No 
person is authorized to chauge or alter the terms of tais subscription 
or to bind the association by any statement not contained herein. A 
copy of this appheation and subscription appears on “he reverse side 
of the receipt issued in acknowledgment of this subscription. The 
Greater Durham Building and Loan <Assoeiation reserves to itself the 
right to reject any or all applications for shares aud to reduee or 
allot all appheations for shares in the manner deemed by the association 
to be for its best interest. Signed: W. V. Dorrity.” 

At the conclusion of all the evidence the trial judge sustained the 
motion of nonsuit, and the plaitiff appealed. 


R. O. verett and J. Grover Lee for plaintiff. 
Fuller, Reade & Fuller and B.C. Brooks, Jr., for defendant. 


Brounen, J. There was no evidence that the plaintiff was ilhterate 
or could not read and write, although he testified that he read poorly. 
The subseription agreement which the plaintiff signed, explained the 
transaction in detail and advised him positively that he was paying 
$250.00 for a membership in the defendant corporation, and that in 
addition to such membership fee he would be required to pay twenty-five 
cents per share for the stock in accordanee with the by-laws of the 
company. Moreover C. 8., 5176 authorizes in proper instances building 
und loan associations to prescribe an entrance fee to be paid by share 
holders. 

The pertinent and governing principle of law was thus stated in Co/t 
v. Aimball, 190 N. C., 169: “It is the defendant’s duty to read the 
contract or have it read to him, and his failure to do so, in the absence 
of fraud, is neghgence, for which the law affords no redress, The de- 
fendant’s duty to read or have read to him the contract, is a positive 
duty of which he is not relieved, except in cases of fraud. 
Having executed the contract, and no fraud appearing in the procure- 
ment of the execution, the court is without power to reheve the defendant 
on the ground that he thought it contained provisions wh-ch it does not.” 
The same principle relating to contracts generally is applicable to stock 
subscription agreements. Thus in Improvement Co. v. Andrews, 176 
N. C., 280, 96 S. E., 1032, the Court said: “The fact that this is a 
subscription to stock does not take the case out of the usual rule. It 
scems to be generally agreed that where a subscription contract is re- 
duced to writing and signed, all oral agreements, whether prior or 
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cotemporaneous, are merged in it and parol evidence of them cannot 
be received to vary the legal purport of the writing.” See Hotel Corpora- 
tion v. Overman, 201 N. C., 337. 

The negligence rule referred to in many of the decisions does not 
apply: (1) where the person signing the agreement was illiterate or 
otherwise incapable of understanding the writing; (2). where there is 
positive misrepresentation of contents of the paper-writing of such type 
and character as to deceive a person of ordinary prudence and the 
person signing such agreement reasonably relied upon such misrepre- 
sentation; (3) where the party procuring the signature resorted to some 
device, scheme, subterfuge, trick or other means of preventing or inter- 
fering with the reading of the paper or reasonably tending to throw 
a person of ordinary prudence off guard. 

However, none of the foregoing elements appear in this case. There 
is no evidence that the agent misrepresented the contents of the subscrip- 
tion agreement which the plaintiff signed, nor was there any trick, 
artifice, scheme or device resorted to tending to prevent or interfere 
with the reading of the agreement. Therefore, the ruling of the trial 
judge is correct. 

Affirmed. 


JOSEPH S. FRANCIS, EMPLOYEE, BY His GUARDIAN, W. L. FRANCIS, v. 
CAROLINA WOOD TURNING COMPANY, EMPLOYER, AND CONSOLI- 
DATED UNDERWRITERS, INSURANCE CARRIER, 


(Filed 14 June, 1933.) 


1. Master and Servant F i—Jurisdictional findings of Industria] Com- 
mission are not conclusive On appeal. 

The findings of fact of the Industrial Commission in a hearing before 
it that the claimant was not an employee within the meaning of the act 
at the time of the injury is a jurisdictional finding and is not binding 
on the Superior Court on appeal, and the Superior Court’s finding from 
conflicting evidence that the claimant was an employee will be upheld 
upon further appeal to the Supreme Court. 


2. Same—Superior Court has no authority to order an award of com- 
pensation upon appeal from judgment of Commission dismissing the 
case. 

Where upon appeal the Superior Court reverses the judgment of the 
Industrial Commission dismissing a proceeding under the Compensation 
Act on the ground that it was without jurisdiction for that the claimant 
was not an employee within the meaning of the act, the Superior Court 
should remand the case to the Industrial Commission for a finding as to 
whether the injury resulted from an accident arising out of and in the 
course of the employment, and judgment entered in the Superior Court 
ordering an award of compensation is erroneous. 
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APPEAL by defendants from Sink, J., at October-November Term, 
1932, of Swain. Modified and affirmed. 

This is a proceeding begun and prosecuted before the North Carolina 
Industrial Commission for compensation under the provisions of the 
North Carolina Workmen’s Compensation Act. 

The facts found by Commissioner Wilson at a hearirg before him on 
9 May, 1932, and approved by the full Commission on plaintiff’s appeal 
from his order dismissing the proceedings, are as follows: 

“1. The Carolina Wood Turning Company and its regular employees 
are subject to the provisions of the North Carolina Workmen’s Com- 
pensation Act. 

2. The Consolidated Underwriters was, on 2 September, 1932, the 
Insurance carrier which had insured the ability of the Carolina Wood 
Turning Company under the North Carolina Workmen’s Compensa- 
tion Act. 

3. The plaintiff, Joseph S. Francis, on 2 September, 1932, sustained 
a serious injury while working at a table in the defendant employer’s 
plant. 

4. The plaintiff was totally disabled for sixty days immediately 
following the injury, and has lost the use of the first, second, third and 
fourth fingers of his left hand; his average weekly wag> was $11.45. 

5. The accident resulting in injury to the plaintiff did not arise out 
of and in the course of his employment, as plaintiff at the time of the 
accident was not an employee within the meaning of the North Caro- 
lina Workinen’s Compensation Act,” 

On the foregoing facts, Commissioner Wilson concluded as a matter 
of law that the North Carolina Industrial Commission was without 
jurisdiction of the proceeding, and ordered that the same be dismissed 
for that reason, This order was affirmed by the full Commission, and 
the plaintiff appealed to the judge of the Superior Court of Swain 
County. 

At the hearing of plaintiff’s appeal, the judge of the Superior Court 
found as a fact from all the evidence that the plaintiff was an employee 
of the defendant Carolina Wood Turning Company at the time of the 
accident, and that his injuries were the result of an accident which 
arose out of and in the course of his employment. Upon these findings 
of fact, it was ordered and adjudged that the order of the North Caro- 
lina Industrial Commission dismissing the proceedings be and the same 
was reversed; and it was further ordered and adjudged that the plaintiff 
is entitled to compensation for his injuries to be paid iy the defend- 
ants in accordance with the provisions of the North Carolina Work- 
men’s Compensation Act. 

From this judgment, the defendants appealed to the Supreme Court. 
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T. D. Bryson, Jr., and E. C. Bryson for plaintiff. 
Johnston & Horner for defendants. 


Connor, J. There was evidence at the hearing of this proceeding be- 
fore Commissioner Wilson, tending to show that the plaintiff, Joseph 58. 
Francis, was an employee of the defendant, Carolina Wood Turning 
Company, at the time of the accident which resulted in his injuries; 
and there was evidence to the contrary. Upon consideration of all the 
evidence, Commissioner Wilson found that the plaintiff was not an 
employee of the said defendant at the time of the said aceident. This 
finding of fact was approved by the full Commission, which thereupon 
affirmed the order of Commissioner Wilson, dismissing the proceeding, 
for the reason that the North Carolina Industrial Commission had no 
jurisdiction of plaintiff’s claim for compensation under the provisions 
of the North Carolina Workmen’s Compensation .Act. On plaintiff’s 
appeal from the order of the full Commission to the Superior Court, 
the judge presiding reviewed all the evidence, and found that plaintift 
was an employee of the defendant at the time of the accident, and 
thereupon reversed the order of the Commission dismissing the pro- 
ceeding. The question presented by defendants’ appeal from the judg- 
ment of the Superior Court to this Court, is whether the finding of fact 
made by Commissioner Wilson and approved by the full Commission was 
conclusive and binding on the parties to the proceeding. 

In Aycock v. Cooper, 202 N. C., 500, 163 S. E., 569, it was held that 
“when the jurisdiction of the North Carolina Industrial Commission 
to hear and consider a claim for compensation under the provisious 
of the North Carolina Workmen’s Compensation .\ct, is challenged by 
an employer, on the ground that he is not subject to the provisions of 
the act, the findings of fact made by the Commission, on which its 
jurisdiction is dependent, are not conclusive on the Superior Court, and 
that said court has both the power and the duty, on the appeal of either 
party to the proceeding, to consider all the evidence in the record, and 
find therefrom the jurisdictional facts, without regard to the findings of 
such facts by the Commission. A contrary holding might present a 
serious question as to the validity of the statutory provisions with respect 
to the effect of the findings of fact made by the Commission.” 

In the instant case where the evidence in the record with respect to a 
jurisdictional fact was conflicting, the finding by the Commission was 
not conclusive, and the judge had the power, upon his review of all the 
evidence, to find the said fact otherwise than as found by the Com- 
mission. There was no error in his judgment which is to the effect that 
the Commission has jurisdiction of this proceeding. In that respect the 
judgment is affirmed. 
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There is error, however, in the judgment directing that an award 
be made to the plaintiff for compensation to be paid by the defendants 
in accordance with the provisions of the North Carolina Workmen’s 
Compensation Act. The North Carolina Industrial Commission, alone, 
has jurisdiction to find the facts on which the liability of the defendants 
must be determined. Winberry v. Farley Stores, Inc., ante, 79, 167 
8. E., 475. The proceeding stout be remanded by the Siperiar Coixt 
of Sra County to the North Carolina Industrial Commission, which 
will find whether or not the plaintiff was injured by an necident which 
arose out of and in the course of his employment. As modified in accord- 
ance with this opinion, the judgment is 


Affirmed, 


STATE v. SOPHIA E. LAYTON, 
(Filed 14 June, 1938.) 


1. Homicide G c—Foundation for admissibility of dying cleclaration held 
properly laid in this case. 


Testimony that deceased declared she was going to die, and that at the 
time of the declaration she was desperately sick and that death ensued 
Within two days, constitutes a proper foundation for the admissibility of 
her dying declaration, and since a dying declaration is judged by the 
same standards as other evidence and is not admissible unless the 
declarant could testify to the same facts if he were a witness, the testi- 
mony of declarant’s attending physician as to whether declarant thought 
she was going to die at the time of the declaration is immaterial. 


2. Same— 
The fact that a dying declaration does not identify defendant does not 
render it incompetent where there is other sufficient evidence of defend- 


aunt's identity as the perpetrator of the crime, the dying daclaration being 
of a material fact connected with the crime. 


3. Homicide G e—Kvidence of defendant's identity as person who com- 
mitted abortion resulting in death held sufficient. 


In this prosecution for performing an abortion resulting in death there 
was evidence that defendant had agreed to perform an abortion upon de- 
ceased for a stated sum, that defendant visited deceased's room at 2 
hotel and stated that she left an instrument with decensed which de- 
ceased could use if she desired, that defendant was seen leaving the 
elevator in deceased's hotel and that the witness immediately went to 
deceused’s room and that deceased immediatly said that a lady had per- 
formed the operation, and that defendant received a sum of money from 
deceased's associate, is held sufficient to be submitted to the jury on the 
question of defendant's identity as the person who had committed the 
abortion. 


~I 
O 
Le 4 


NCI SPRING TERM, 1933. 


ee 


STATE uv. LAYTON, 


—— 


CrimtnaL action, before Cranmer, J., at January Term, 1953, of 
WAKE. 

The defendant was indicted for the murder of Celia Roberts, The 
evidence tended to show that Miss Celia Roberts, a young woman, about 
twenty years of age, became pregnant. Harris, a witness for the State, 
testified that he came to Raleigh on 11 July, and at the request of a man 
named Manguin made an appointment with the defendant “to see if she 
would perform an abortion on Miss Celia Roberts.” The defendant in- 
formed him that the cost would amount to $30.00. Thereafter on the 
14th or 15th of July Miss Roberts came to Raleigh and went to the 
Carolina Hotel and procured a room. Harris immediately informed 
the defendant that Miss Roberts was at the hotel. She went to the hotel 
with Mangum and a woman and went to the room of deceased. Harris 
thereafter paid to the defendant and she accepted $14.00 in cash. 
Mangum testified that the deceased Miss Roberts described the defendant 
to him and that on Tuesday he saw her get off the elevator at the hotel 
as he was getting on, to visit the deceased in her room. He testified 
that when he reached the room of the deceased she said: “it was all 
over, the operation. She said a lady did it” but did not know her name. 
He had seen the defendant go out. “I did not see Mrs. Layton im the 
room, but I saw her on the elevator.” The State also offered evidence 
that the defendant stated to Harris that she had left an instrument 
that Miss Roberts could use, but that she could not perform the opera- 
tion for the reason that the deceased was then five months pregnant. Dr. 
Thomas examined the deceased in the hospital on 22 July and found 
that she was suffering from an incomplete abortion, resulting in death 
on 24 July. The physician further testified: “She was desperately sick 
when she came there, and we so advised her. When [ was taking her 
history she told me she knew she was going to die. You know, people 
talk somctimes when they are sick. She just said: ‘l am so sick I am 
going to dic.’ I told her that she was very sick, but was not necessarily 
sick enough to die or something like that.” .\t this point in the testi- 
mony the court asked the physician the following questions: “Did she 
appear to you to be in apprehension of impending death?” CA.) “Her 
temperature was very high and her pulse very rapid.” (Q.) “When she 
made that statement that she thought she was going to die do you think 
she thought she was going to die?” CA.) “Yes.” (Q.) “Did she make 
any statement to you, and, if so, what did she say?” (A.) “I asked 
her how long she had been sick? . . . (This was on Tuesday), and 
she said on last Friday she came to Raleigh and went to the Carolina 
Hotel, and some lady came to her room and inserted a tube into her 
womb about eleven o’clock, and at three o’clock in the morning she 
went to the bath room and the fetus passed. I made a blood test and 
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she was very sick.” The defendant objected to the questinus so pro- 
pounded by the court and to the answers of witness, particularly to 
the answer containing the purported dying declaration of deceased. 
There was evidence that the defendant had refused to perform the 
operation and that the deceased had stated to the witness Harris that 
“she had done it herself and the woman would not help her.’ The de- 
fendant denied that she had anything to do with the abortion or that 
she had ever seen the deceased or talked with Harris about performing 
the operation. Several witnesses testified that the character of the de- 
fendant was good. The jury convicted the defendant-and recommended 
mercy. The trial judge imposed a sentence of five yerrs in the State’s 
prison, and from the judgment so pronounced the defendant appealed. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
Thomas W. Ruffin and R. B. Templeton for defendant. 


Broapren, J. (1) Was the dying declaration of deceased competent é 

(2) Was there sufficient evidence that the defendart committed the 
erime laid in the bill of indictment ? 

The general principle is that “dying declarations must be confined 
to the facts connected with the act of killing, facts attending the act 
and forming a part of the res geste.” 8. uv. Jefferson, 125 N. C., 712, 
84.5. E., 648. The competency of dying declarations is determined by 
the same standard as the testimony of a living witness in the court and 
subject to cross-examination. That is to say, the fact that a certain 
declaration is made by a dying person, does not make the declaration 
competent unless the same person could take the witness stand and 
testify to the identical fact contained in the declaration. Consequently 
it has been held with unbroken uniformity that the mere opinion and 
conclusions of a dying declarant are not admissible. S. v. Jlil/s, 91 
N. C., 594; S. v. Jefferson, 125 N. C., 712; 8. ». Beal, 199 N. C., 278, 
1548S. E., 604; S. vr. Stone, ante, 666. Hence the opinion of the physi- 
clan as to whether the deceased “thought she was going to die” is imma- 
terial because the ultimate inquiry was not what the physician thought 
but what the deceased thought about her impending death. The testi- 
mony discloses that the deceased declared that she was going to die. She 
was then desperately sick and death ensued within two cays. Such testi- 
mony constituted a proper foundation for the admissibility of her dying 
declaration. S. v. Shelton, 47 N. C., 360; 8S. vo. Jefferson, supra; S. v. 
Wallace, 203 N. C., 284. Therefore, the opinion of the physician as to 
her state of mind, while immaterial, does not warrant the overthrow of 
the judgment. Nor is the dying declaration incompetent for the reason 
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that the deceased did not positively identify the defendant. S. v. Beal, 
supra; S. v. Wallace, supra. If there had been no evidence tending to 
connect the defendant with the crime except the dying declaration of 
deceased that “some lady came to her room and inserted a tube into her 
womb,” the case should have been nonsuited, but the evidence discloses 
other pertinent facts and circumstances pointing to the accused. These 
may be capitulated from the State’s evidence, as follows: (1) The 
defendant had agreed to perform an abortion upon the deceased for the 
sum of $30.00. (2) The defendant visited the deceased at the hotel and 
stated that she had left an instrument with the deceased which she could 
use if she so desired. (3) The defendant was seen coming down on the 
elevator and the State’s wanes went to the room of the deceased 
immediately and she said “it was all over, the operation. - 3 a 
lady did it.” (4) The defendant received $14. 00 in money paid by the 
witness Harris. 

The foregoing facts and circumstances are sufficient in probative value 
to warrant the submission of the disputed issue to the jury. The charge 
of the court is not in the record and it is therefore assumed that the jury 
was correctly instructed upon all phases of the case. 

No error. 


OCCIDENTAL LIFE INSURANCE COMPANY vy. GEORGE LAWRENCK 
AND MARTIN O. LAWRENCE, 


(Filed 14 June, 1983.) 


Venue A c—Insurance company complying with C. S., 6411, acquires 
right to sue and be sued as domestic corporation, 


Where a foreign insurance corporation has fully complied with the 
provisions of C. S., 6411, and has moved its head office to this State and 
has domesticated here, it acquires the right to sue and be sued in the 
courts of this State as a domestie corporation, C. S., 466, 467, 468, 469, 
and where it brings a transitory action in the county of its residence the 
defendants are not entitled to removal to the county of their residence 
as a matter of right, for although C. 8., 1181, excludes insurance com- 
panies from its operation, the statutes will be construed in relation to 
their subject-matter, and the exception in C. 8., 1181, being because in- 
surance companies are exclusively dealt with elsewhere. 


AvreaL by defendants from Cranmer, J., at 20 April Term, 1933, 
of Wake. .\ffirmed, 

On 16 February, 1938, the Occidental Life Insurance Company insti- 
tuted an action in the Superior Court of Wake County against George 
Lawrence and Martin Lawrence, who are citizens and residents of 
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Carteret County. The defendants filed a motion before the clerk of the 
Superior Court of Wake County before answer (C. S., 470) for change 
of venue and removal of the cause from Wake County to Carteret 
County, where the defendants reside. The clerk of the Superior Court 
of Wake County, N. C., found certain facts and rendered the following 
judgment: 

“This cause coming on to be heard before the undersigned clerk of 
the Superior Court of Wake County upon motion of the defendants for 
change of venue for the above entitled cause from Wake County to 
Carteret County, and it appearing to the court, and the court finding 
facts as follows: (1) That the Occidental Life Insurance Company, 
plaintiff, is an insurance corporation, organized, created and existing 
under and by virtue of the laws of the State of New Mexico. (2) That 
the said Oceidental Life Tisurance Company has fully complied with the 
requirements of section 6411, C. S., and is duly domes*icated as an in- 
surance corporation in the State of North Carolina, with its head office 
and principal place of business in the city of Raleigh, county of Wake, 
and is duly authorized to conduct and to carry on an insurance busi- 
ness in North Carolina. (8) That all of the records of the said 
company are kept in its head office and principal p.ace of business 
in Raleigh, North Carolina, county of Wake, which is the place of 
business of all of the offices of said company; that the by-laws of the 
said corporation provide that the principal and head office of the com- 
pany shall be m the city of Raleigh, State of North Carolina, and that 
mectings of stockholders, directors and executive committee shall be 
held at the said office. (4) That the said Occidental Life Insurance 
Company, plaintiff herein, has duly qualified as a domestic company 
wider the Revenue Act of the State of North Carolina, and is taxable 
as such, having in the State of North Carolina morc than one-fifth 
of its assets, and pursuant to said act the said company has duly quali- 
fied with the Insurance Commissioner of the State of North Carolina 
a domestic Insurance company. (5) That, therefore, for all intents and 
purposes, and pursuant to the statutes and laws of the State of North 
Carolina, the said Oecidental Life Insurance Company <s a duly quali- 
fied domesticated corporation with its principal office and place of busi- 
ness in the city of Raleigh, Wake County, North Carolina, and that 
Wake County is the proper venue for the above entitled action. There- 
fore, 2t 1s considered, ordered and adjudged that motion of defendants 
filed herein for change of venue be and the same is hereby denied.” 

To the siguing of the foregoing judgment and to the refusal of the 
clerk to grant a change of venue for the above entitled cause from Wake 
County Superior Court to Carteret County Superior Court, the defend- 
ants except and appeal to the Superior Court of Wake County. 
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The judgment of the court below is as follows: “This cause coming 
on to be heard before the undersigned judge of the Superior Court pre- 
siding over the courts of Wake County, upon appeal of the defendants 
from judgment of the clerk of the Superior Court of Wake County 
denying defendants’ motion for removal of the above entitled cause from 
Wake County to Carteret County, as a matter of right, and 1t appearing 
to the court that the judgment of the clerk, heretofore entered, is in all 
respects proper and in accordance with law, the same is hereby affirmed. 
This 20 April, 1938. E. H. Cranmer, Judge Presiding.” 

To the foregoing judgment as signed defendants excepted, assigned 
error and appealed to the Supreme Court. 


Willis Smith and John H. Anderson, Jr., for plaintiff. 
CU. R&R. Wheatley for defendants. 


CrarKson, J. The question involved: Where a foreign insurance 
corporation has submitted to domestication in this State by filing its 
certificate of incorporation with the Insurance Commissioner, and by 
otherwise complying with the provisions of Consolidated Statutes, 6411, 
and has designated Wake County as the location of its principal office, 
and has more than one-fifth of its entire property located in this State, 
does such corporation thereby acquire the right to sue and be sued on a 
transitory cause of action in the courts of the county of its principal 
office? We think so. 

C. S., 1181, in part, is as follows: “Requisites for permission to do 
business. Every foreign corporation before being permitted to do busi- 
ness in this State, insurance companies excepted, shall file in the office 
of the Secretary of State a copy of its charter or articles of agreement,” 
ete. 

In Smith-Douglass Co. v. Honeycutt, ante, 219, at p. 221, it is 
said: “Here the plaintiff submitted to domestication by complying with 
the requisites of permission to conduct its business in this State. C.58., 
1181. It thereby acquired the right to sue and be sued in the courts of 
this State as a domestic corporation and as the place of its residence 
as defined by statute is the county of Pasquotank, the plaintiff had 
the right to bring its suit in that county.” See C. S., 466, 467, 468 
and 469. 

C. S., 6411, under “Insurance,” in part, is as follows: “Conditions 
of admission—aA foreign insurance company may be admitted and au- 
thorized to do business when it: (1) Deposits with the Insurance 
Commissioner a certified copy of its charter or certificate of organiza- 
tion and a statement of its financial condition and business, in such 
form and detail as he requires, signed and sworn to by its president and 
secretary or other proper officer, and pays for the filing of this state- 
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ment the sum required by law. (2) Satisfies the Insurance Commis- 
sioner, that it 1s fully and legally organized under the laws of its State 
or government to do the business it proposes to transact. . . . (3) 
By a duly executed instrument filed in his office constitutes and ap- 
points the Insurance Commissioner and his successor its true and law- 
ful attorney, upon whom all lawful processes in any action or legal 
proceeding against it may be served. . . . (4) Appoints as its agent 
or agents in this State some resident or residents thereof. (5) Obtains 
from the Insurance Commissioner a certificate that it has complied 
with the laws of the State and is authorized to make contracts of 
insurance,” ete. 

Defendants contend that C. S., 1181, excepts insurance companies. 
So it does, as there were other statutes that dealt exclusively with in- 
surance companies. The statutes must be construed in relation to the 
subject-inatter. The clerk found, which was sustained on appeal by the 
court below, “That the said Occidental Life Insurance Company has 
fully complied with the requirements of section 6411, C. S., and is 
duly domesticated as an insurance corporation in the State of North 
Carolina,” ete. 

We think the findings of fact correct and by analogy the case of 
Smith-Douglass Co, v. Honeycutt, supra, controlling. The judgment 
of the court below is 

Affirmed. 


STATI v. ROBERT WHITKESIDEI, Arras WHITLOE, axnp PETE CANNON, 


(Filed 14 June, 1953.) 
1. Conspiracy B a— 
A conspiracy is an agreement to do an unlawful thing or to do a lawful 


thing in an unlawful manner or by unlawful means, and the agreement is 
the crime and not the execution of the agreement. 


2. Conspiracy B b—Criminal conspiracy may be proven by circumstantial 
evidence. 

The criminal offense of conspiracy may be proven by circumstantial 
evidence, which is usually the cnly proof obtainable, and the results 
accomplished, the divergence of these results from the course which would 
ordinarily be expected, the situation of the parties and their relations to 
each other, together with the surrounding circumstances and the infer- 
ences legitimately deduetible therefrom may furnish ample proof of 
conspiracy even in the teeth of positive testimony to the contrary. 

3. Same-——Evidence of conspiracy in this case held sufficient to overrule 
motion as of nonsuit, 


In this prosecution for criminal conspiracy there was testimony that 
the appealing defendant asked the State’s witness whether a certain 
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Place was a good place to rob several hours before the place was actually 
robbed by a codefendant, that the appealing defendant and his codefend- 
ant were traveling together, with other testimony tending to establish 
the appealing defendant’s guilt of conspiracy to rob, is held sufficient to 
overrule defendant's motion as of nonsuit. 
4, Criminal Law G r— 
The credibility of a witness whose character has been impeached is a 
matter for the jury. 
5. Criminal Law L e— 
On appeal in a criminal case the Supreme Court is confined to matters 
of law or legal inference. Art. TV, see. 8. 


AppreaL by defendant, Pete Cannon, from Alley, J., at February Term, 
1933, of BUNCcOMBE, 

Criminal prosecution tried upon indictment charging the defendants 
with conspiracy to rob the Imperial Theatre in Asheville. 

It is in evidence that the defendants live in McDowell County, and 
were acquainted with each other, having spent fifteen or twenty days in 
jail together during the fall of 19382. They “bummed” their way to 
Asheville on a freight train Friday, 27 January, 19838, and stayed at 
the Salvation Army that night. The next day, between 3:00 and 4:00 
o'clock, they met Ralph McDuthe at the “Pastime Pool Room,” and told 
him they were just traveling around together, going to Knoxville. Can- 
non asked McDuflie, who apparently was an old acquaintance, if the 
Imperial Theatre—about half a block away—would be a good place to 
hold up, or if there were any good places in Asheville which he or 
anybody might rob and get away with it. McDufhe saw the defendants 
together again that night about 7:30, At 9:45 when the manager of 
the Imperial Theatre went to get the money and tickets from the box 
office, the defendant, Robert Whiteside, stepped up with a gun in his 
hand and said: “Stick ’em up, and tell the cashier to push out the 
money.” Just as the money was handed to Whiteside, he was covered 
by a member of the sheriff’s office and arrested. He dropped the money 
on the sidewalk and the manager of the theatre picked it up. 

The defendant Whiteside pleaded guilty and was offered as a witness 
for Cannon. He testified that Ralph McDuffie was mistaken in saying 
Pete Cannon was with him at the “Pastime Pool Room”; that he alone 
discussed the matter with McDuffie; and that McDuffie suggested the 
Impcrial Theatre as a good place to rob, and said he would help do it 
himself. He further testified that Cannon had nothing to do with the 
hold-up and was not a party to any conspiracy; that he wrote a letter 
to Cannon while in jail because he knew he was innocent and did not 
want to see him convicted. He said Cannon was a stranger to him 
that he had never seen him before he came into the court room. “There 
was nobody with me at all when I held up the theatre. . . . Some- 
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body besides Pete Cannon conspired with me to hold it up. ... I 
won’t tell who he was. . . . I went to the ‘Pastime Pool Rosi’ 
(and talked with McDuffie) but Pete Cannon was not with me.” 

McDuffie was recalled, after Whiteside had testified, and he reiterated 
that Cannon was the one who talked with him in the Pastime Pool 
Room. “I have never had any conversation with Whiteside. I guess he 
heard the talk I had with Cannon, if he could hear me. He was sitting 
close by.” 

MeDufhe reported the alleged conversation to the sheriff on Sunday 
morning following the attempted robbery, in consequence of which Can- 
non was arrested. 

Verdict: “Guilty as charged.” 

Judgment: LTmprisonment in the State’s prison at hard labor for a 
term of not less than seven nor more than ten years. 

The defendant, Pete Cannon, appeals, assigning errors, 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State, 
Charles A, McCrea and Worth FE. McKinney for defendant. 


Stacy, C. J., after stating the case: Robert Whiteside, apparently 
alone and unassisted, attempted to rob the _ Imperial Theatre in Asheville 
on Saturday night, 28 January, 1933, Did Pete Cannon aforetime agree 
to help him? This is the gist of the crime charged against him and ot 
which he stands convicted. 

A conspiracy is the unlawful concurrence of two or more persons in 
a wicked scheme—the combination or agreement to do an unlawful 
thing or to do a lawful thing in an unlawful way or by unlawful means. 
N. rv. Lea, 203 N. C., 18, 164 S. E,, 737; 8. . Ritter, 197 N.C, 113 
147 8S. E., 733. Indeed, the conspiracy is the crime and not its exeeu- 
tion. S. ev. Wrenn, 198 N. C., 260, 151 8. E., 261. Compare /yde 
UL. 8., 225 U. S., 3847. “As soon as the union of wills for the unlawful 
purpose is perfected, the offense of conspiracy is completed.” S. ¢. 
Knotts, 168 N. C., 178, 83 8. E., 972. 

There is a ee Betecen the offense to be committed and the 
conspiracy to commit the offense. S. «. Brady, 107 N. C., 822,12 S. E., 
325. In the one, the corpus delicti is the act itself; iu the other, it is the 
conspiracy to do the act. Note, 14 Ann. Cas., 156. 

Direct proof of the charge is not essential, for such is rarely obtain- 
able. It may be, and generally is, established by a number of indefinite 
acts, each of which, standing alone, might have little weight, but, taken 
collectively, they point unerringly to the existence of a conspiracy. 
S. uv. Wrenn, supra. When resorted to by adroit and erafty persons, the 
presence of a common design often becomes exeeedirgly difficult to 
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detect. Indeed, the more skillful and cunning the accused, the less 
plainly defined are the badges which usually denote their real purpose. 
Under such conditions, the results accomplished, the divergence of those 
results from the course which would ordinarily be expected, the situa- 
tion of the parties and their antecedent relations to each other, together 
with the surrounding circumstances, and the inferences legitimately 
deducible therefrom, furnish, in the absence of direct proof, and often 
in the teeth of positive testimony to the contrary, ample ground for 
concluding that a conspiracy exists. 5 R. C. L., 1088. 

So, in the instant case, notwithstanding the positive testimony of 
Whiteside to the contrary and the rather “broken reed” upon which the 
State is compelled to rely, we think the evidence is sufficient to carry 
the ease to the jury. Its credibility was for the twelve. 

The keystone of the State’s evidence is the alleged conversation had 
between Ralph McDuffie and the defendant Cannon at the ‘Pastime 
Pool Room,” some five or six hours before the attempted robbery. It is 
suggested that McDuffie’s interest in the case arises out of a guilty 
conscience, and a desire to shield himself, rather than from any urge 
to see the law enforecd. He was asked on cross-examination if he had 
not had a fight with Cannon over a girl in Charlotte sometime prior 
thereto. His reply was, that he had not. The general reputation and 
character of the State’s witness, like that of the defendanut’s, seems to 
have been somewhat shady or spotted. He is well known to the “law,” 
to use his vernacular, which means he is well known to the officers of 
the law, who regard him as a suspicious character. Huis testimony 1s 
not very impressive, but its credibility was for the Jury. 

If the defendant has been erroneously convicted, as he contends, he 
must attribute it to his evil associations. His appeal was to the jury, 
and we are not able to help him. Our jurisdiction is muted to review- 
ing, upon appeal, decisions upon any matter of Jaw or legal inference. 
Const., Art. IV, sec. 8. 

No error. 


MINNIE SWAINEY. ADMINISTRATRIX OF JAMES SWAINEY, DECEASED, v. 
THE GREAT ATLANTIC ANI) PACIFIC TEA COMPANY anp B. M. 
BIEALER, JR. 

(Filed 14 June, 1938.) 


1. Death B a—<Action for wrengful death may be maintained within one 
year from nonsuit in first action brought within time limit, 

Where an action for wrongful death has been instituted within one 

year from the accrual of the cause of action, and @ nonsuit has been 

entered therein, and plaintiff has paid all costs charged against her 
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in the action, the plaintiff may maintain another action commenced 
within one year from the date of the nonsuit, C. 8., 415, although more 
than a vear has elapsed since the accrual of the cause of action, C. S,, 
160, and the faet that the plaintiff has been assessed with additional 
costs upon motion for reassessment made in the second action and has 
not paid the cost so reassessed is immaterial. 

2. Evidence D k— 

Where a defendant has been examined after the filing of the complaint 
in the action, but before trial in accordance with C, 8., 900, his answers 
to the questions propounded on the examination are competent as evidence 
at the trial. 

3. Judgments L a-— 

A judgment as of nonsuit will not bar a subsequent action on the same 
cause of action where the evidence in the seeond action is not identical 
with the evidence in the first action. 

4, Negligence D c— 

Where the evidence is sufficient to support the allegations in the com- 
plaint alleging a cause of action for negligent injury, defendant's motion 
for judgment as of nonsuit is properly refused. 


AprEanL by defendants from Alley, J., at April Term, 1933, of Buy- 
COMBE. Affirmed. 

This is an action to recover of the defendants damages for the death 
of plaintifi’s intestate. 

The action was begun and tried in the General County Court of 
Buneombe County on the issues raised by the pleadings. These issues 
were answered by the jury as follows: 

“1. Was the plaintiff’s intestate injured and killed by the negligence 
of the defendant, B. M. Bealer, Jr., as alleged in the complaint? Answer: 
Yes. 

2. Was the plaintiff’s intestate injured and killed by the negligence of 
the defendant, The Great Atlantic and Pacific Tea Company, as alleged 
in the complaint? Answer: Yes. 

3. Did the plaintiff’s intestate by his own negligence contribute to his 
Injuries and death as alleged in the answer? Auswer: No. 

4, What amount, if any, is the plaintiff entitled to recover? Answer: 
#4500.” 

From judgment that plaintiff recover of the defendant the sum of 
$4,500, with interest and costs, the defendants appealed to the Supreme 
Court, assigning errors in the trial. 

At the hearing of this appeal, defendants’ assignments of error were 
overruled. The judgment was affirmed, and defendants avpealed to the 
Supreme Court. 


~] 
jt 
Gr 
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Braxton Miller and Zeb F. Curtis for plaintiff. 

Little, Smith, Kitchin & Auten for defendant, The Great Atlantic 
and Pacific Tea Company. 

Carl W. Greene for defendant, B. M. Bealer, Jr. 


Connor, J. On 22 October, 1930, James Swainey, plaintiff’s intestate, 
about 16 years of age, while riding on his bicycle on a street in the city 
of Asheville, N. C., was struck and fatally injured by an automobile 
which was owned by the defendant, The Great Atlantic and Pacific Tea 
Company, and driven by the defendant, B. M. Bealer, Jr., an employee 
of his codefendant. He died from his injuries on 25 October, 1930. 

This action was begun on 27 June, 1932. It was not begun within 
one year from the date of the death of plaintiff’s intestate. The plaintiff, 
however, instituted an action in the General County Court of Buncombe 
County in November, 1930, to recover of the defendants damages for the 
death of her intestate on the identical cause of action as that alleged in 
the complaint in this action. That action was dismissed by judgment 
as of nonsuit on 6 March, 1932. See Swamey v. Tea Co., 202 N. C., 
272, 162 S. E., 557. The plaintiff was entitled to maintain this action, 
therefore, notwithstanding the provision of C. 8., 160, if prior to its 
commencement, she had paid the costs of the former action which had 
been taxed against her. C. S., 415. It was admitted at the trial of this 
action, that the plaintiff had paid all the costs on the former action, 
which had been taxed against her, prior to the commencement of this 
action. After this action was commenced, defendants’ motion in the 
former action to retax the costs in that action was allowed, and an addi- 
tional sum was taxed against her as part of the costs in the former 
action. She has not paid this additional sum. This, however, is imma- 
terial on the question as to whether the plaintiff can maintain this 
action, and there was no error in the ruling of the trial court to that 
effect. See Hunsucher v. Corbitt, 187 N. C., 496, 122 S. E., 378. This 
action, although begun more than a year after the death of plaintiff’s 
intestate, was begun within one year after the former action was dis- 
missed by judgment as of nonsuit, and after the plaintiff had paid all the 
costs taxed against her in the former action. This was sufficient to 
entitle plaintiff to maintain this action. C. S., 415. 

On their appeal to the Superior Court from the judgment of the 
General County Court of Buncombe County, the defendants assigned as 
errors rulings of the trial court on their objections to the admission and 
rejection of evidence at the trial. These assignments of error were prop- 
erly overruled by the judge of the Superior Court. The examination of 
the defendant, B. M. Bealer, Jr., at the instance of the plaintiff, before 
the judge of the General County Court, after the complaint was filed 
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and before the trial of the action, was authorized by stetute. C. S., 900. 
The answers to the question propounded to him on this examination were 
competent as evidence at the trial when offered by the plaintiff. C. S., 
900, 

The cause of action alleged in the complaint in this action is identical 
with that alleged in the complaint in the former action. The evidence 
at the trial of this action, however, tending to show the Hability of 
defendants for the damage sustained by plaintiff by the death of her 
intestate, was not the same as the evidence at the former trial. For 
that reason the judgment dismissing the fomner action as of nonsuit, 
does not preclude plaintiff’s recovery in this action. flampton v. Spin- 
ning Co,, 198 N. C., 235, 151 S. E., 266. 

We find no error in the rulings of the judge of the Superior Court 
on defendants’ assignments of error based on exceptions at the trial in 
the General County Court. There was evidence at the trial tending to 
support the allegations of the complaint, and there was therefore no 
error in the refusal of the trial court to dismiss the action by judgment 
as of nonsuit. There is no error in the judgment. It ‘s 


Affirmed. 


FLORA COLBOCH v. INDEPENDENT LIFE INSURANCE COMPANY. 
(Filed 14 June, 193838.) 
Insurance R a—Evidence that assured was killed by being struck by a 
gasoline propelled vehicle held sufficient to be submitted to jury. 
The assured was found dead on the streets of a ciry. The plaintiff 
brought suit on a policy of accident insurance in which she was named 
beneficiary, and which provided for the payment of a certain sum if 
the assured was killed by being struck by a gasoline propelled vehicle: 
ifeld, the evidence that the assured met his death by being struck by a 
vehicle propelled by gasoline was sufficient to be submitted te the jury 
and uphold their yerdict in plaintiff's favor. 


APPEAL by defendant from Alley, J., and a jury, at February Term, 
1933, of BuNncompBer. No error, 

The complaint of plaintiff is as follows: 

“1. That the plaintiff is a resident of Buncombe County, North 
Carolina. 

2. That the defendant is a corporation duly organized and existing 
under the laws of the State of Tennessee, but authorized to do business 
and doting business in the State of North Carolina. 

3. That on 22 June, 1931, the defendant entered into a contract of 
lisurance with Walter Colboch, son of this plaintiff, under the terms 
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of which and among other provisions the life of said Walter Colboch 
was insured by the defendant against accidental death in the amount 
of $1,000, and this plaintiff was named beneficiary, all of which is 
specifically evidenced by insurance policy No. 611866, a copy of which 
is hereto attached and asked to be considered a part of this paragraph. 

4. That on 20 April, 1932, all premiums provided for in said policy 
were fully paid, and said policy was in full force and effect. 

5. That on or about the said 20 April, 1932, at about 10 o’clock p.m., 
as this plaintiff is advised, informed and believes, and so alleges, the 
said Walter Colboch was riding a bicycle on Patton Avenue, a public 
street in the city of Asheville, North Carolina, and thereby met his 
death through external violent and accidental means, occasioned by the 
collision of said bicycle with some vehicle propelled by gasoline, the 
identity of which said vehicle is not known to this plaintiff, 

6. That the death of said assured, Walter Colboch, was immediately 
reported to the defendant, and all conditions precedent provided for in 
said policy were and have been complied with, and that said defendant 
has denied liability under the policy hereinbefore set out and has re- 
fused to comply with the terms thereof. 

7. That under the terms of said policy there is now due this plaintiff 
the sum of $1,000 with interest thereon from 20 April, 1932, until 
paid, all of which has been duly demanded and the payment thereot 
refused. 

Wherefore, this plaintiff prays judgment as follows: (1) For the 
sum of $1,000, with interest thereon from 20 April, 1932. (2) For 
the costs of this action to be taxed by the clerk, and for such other and 
further relief as to the court may seem just and proper.” 

The material part of the contract of insurance is as follows: “The 
Independent Life Insurance Company of America, except as is stated 
in paragraph F of this policy and subject to all the terms and conditions 
hereof, hereby insures the person named in said schedule against the 
result of bodily injuries received during the time this policy 1s 1n foree, 
and effected solely by external, violent and accidental means strictly 
in the manner hereafter stated, subject to all the provisions and l|imita- 
tions hereinafter contained, as follows: (a) If the insured shall be struck 
by a vehicle which is propelled by steam, cable, electricity, naphtha, 
gasoline, horse, compressed air or liquid power, while insured is walk- 
ing or standing on a public highway, or be struck by any vehicle named 
above while riding a bicyele on a public highway, which term, public 
highway, as here used shall not be construed to include any portion 
of railroad or interurban yards, station grounds, or right of way except 
where crossed by a thoroughfare dedicated to and used by the public 
for automobile or horse vehicle traffic.” 
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The defendant denied the material allegations of the complaint and 
says: “That 1t is admitted, as alleged in section 5 of the plaintiff’s 
complaint, the said Walter Colboch met his death on 20 April, 1932, and 
that his body was found on a public street of the city of Asheville, North 
Carolina, but how it happened is unknown to this defendant, and all 
other allegations therein contained are untrue and are denied.” 

The issues submitted to the jury and their answers thereto, were as 
follows: 

“1. Did the insured, Walter Colboch, meet his death as the result 
of a collision between a gas propelled vehicle and a bicycle which he 
was riding in a public street or highway? Answer: Yes. 

2. What sum, if any, is plaintiff entitled to recover? Answer: $1,000.” 

The court rendered judgment on the verdict, and defendant made 
numerous exceptions and assignments of error and appealed to the Su- 
preme Court. 


Zeb, F. Curtis and Weaver & Miller for plaintiff. 
Bourne, Parker, Bernard & DuBose for defendant. 


CrarKson, J. The defendant introduced no evidence, and at the close 
of plaintiff’s evidence made a motion for judgment as in case of nonsuit. 
C. S., 567. The court below overruled the motion and -n this we think 
there is no error. 

The only question involved on this appeal is whether or not there was 
evidence sufficient to go to the jury that defendant’s assured met his 
death by being struck by a vehicle propelled by gasoline while assured 
was riding a bicycle on a public highway. 

We have read the record, heard the arguments of counsel for the liti- 
gants and think there was sufficient competent evidence on the part of 
plaintiff for the jury to answer the issue in favor of plaintiff. We see 
no good reason to set forth the evidence, and find no prejudicial or 
reversible error. 

No error. 


W. G. HARRISON, ADMINISTRATOR, v. SOUTHERN RAILWAY 
COMPANY ET AL, 


(Filed 14 June, 1933.) 


Railroads D c—Evidence of defendant’s negligence and proximate cause 
held insufficient in this action for wrongful death. 
Evidence that plaintiff's intestate was last seen walking down de- 
fendant’s railroad track a short time before defendant's train passed, 
that the train did not give warning of its appreach, and that soon there- 
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after the intestate’s bruised and cut body was found near the track at a 
place where the cinders of the track were scuffed as though a body had 
been shoved along, 7s held insufficient to resist defendant's motion as of 
nonsuit, negligence not being presumed from the mere fact of an accident 
on or near a railroad track, and the evidence failing to show the in- 
testate’s condition when he was struck, or that the alleged negligence 
in failing to sound a warning was the proximate cause of the injury, 


APPEAL by plaintiff from Clement, J., at November Term, 1932, of 
BuNCOMBE. 

Civil action for alleged wrongful death. 

The deceased was last seen by plaintifl’s witness, Louis Lythe, walk- 
ing down defendant’s railroad, 7 October, 1931, about the hour of 11:30 
a.m., a quarter of a mile from where his body was found two and a half 
hours later. ‘There was a path about a foot from the end of the railroad 
ties customarily used as a walk-way. The path does not commence at 
the end of the ties; the stone ballast extends out about a foot from the 
end of the ties, and the path begins where the ballast stops. The witness 
said: “I don’t know whether he was walking between the rails or on 
the path.” 

Defendant’s freight train No. 5067 passed over this track about 12:05 
p-m. The witnesses heard no bell or whistle signal. It was apparently 
coasting, making very little noise. 

The body of the deceased was found in Christian Creek, fifteen feet 
from defendant’s track and near the end of the culvert over which the 
track passes. It was discovered by two small boys who were walking 
across the highway bridge nearby. The cinders were torn up at a 
point near the culvert as though a body had been “scooted” or shoved 
along. Splotches of blood were found on the culvert. There were bruises 
on the body of the deceased, on his back and forehead; his head was 
cut. He had some money in his pockets; also a watch. He was wearing 
a hat when last seen, but this was not found. 

From a judgment of nonsuit entered at the close of plaintiff’s evidence, 
he appeals. 


Tattle, Smith, Kitchin & Auten for plaintiff, 
R. OC. Kelly and Jones & Ward for defendants. 


Sracy, C. J., after stating the case: Conceding the sufficiency of the 
evidence to permit the inference that plaintiff’s intestate was killed by 
defendant’s passing freight train (Cox v. R. R., 123 N.C., 604, 318. E., 
848), still the record is barren of any evidence of actionable negligence 
on the part of the defendant. Negligence is not presumed from the 
mere fact of an injury. Austin v. R. R., 197 N. C., 319, 148 8, E., 446; 
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Miller v. Holland, 196 N. C., 739, 147 S. E., 8; Lamb v. Boyles, 192 
N. C., 542, 185 S. E., 464; Isley v. Bridge Co., 141 N. C., 220, 53 
S. E., 841. 

What was the condition of the deceased when he was struck? Was he 
in a position of peril when seen by the engineer? or in the apparent 
possession of his faculties? T’redwell v. R. R., 169 N. C., 694, 868. E., 
617. What duty did the defendant owe to plaintifi’s intestate which it 
failed to discharge? And was the breach of such duty the proximate 
cause of his death? Henry v. R. R., 208 N. C., 277, 165 S. E., 698. 
These are questions which are left in the field of speculation by plain- 
tiff’s evidence. 

Plaintiff says the failure to give warning of the trair’s approach was 
negligence. Even so, but was such negligence the proximate cause of 
plaintiff’s intestate’s death? On this point the proof is fatally wanting 
in sufficiency to establish liability. Allman v. R. R., 203 N. C., 660; 
Pharr v. R. R., 183 N. C., 610, 45 S. E., 1021; 52 C. J., 730. Negli- 
gence is not actionable unless it is the proximate cause of an injury. 
ffurt v. Power Co., 194 N. C., 696, 140 S. E., 7380. Moreover, the 
evidence tends to show foul play on the part of an assailant, as strongly 
as 1t tends to establish death by wrongful act, neglect or default of the 
defendant. Davis v. R. R., 170 N. C., 582, 87 S. E., 745. 

The prevailing rule is, that negligence is not presumed from mere 
proof of an accident on or near a railroad track. 22 R. C. L., 981. Thus, 
it was held in Ward v. So. Pac. Co., 25 Ore., 483, 38 Pac., 166, 23 
L. R. A., 715 (as stated in the third head-note, which accurately digests 
the opinion): “The finding of the body of a child on a railroad track, 
where it had been struck by a train, raises no presumption of negligence 
on the part of the company, although the track was straight and clear, 
where there is nothing to show the circumstances of the zecident, or how 
long the child had been on the track when struck.” 

In a case practically on all-fours with the present one, Davis v. R. R., 
187 N. C., 147, 120 8. E., 827, Hoke, J., reviewed the pertinent author- 
ities in a well-considered opinion, and we are content to rest our de- 
cision on the Davis case without further elaboration. The cases of 
Allman v. R. B., supra; Pharr v. R. R., supra, and Clegg v. R. R., 182 
N. C., 292, 438 S. E., 836, are also directly in point; lixewise the case 
of Hiliott v. Ry., 130 So. (Ala.), 775. Compare Hill v. R. R., 169 N. C., 
740, 86S. E., 609. The judgment of nonsuit was properly entered. 

Affirmed. 
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FANNIE B. McCOY, TRADING AS McCOY REALTY COMPANY v. WACHOVIA 
BANK AND TRUST COMPANY. 


(Filed 14 June, 1933.) 


1. Appeal and Error F a— 
Where the only assignment of error is the appellant's exception to the 
judgment, the correctness of the judgment alone will be considered on 
appeal. 


2. Brokers D a—Broker is not entitled to commissions unless he procures 
purchaser ready, able and willing to buy upon terms agreed upon. 

In order for a broker to be entitled to commissions it is necessary that 
he secure a purchaser ready, able and willing to complete the purchase on 
the terms agreed upon between the broker and the vendor, and where the 
broker and vendor do not agree upon the terms upon which a sale is to 
be made there is no binding contract, and where the broker has secured 
only a prospective purchaser, the broker is not entitled to commissions 
upon the subsequent sale of the property to him upon terms later agreed 
upon between the vendor and purchaser. 


3. Trial D b— 

A directed verdict may not be given in favor of a party upon whom 
rests the burden of proof, nor may the court instruct the jury to answer 
the issue in his favor if they found the facts to be as all the evidence 
tended to show if the evidence on a material aspect of the case is un- 
certain. 


4, Bills and Notes C a— 

In order for a party to establish his ownership of notes as a bona fide 
purchaser he must not only show that he acquired the notes for value 
before maturity, but also that he had no notice or knowledge of outstand- 
ing equities. 


5. Appeal and Error K e—A new trial will be awarded where otherwise 
party would lose benefit of exceptions taken at trial. 

Where in the trial of an action in the county court the jury has an- 
swered the issue submitted on defendant’s counterclaim adversely to 
defendant, and on appeal to the Superior Court judgment has been 
entered remanding the case to the county court with order that a directed 
verdict be entered in defendant’s favor on the counterclaim, and on 
appeal to the Supreme Court is held that defendant was not entitled to 
a directed verdict, a new trial will be awarded on the issue, the defend- 
ant having lost the benefit of exceptions entered to the plaintiff's evidence 
relating to the counterclaim. 


ArpraL by plaintiff from Clement, J., at November Term, 19382, of 
BuNcoMBE, 

The plaintiff sued the defendant for commissions alleged to be due 
her for procuring a purchaser of real estate to whom the defendant 
afterwards made a conveyance. 


=] 
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The defendant held notes in the principal sum of $10,000, which 
with accrued interest and taxes, was secured by two deeds of trust on 
the Case farm. The plaintiff alleged that the defendant employed her to 
sell this property at the price of $12,000; that she procured a purchaser ; 
that the defendant sold the farm to the purchaser; and that she is en- 
titled to commissions at 5% on the amount of the sale. 

The defendant denied these allegations and set up a counterclaim 
against the plaintiff. The case was tried in the General County Court 
and resulted in a verdict and judgment for the plainziff. On appeal 
to the Superior Court 1t was adjudged that the plaintifi’s action be dis- 
missed as in case of nonsuit; that the defendant was entitled to a directed 
verdict on its counterclaim; and that the defendant’s cross-action be 
remanded to the county court. The plaintiff excepted and appealed. 


Cathey & McNinney for appellant. 
Bourne, Parker, Bernard & DuBose for appellee. 


Apams, J. The only assignment of error is the appellant’s exception 
to the judgment of the Superior Court, and on appeal to this Court no 
other 1s to be considered. Smith +. Winston-Salem, 189 N. C., 178; 
Davis «, Wallace, 190 N. C., 5438; Smith v. Teras Co., 200 N. C., 39; 
Bakery v. Insurance Co., 201 N, C., 816. 

We find no error in the judgment of nonsuit. A broxer who under- 
takes to negotiate a sale of property is not entitled to commissions unless 
he finds a purchaser who is ready, able, and willing to complete the 
purchase on the terms agreed upon by him and the vendor. The right 
to commissions depends on the successful performance of the broker’s 
services, and nothing 1s to be paid unless a bargain is effected. A pros- 
pective agreement is not sufficient. JJallonee v. Young, 119 N. C., 549; 
Trust Co. v. Adams, 145 N. C., 161; Crowell v. Parker, 171 N. C., 392. 

The material allegations in the sixth, seventh, and eighth paragraphs 
of the complaint are that the plaintiff found a purchaser who would 
pay $12,000 for the property but the defendant would not agree to give 
terms. This signified that the defendant offered to sell only for cash; 
and the plaintiff expressly testified that the proposed purchaser “was 
never ready, willing, and able to pay $12,000 cash; he never was in 
position to pay all cash.” 

Other parts of her testimony demonstrate that between her and the 
defendant there was no definite contract; they never agreed on the 
terms of the sale. The plaintiff testified: “I saw Mr. Morris and told 
him that Mr. Wolfe wanted to purchase it and was willing to pay 
$4,300 down, and would pay the balance in six, twelve, and eighteen 
months, and would prefer to have cight, sixteen, and tweuty-four 
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months. . . . Mr. Morris said they were willing to accept 34,300 
down, but would not state any terms; that they would be willing to give 
liberal terms, but would not state w hat the liberal terms were. He didn’t 
know exactly what they would do, but would give terms. He didn’t state 
exactly what they would do Hien, * Tt is evident that, according to the 
plaintift’s testimony, she had no definite terms upon which to offer the 
farm for sale. 

As there was no binding contract between the parties the defendant 
did not become liable to the plaintiff by a subsequent consummation 
at a sale under the principle stated in Trust Co. v. Goode, 164 N. C., 19. 

The judgment allowed the defendaut’s motion for a directed verdict 
on the counterclaim and remanded the cause for further proceedings. 
The defendant had the burden of establishing the counterclaim and a 
verdict may not be directed in favor of the party upon whom rests the 
burden of proof. Hiller v. Church, 121 N. C., 269. Assuming, however, 
that the court intended to say that the jury should be instructed to 
answer the issues as to the counterclaim in favor of the defendant if 
the facts were found to be as all the evidence tended to show, we find 
the evidence uncertain as to whether the defendant had knowledge of 
such facts as would make its action in taking the notes equivalent to bad 
faith. C. S., 3087. The burden was on the defendant to show that it 
was a bona fide purchaser of the notes; it was not sufficient to show 
that it purchased them for value before maturity; it was required to 
show that it had no actual notice or knowledge of the plaintiff’s equity. 
Bank v. Branson, 165 N, C., 344. 

The issue was submitted to the jury in the county court and answered 
adversely to the defendant, but as the disposition of the case in the 
Superior Court deprived the defendant of the benefit of its exceptions 
to the plaintiff’s evidence concerning the counterclaim, the appropriate 
velief can be granted only by a new trial on this issue. The judgment is 


Modified and affirmed. 


R. L. HUNTER v. HUNTER AUTO COMPANY anp UNITED STATES 
CASUALTY COMPANY. 


(Filed 14 June, 1933.) 


Master and Servant F a——Officer of company injured while performing 
duties of employee is an employee within meaning of Compensation 
Act, 


The secretary and treasurer of an automobile sales company Was in- 
jured while traveling to collect accounts due the company. Held, the 
otticer was performing the ordinary and usual duties of an employee of 
such a company at the time of the injury, and not duties pertaining 
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exclusively ta an executive function, and such officer was an employee 
of the company at the time of the injury within the intent and meaning 
of the Compensation Act. 


Civir action, before Cowper, Special Judge, at January Special 
Term, 1933, of MeckLensrrc. 

The plamtiff was secretary and treasurer of the Hunter Auto Com- 

pany, and also was a holder of $2,500 of the capital stock of the corpora- 
tion. When the company was originally incorporated the stockholders 
were QO. F. Hoke, R. B. Oswald and R. L. Hunter. Oswald was the 
bookkeeper and Hunter was not only secretary and treasurer, but was 
manager of the business. Hoke furnished the money, and neither 
Hunter nor Oswald had paid anything for the stock which had been 
issued to them. The evidence was that Hoke was “the directing head of 
the corporation,” and that the plaintiff worked directly under him and 
received instructions from him. The plaintiff said: “I was salesman and 
collector in the stockroom and anything that was to be dcne around. We 
had a bookkeeper. He kept the books and everything that was to be 
done—anything in the world, why it was up to me and the other sales- 
men. I stayed out three-fourths of the time, . . . working on the 
outside, whether selling, collecting or any of that kind of stuff. 
Mr, Hoke did all the firing and everything, changed bookkeeper one or 
two times. . . . I did whatever was necessary to be done about the 
place. . . . I received all my orders and directions in regard to 
the management of the company from Mr. Hoke.” The evidence tended 
to show that on 5 February, 1932, the plaintiff had been out on a col- 
lecting trip for the company, and while driving between Blowing Rock 
and Lenoir plaintiff was injured. He said: “There was a dog that ran 
across the road and I just jerked the car and lost control of it—you 
know how those things happen . . . just lost control, . . . the 
car fell—the papers said it fell 900 feet. . . . It threw me out 
about half way down and I guess I stayed there for approximately three 
hours before I came to. The car belonged to the Hunter Auto Com- 
pany.” The evidence further showed that the plaintiff had sustained 
serious injuries, 

The cause was heard by the Industrial Commission, and in an opinion 
by Commissioner Dorsett it was found that the plaintiff had “suffered 
an injury by accident arising out of and in the course cf his employ- 
ment, . . . and that at the time of the injury, by accident, the 
plaintiff was engaged in ordinary labor and was not engaged in work 
of an executive nature or character.” Upon such finding there was an 
award of $18.00 a week. The defendant appealed to the full Commission, 
and the finding of fact and award made by Commissioner Dorsett were 
affirmed and approved. Thereupon the defendant appealed to the Su- 
perior Court, and the trial judge, after hearing the cause, decreed “that 


Gr 
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the award heretofore signed by the North Carolina Industrial Commis- 
sion be and the same is hereby in all respects affirmed both as to con- 
clusions of law and findings of fact.” 

From the foregoing judgment the defendant appealed. 


Stancill & Davis for plaintiff. 
Ralph V. Kidd for defendant. 


Broepen, J. Was the claimant an employee of the defendant within 
the contemplation of the Compensation Act, or was he exclusively an 
executive ! 

The boundary line between employee and executive In compensation 
cases was sketched, by implication at least, in the case of Hodges v. Mort- 
gage ('o0., 201 N. C., 701. The Court said: “The majority of the decided 
cases adhere to what may be called the dual capacity doctrine; that 1s 
to say, that executive officers of a corporation will not be denied com- 
pensation merely because they are executive officers if, as a matter of 
fact, at the time of the injury they are engaged in performing manual 
labor or the ordinary duties of a workman. Hence, one of the funda- 
mental tests of the right to compensation is not the title of the injured 
person, but the nature and quality of the act he 1s performing at the time 
of the injury.” Applying the test so approved to the facts, it is manifest 
that the claimant was not discharging an exclusively executive function 
at the time of the injury. The collection of accounts 1s well within the 
ordinary and usual duties of an employee of a motor company of the 
type described in the evidence in this cause. Indeed, the testimony 
tends to show that the plaintiff was not an executive at all for the reason 
that he was subject to the supervision and control of Mr. Hoke, who 
was apparently both the brain and tongue of the company in so far as 
the policies of the business were concerned. 

There is ample evidence to support the findings of the Industrial 
Commission and the trial judge ruled correctly in upholding the award. 

Affirmed. 


LESTER MATTHEWS v. BLACKWOOD LUMBER COMPANY. 
(Filed 14 June, 1933.) 


Trial E c—lInstruction in this case held sufficiently full in view of the 
simplicity of the case, 


The failure of the trial court to define and explain the terms ‘‘proximate 
cause,” “burden of proof,” “greater weight of the evidence” in his charge 
to the jury in an action against an employer for negligent injury, will not 
be held for error where the simplicity of the case renders such explana- 
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tions unnecessary and it is apparent that the jury could not have mis- 
understood the meaning of the expressions used when applied to the 
evidence. 


AppEaL by defendant from Hill, Special Judge, at February Term, 
19338, of Jackson, 

Civil action by servant to recover damages from master for alleged 
negligent injury, tried upon issues of negligence, contributory negligence, 
assumption of risk, and damages, which resulted in a verdict and judg- 
ment for plaintiff. 

Defendant appeals, assigning errors. 


W. R. Sherrill and Jones & Ward for plaintiff. 
Johnston & Horner for defendant. 


Stacy, C, J. The validity of the trial is assailed upon the ground 
that the judge, in charging the jury, used the technical expressions 
“proximate cause,” “burden of proof,” “greater weight of the evidence,” 
without explaining their meaning in language which the jury could 
understand, 

The case is a very simple one, both as to the law and the facts. The 
plaintiff was a woods “swamper,” cutting tree laps and brush in the 
Balsam Mountains. He was given an ax with a defective, switchy 
handle, which caused him to strike a limb and cut himself. McKinney 
v. Adams, 184 N. C., 562, 114 S. E., 817; Mercer v. R. R., 154 N. C., 
399, 70 S. E., 742. 

The simplicity of the case rendered the use of the ordinary formula 
in charging the jury, without further explanation, certainly harmless, 
if not unnecessary. Fleming v. Utilities Co., 193 N. C., 262, 186 S. E., 
723; 8. 0. Steadman, 200 N. C., 768, 158 S. E., 478. The jury could not 
have misunderstood the meaning of the expressions used, when applied 
to the evidence. 

No error. 


J. L. MILLS, Jr., v. ROZENA MILLS ET AL, 
(Filed 14 June, 1933.) 


Appeal and Error K b—Judgment in this case, evidently entered under 
inisapprehension of facts, is vacated and the cause remanded. 


In this case the mortgagor sought to enjoin foreclosure under the power 
of sale contained in the instrument, and to have the land sold, if at all, by 
decree of the court. The trial court dissolved a temporary order entered 
in the cause, and decreed foreclosure at instance of mortgagor over 
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objection of mortgagee without adequate pleading or showing, and later 
entered supplemental order attempting to correct some of the findings of 
fact but reaftirming the court’s original conclusions. On appeal the 
judgment and its attempted correction are vacated, and the cause re- 
manded for further proceedings as to justice appertains. 


AppeaAL by plaintiff from Grady, J., at Chambers, Clinton, N. C., 30 
December, 1932. From Onstow. 

Civil action by mortgagor to restrain sale of land under foreclosure 
of deed of trust, to declare attempted sale thereunder void, to enjoi 
delivery of deed, and to have property sold, if sold at all, by order of a 
court of equity. The mortgagee seeks to proceed under the power of 
sale contained in the deed of trust. 

Temporary restraining order issued 7 December, 1932, by Judge 
Harris, returnable before Judge Grady, resident judge, at chambers 
in Clinton, 23 December, 1932. 

On 26 December, Judge Grady dissolved the temporary injunction, 
ordered that deed be tendered purchaser at sale and upon failure of 
purchaser to comply with bid, a commissioner was appointed to make 
sale after thirty days notice, ete. The defendant does not ask for 
foreclosure in equity, but resists it. 

On 30 December, 1932, a supplemental order was entered by Judge 
Grady attempting to correct some of the findings of fact set out in his 
first judgment, and reaffirming his original conclusions. 

Plaintiff appeals, assigning errors. 


Ward & Ward for plaintiff. 
No counsel appearing for defendants. 


Sracy, C. J. As the judgment of 26 December, 1932, went beyond the 
purview of the case, in that, foreclosure was decreed at instance of 
mortgagor over objection of mortgagee, without adequate pleading or 
showing, and was evidently entered on a misapprehension of the facts— 
later attempted to be corrected—it would seem that, in order to preserve 
the rights of the parties, the judgment ought to be stricken out, as well 
as its attempted correction. . 

The judgment, therefore, will be vacated, and the cause remanded for 
further proceedings as to justice appertains and as the rights of the 
parties may require. 

Error. 
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CHARLES 8S. BRYAN anp MRS. ALICE H. BRYAN y. CRAVEN COUNTY 
AND J. A, PATTERSON, Tax CoLLector, B. O. JONES, County AUDITOR, 
CITY OF NEW BERN, EDWARD CLARK, Tax CoLlecror, anp GEORGE 
C. JONES, Cirry AUDITOR. 


(Filed 14 June, 1988.) 


1. Taxation D c—Owner held entitled to apportionment of taxes to lots 
comprising property listed as entity. 

Where land comprising several city lots is listed for taxation as one 
lot, and thereafter the owners execute an option on a dart of the land: 
Held, under the provisions of C. 8., T7987, as amended by chapter 3806, 
Public Laws of 1929 and by chapter 88, Public Laws of 1981, it is lawful 
for the taxing authorities to apportion the taxes upon spplication of the 
owners even though the application is made after the land has been sold 
for taxes but before foreclosure of the tax certificate, and a judgment 
ordering that the lot optioned be released from the tax Hen upon the 
payment of the taxes apportioned against it together with the payment 
of the personal property tax assessed against the owners will he upheld, 
the statute applying to cases in which a subdivision of property has been 
made and the land assessed as an entity and it being immaterial whether 
the subdivision was made before or after the adoption of the amendment. 


2. Statutes B a— 

A statutory regulation affecting method or procedure may be regarded 
as merely directory unless the procedure relates to a positive and essential 
legislative requirement. 

3. Taxation D a— 

Where an option on certain land is executed to the Government on 20 
May of a certain year and is followed by deed delivered to the Govern- 
ment 29 July, the land is subject to the taxes for the vear, C. §S., T987, 
and also is land which the owners contract to dedicate to a city which 
contract is executed 27 June, 

4. Taxation C a— 


The valuation of property for taxation as fixed by the county is binding 
on the city in which the land is situate. 


AppEAL by defendants from Grady, J., at April Term, 1933, of 
CRAVEN, 

This is a controversy without action submitted upon the following 
agreed statement of facts: 

1, On 1 January, 1930, Charles S. Bryan and Alice H. Bryan owned 
lots Nos. 280, 281, 282, and 283, in the plan of New Bern, N. C., Charles 
S. Bryan being seized of an estate in fee simple, subject to the life estate 
of Alice H. Bryan, in and to said lands. 

2. Said land is bounded on the east by Middle Street, on the north by 
New Street, on the west by Hancock Street, and on the south by lots Nos. 
252, 2538, 254, and 255 in the plan of said city. 
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3. Said land was valued and assessed for taxation by duly appointed 
list taker and assessors of said county in manner following, viz.: No. 
152 Middle Street, at a total valuation for the years 1927 to 1930, in- 
clusive, of $54,000, and at a total valuation for the years 1931 and 1932 
of $48,500. Based on the assessors’ notations appearing on the original 
assessment records, the following distribution of the said valuations 
appears equitable and just: 


For THE YEAR 1930 


214 ft.x 164 ft. on Middle Street at $100..........., $21,400.00 
100 ft. x 214 ft. on New Street at $50 000000000000. 5,000.00 
214 ft.x 164 ft. on Hancock Street at $50............ 10,760.00 
Buildings:on Middle Street. ii.c:nccsjeconinemiens, 15,400.00 
Buildings ‘ow Tlaucock Street .:.s2t0s Stories, 1,500.00 

$54,000.00 


For THE Years 1931 anv 1932 


214 ft. x 164 ft. on Middle Street at $100 ........... $21,400.00 
100 ft. x 214 ft. on New Street at $5000.00. 5,000,00 
214 ft. x 164 ft. on Hancock Street at $50............ 10,700.00 
Buildings on Middle Street... 10,400.00 
Buildings. ow Haneock Street cic initia 1,000.00 

$48,500.00 


For the vears 1930, 1931, and 1932, and prior thereto all said lots 
Nos. 280, 281, 282, and 283 were listed as one lot as follows: 1 lot No. 
152 Middle Street; aud for the years 1930 and 1931 they were sold for 
taxes as 1 lot No, 152 Middle Street; and during all said times and for 
many years prior thereto were used as residence and home of the late 
James A. Bryan, and since his death to April, 1932, as home and 
home-site of his widow, Alice H. Bryan. 

5. Said Charles S. Bryan and Alice H. Bryan contracted in writing 
by option 20 May, 1931, to deliver to the United States of .\merica a 
good and sufficient deed for a lot bounded as follows, . . . 3; sald 
lot being a portion of said lands valued and assessed for taxation as 
aforesaid as Middle Street lot at $100 per front foot on Middle Street; 
and in addition thereto said Charles 8. Bryan and Alice H. Bryan 
agreed to dedicate and convey to the city of New Bern a strip of land 
20 feet in width and extending from said United States lot westwardly 
along New Street to Hancock Street for the purpose of widening New 
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Street; said strip of land being portions of said lands valued and 
assessed as aforesaid as New Street lot and Hancock Street lot at $50 
per front foot on New and Hancock strects. 

6. By contract in writing dated 4 June, 1932, following said option 
signed by the United States and executed and delivered by the plaintiffs 
to the United States on 27 June, 1932, and followed by deeds, possession 
of which deeds was delivered 29 July, 1932, to United States, the plain- 
tiffs sold to the United States the said lot 200 feet x 164 feet for a post- 
office site and to the city of New Bern the strip of land 20 feet in 
width along New Street. There has been no tender or delivery of the 
deed to the city of New Bern for the 20 foot strip fcr the street. 

7. Neither county nor city taxes have been paid on said lands since 
the payment of taxes for the year 1929. All said lands listed as “1 lot 
No. 152 Middle Street valued $54,000, and personalty valued $3,900,” 
was sold 2 November, 1932, to Craven County, for tke taxes of 1930, 
amounting to $1,201.65, as will more fully and at large appear from 
the certificate issued to said county; and all said land listed as “1 lot 
No. 152 Middle Street valued $48,500, and personalty valued $5,100,” 
was sold 3 October, 1932, to said county for the taxes of 1931, amounting 
to $928.75, as will more fully and at large appear from the certificate 
issued to said county; all said land values, assessed and listed as afore- 
said, was sold 2 November, 1931, to said city for the taxes of 1930, 
amounting to $725.75, and sold 7 November, 1932, to said city for the 
taxes of 1931, amounting to $672, as will more fully and at large appear 
by reference to the certificates issued to said city and copies of which 
are attached hereto; but no foreclosure suit has been begun. 

8. If subject to apportionment: Of the whole county tax of $1,201.69 
on the whole of said land and all personalty of said Alice H. Bryan, for 
the year 1930, the sum of $764.31 is fairly chargeable against said post- 
office site and the strip of land dedicated for street purposes; and of the 
whole city tax of $725.75 on the whole of said land and all personalty 
of said Alice H. Bryan for the year 1930, the sum of $458.56 is fairly 
chargeable against said post-office site and said strip of land. 

If subject to apportionment: Of the whole county tax of $928.75 on 
the whole of said land and all personalty of said Alico H. Bryan for 
the year 1931, the sum of $580.81 is fairly chargeable against said 
post-office site and strip of land; and of the whole city tax of $672 on 
the whole of said land and all personalty of Alice H. Bryan for the 
year 1931, the sum of $415.81 is fairly chargeable against said post- 
office site and said strip of land. 

If subject to apportionment: Of the whole county tax of $816.00 on 
the whole of said land and all personalty of said Alice H. Bryan for the 
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year 1932, the sum of $565.60 is fairly chargeable against said post- 
office site and strip of land; and of the whole city tax of $586.50 on the 
whole of said land and all personalty of said Alice H. Bryan for the 
year 1932, the sum of $395.14 is fairly chargeable against said post- 
office site and said strip of land, if said post-office site and strip of land 
is hable for taxes of 1932. 

9. On or about 3 April, 1933, Charles S. Bryan and Alice H. Bryan 
requested said J. A. Patterson, special tax collector, and B. O. Jones, 
auditor of said county, to investigate and determine the pro rata part 
of said assessments justly applicable to the lot sold and conveyed as 
aforesaid to the United States and to the strip of land dedicated and 
conveyed as aforesaid to the city of New Bern, and they have determined 
same to be as hereinbefore set out, and plaintiffs have tendered payment 
of the tax, fairly ascertained to be due against same, together with all 
tax charged against the personal property of said Ahce H. Bryan in 
whose name said land is charged and assessed for taxes, and have re- 
quested said tax collector and auditor to release said lot conveyed as 
aforesaid to the United States and said strip of land conveyed as afore- 
said to the said city, from the tax hen. 

10. The plaintiff, Mrs. Alice H. Bryan, tax lister and life tenant of 
said property and liable for taxes thereon, apphed to county auditor 
of Craven County on 2... February, 1933, for first time to prorate the 
taxes on lot agreed to be sold to the United States for post-office site. 

11. The United States has never paid the plaintiffs the purchase price 
for said post-office site, but has delayed payment of said purchase price 
beeause of the nonpayment of taxes thereon and the transaction has 
never been closed. Said purchase money has not been hsted for taxes. 
Charles 8S. Brvan is a nonresident of North Carolina and receives 
$29,500 of the $35,000. 

12, Upon execution of said contract of 4 June, 1982, accepted 27 
Junc, 1932, by plaintiffs, the United States caused its engineers to place 
conerete markers at each corner of said lot and had its architeet to 
make plans for the public building; had borings made to test foundation 
ou different parts of the site and the contract provided upon 60 days 
notice from the government the plaintiff, Charles S. Bryan, should re- 
move all buildings from and clear the site to the satisfaction of the 
custodian of government property. That the servant of Alice H. Bryan 
has lived on the property not contracted to be sold and looked after 
all the property up to present date for this plaintiff but the furniture 
of Charles 8. Bryan remained in the mansion until December, 1932, and 
18 January, 1933, the government gave notice to Charles 8. Bryan to 
remoye all buildings and clear the site, ete., within 60 days from date 
of such notice and same were removed within said time, the keys of 
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said mansion were held by the life tenant until December, 1932, and then 
turned over to Charles 8. Bryan in whom the building was reserved. 

In the Superior Court 1t was adjudged that the post-office site and the 
twenty-foot strip are subject to taxation for 1932; that the defendants 
have a right to separate said land conveyed to the United States and 
said strip dedicated to the city from the balance of the Bryan lot for 
the taxes assessed for the years 1930, 19381 and 1952, and they are 
hereby separated from the remaining part of the Bryan property for 
sald years, leaving the unpaid part of the taxes for said years due both 
the county and city In force as against the part of the Bryan property 
not so being conveyed to the United States and not so being dedicated 
to the city; that the specific sums set out in the Judgment are chargeable 
against the post-office site and the 20-foot strip for the respective years; 
and that upon payment of these sums the officers give receipts therefor 
and the designated site and strip be discharged from the tax liens of the 
county and city. The judgment contains other provisions which need 
not be recited. 

The defendants excepted to the judgment and appealed. 


W. H. Lee and Warren & Warren for appellants. 
R.A. Nunn, Ernest M. Green and Ward & Ward for appellees. 


ApAms, J. The lot on which the late James A. Bryan had his resi- 
dence in the city of New Bern was formerly listed for taxation as “Lot 
No, 152 Middle Street.” Subsequently Charles 8S. Bryan acquired the 
title in fee to this property, subject to the life estate of Mrs. Alice H. 
Bryan. Lot 152 was composed of four city lots numbered 280, 281, 282, 
283. On 20 May, 1931, the owners executed and delivered to the United 
States a written option of purchase, for a post-office site at a fixed 
price, the lot fronting on Middle and New streets, and at the same time 
agreed to dedicate and convey to the city of New Bert. a strip of land 
twenty feet in width extending along New Street from the lot described 
in the option to Hancock Street. The lot on which the option was given 
and the 20-foot strip are a part of lot 152. The plaintiffs conveyed title 
to the post-ofhice site on 29 July, 1932, and reecived the purchase money 
on 14 April, 1933, but they have not tendered to the city a deed for the 
20-foot strip for widening the street. 

On 2 November, 1931, the sheriff of Craven County sold lot 152 
Middle Street for the delinquent taxes of 1930, and again on 3 October, 
1932, for the delinquent taxes of 1981, and on these respective dates 
issued certificates of sale to the county of Craven. On 2 November, 
1931, the same land was sold for the city taxes of 1930, and on 7 Novem- 
ber, 1932, for the city taxes of 1931, and certificates of sale were issued 
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by the municipal tax collector to the city of New Bern. For the taxes 
of 1932 no sale has been made. 

The appellants’ assignments of error present the question whether 
the trial court committed error in holding that the lot sold to the 
United States for a post-office site and the 20-foot strip dedicated to the 
city of New Bern can be segregated from the remainder of the property 
and released from the lien of taxes for the years 1930, 1931, and 1982, 
upon payment of the respective sums found to be their “equitable and 
just” burden of taxation under the proposed apportionment. 

In reference to real property it is provided that the hen of the State, 
county, and municipal taxes levied for any and all purposes in each year 
shall attach to all real estate of the taxpayer situated within the county 
or other municipality by which the tax list is placed in the sheriff’s 
hands, on the first day of June, annually, and shall continue until such 
taxes, with any penalty and costs which shall accrue thereon, shall be 
paid. C.S., 7987. 

The General Assembly amended this statute in 1929 by providing 
that the tax len should be preferred to any other hen upon the real 
estate of the taxpayer within the county and to the inchoate right of 
dower or the curtesy initiate. Public Laws, 1929, chap. 306. In 1931 
this was followed by other amendments. Public Laws, 1931, chap. 83. 
The second proviso of the latter act is in these words: “In all cases 
where tracts of land have been subdivided into lots, but have been re- 
turned, charged, and assessed as a whole tract, the sheriff or other tax 
collecting officer, together with the auditor, county accountant or other 
agency performing the duties of such auditor or accountant, shall, upon 
application of any person interested, make an investigation and de- 
termine the pro rata part of said assessment justly apphieable to any lot 
or lots, and shall thereupon, upon payment of the tax fairly ascertained 
to be due against such lot or lots, together with a ratable share of the 
tax charged against the personal property of the party in whose name 
the land is charged and assessed at any time prior to the commencement 
of the advertisement of such property for sale for taxes prior to the sale 
of said property for taxes, release the said lot from the tax hen. How- 
ever, the tax collector or sheriff shall require the owner, upon his ap- 
plication for a release, to pay all of his personal property tax charged 
on the return.” 

As the whole amount assessed against the personal property has been 
paid, the ultimate question is whether the tax can be apportioned as 
contended by the plaintiffs. 

The defendants suggest two obstacles in the way of the apportionment. 
They say that the land must have been subdivided into lots but returned, 
charged, and assessed for taxation as “a whole tract.” We do not regard 
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this as a fatal objection. It is admitted in the appellants’ brief that 
lot 152, although listed and assessed as one lot, was composed of the four 
city lots heretofore described. The statute applies to cases in which 
the subdivision has been made and the lot has been assessed as an entity; 
the date of the subdivision, whether before or after the adoption of the 
amendment, is immaterial. 

It is furthermore contended that the apportionment cannot be made 
after the land has been sold and the certificates of sale have been issued 
to the purchasers. The statute, though somewhat obscure, seems to indi- 
cate that the “application of any person interested” must be made prior 
to the time the property is advertised for sale, The plaintiffs argue that 
this clause is directory and that the application may de made at any 
time before the certificates are foreclosed. A regulation affecting a 
method is frequently regarded as directory, but a procecure may not be 
treated as directory when it contravenes a positive and essential legisla- 
tive requirement. Land Co. v. Smith, 151 N. C., 70. According to the 
appellants’ contentions the question is, not whether the plaintiffs can 
enforce the apportionment, but whether the defendants have a legal right 
to make 1t—the two interrogatories submitted to the court being whether 
the 20-foot strip of land is subject to the taxes of 1932 and whether it is 
lawful for the defendants to apportion the taxes that are due and un- 
collected. To each the court gave an affirmative answer, and we concur 
in the judgment. The valuation fixed by the county authorities is, of 
course, binding on the city. R. #. v. Comrs., 188 N. C., 265; Guano Co, 
v. New Bern, 172 N. C., 258. Judgment 

Affirmed. 


FORSYTH COUNTY vy. JOHN C, JOYCE anp F. B. FRIES JOYCE, THE 
CITY OF WINSTON-SALEM, CLISTUS FRIES, anp JOHN C. JOYCE, 
(JUARDIAN AD LITEM FOR CLISTUS FRIES. 


(Filed 14 June, 1933.) 


1. Taxation H b—Tax certificate on lands of minor may be foreclosed by 
suit. 


Under our present procedure tax sales certificates on the lands of 
minors may be foreclosed by action in the nature of an action to fore- 
Close a mortgage, the minor being represented by a guardian ad litem 
and his interests being subject to the supervision and protection of the 
courts, chapter 221, Public Laws of 1927, chapter 334, Public Laws of 
1929, C. 8., 451, and the provisions of C. S., 7984, and the last clause of 
(. 8., 8038 in so far as they relate to minors are now ine‘fective. 


iy 
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2, Same—Action to foreclose tax certificate in this case held not barred 
by Statute of limitations. 


Where a suit to foreclose a tax certificate is instituted against the 
person listing the property for taxation and the property is sufficiently 
described, the action is maintainable although the title to the land is in 
another, C. 8., 8019, and where the owner is a miner and he is made a 
party and is represented by a guardian ad litem the first action is hot 
discharged, and under the provisions of chapter 204, section +, Public 
Laws of 1929, which extended the time in which tax foreclosure actions 
could be instituted on tax certificates issued in 1927 or prior thereto, an 
action instituted in September, 1929, against the person in whose name 
the land was listed toe foreclose tax certificates for the years of 1924, 
1925, 1926, and 1928, in which the minor owner was made a party by 
summons issued in February, 1982, and in which the minor owner was 
represented by a guardian ad litem who filed answer, is not barred by the 
statute of limitations. 


Apprat by defendants from Clement, J., at June Term, 1952, of 
ForsytTH. 

This is an action to foreclose a certificate of sale of a minor’s real 
property. .A complaint and answer were duly filed and the cause was 
heard upon the following agreed statement of facts: 

1. That the plaintiff is a municipal corporation organized and exist- 
ing under and by virtue of the laws of the State of North Carolina; 
that the defendants are residents of Forsyth County, and State afore- 
said; and the defendant, city of Winston-Salem, is a municipal corpora- 
tion organized and existing under and by virtue of the laws of the State 
of North Carolina. 

2. That Clistus Fries, a minor seventeen years of age, inherited from 
his father, F. B. Fries, in August, 1921, and is now the owner in fee 
simple of the following described tract of land: (description of lot 
follows). 

3. That the said property was listed for taxes in Forsyth County, 
North Carolina, in the years 1924, 1925, 1926, 1927, 1928, and 1929, 
by the defendant, John C. Joyce. 

4. That the said listing was copied and used by the eity of Winston- 
Salem in assessing its taxes for the same years. 

5. That the taxes of Forsyth County assessed against said property 
for the said years are as follows: 


CO 0h eck cpearise aeaeeaninae ane aa $28.40 
DID iia itl ences kiana true tea nl hahaha st 27.98 
1 be ee eee Cee 29.30 
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6. That the taxes assessed by the city of Winston-Salem against the 
said property for the respective years are as follows: 


DO aac diet edad Seco Aas eines etd $57.44 
DN bee act deca eae arctan pane Ma aievewated, 51.61 
DOD Os sc sired ence Gasiainech aba uiae oscm casa teanenks 53.92 
1) fy SE Oe ee Ye ea 60.32 
1G Vi. o Sea eRe OPOe een ae ene eee 59.05 
IDO. cectattet Site ach eb ensued Bese sak ota dele At 66.54 


7. That the sheriff or tax collector of Forsyth County, pursuant to 
proper advertisement, sold the said property for the 1324 taxes 3 Au- 
gust, 1925; for the 1925 taxes 7 September, 1926; for rhe 1927 taxes 4 
September, 1928; for the 1928 taxes 5 August, 1929; for the 1929 taxes 
2 September, 1930; and at each of the said sales the county of Forsyth 
became the last and highest bidder and the sheriff or tax collector 
issued to the said county a tax sales certificate. 

8. That the tax collector for the city of Winston-Salem sold the 
said property for taxes as follows: 1924 taxes 5 October, 1925; 1925 
taxes 5 October, 1926; 1926 taxes 4 October, 1927; 1927 taxes 8 October, 
1928; 1928 taxes 7 October, 1929; 1929 taxes 18 October, 1930; that at 
each of the said sales the city of Winston-Salem became the last and 
highest bidder and the tax collector issued to the said city a tax sales 
certificate for the said property. 

9. That on 30 September, 1929, this action was instituted in Forsyth 
County, North Carolina, against John C. Joyce and wife, F. B. Fries 
Joyce and the city of Winston-Salem, and service was had on the said 
defendants on 2 October, 1929; that a complaint was filed in the said 
action of 30 September, 1929, against the said defendants to foreclose 
the tax sale certificate for the years 1924, 1925, 1927, and 1928, under 
section 8037 of the Consolidated Statutes then in force; that an answer 
was filed on 7 October, 1929, by the said defendant setting up therein 
that the minor, Clistus Fries, was the owner in fee simple of the said 
property described therein. 

10. That on 30 September, 1929, an order was signed by the clerk 
of the Superior Court, directing the plaintiff to advertise that the said 
action had been brought for taxes:for the years 1924 to 1928 inclusive, 
directing all persons having any interest in the subject-matter to appear 
in the office of the clerk of the Superior Court of Forsyth County within 
six months from the date of this notice and present and defend their 
respective claims upon pain in default thereof of being forever barred; 
that pursuant to the said order the said advertisement was run in a 
newspaper in Forsyth County once a week for four consecutive weeks. 
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11. That on 23 February, 1932, a summons was issued, from this court 
for Clistus Fries, the said minor, after properly making him a party 
thereto, and service was had upon the said Clistus Fries on 24 February, 
1932, that an amended complaint was filed against Clistus Fries 235 
February, 1932; that thereafter John C. Joyce was properly appointed 
guardian ad litem for the said Clistus Fries and the said guardian 
ad litem filed answer for the said minor after an extension of time 
allowed by the court on 12 April, 1932. 

The trial court adjudged that the plaintiff recover the amount of 
taxes due it with the rate of interest prescribed by the statute and 
the costs of sale; that the certificate be foreclosed and the land sold by a 
commissioner after giving notice of the sale as provided by law; and 
that the taxes be paid out of the proceeds of the sale, including the taxes 
due the city of Winston-Salem. 

The defendants excepted and appealed. 


Fred S. Hutchins and H. Bryce Parker for plaintiff. 
Elledge & Wells and A. Glenn Key for defendants. 


Apams, J. The defendants raise the question whether under existing 
laws the land of a minor is exempt from sale during his minority for the 
nonpayment of taxes. The question calls for reference to the historical 
background of the several statutes relating to the subject. 

As early as 1873 the General Assembly declared that the land of a 
minor should in no case be liable to be sold for taxes. Public Laws, 
1872-73, chap. 115, sec. 28(4). The substance of this statute appears 
in The Code (1883), sec. 3691; in the Revisal of 1905, sec. 2861; and in 
the Consolidated Statutes (1919), see. T7984. 

In 1885 the Governor of North Carolina, pursuant to legislative au- 
thority, appointed a commission to investigate the subject of taxation 
and to report a bill for listing and assessing property, for equalizing and 
collecting taxes, and for the sale of real and personal property im case 
of nonpayment. Public Laws, 1885, chap. 238. The commission made 
a report which, according to the Governor’s Message to the General 
Assembly, was embodied in the Revenue and Machinery .Act of 1887. 
Executive and Legislative Documents, 1887, p. 7. The act gave the 
owner or occupant of land (not under disability, evidently) the right 
to redeem it at any time within one year after the day of sale, and then 
affixed this proviso: “Infants may redeem any land belonging to them 
from such sale within one year after the expiration of such disability on 
like terms as if redemption had been made within one year from the 
date of said sale and from the date of each subsequent payment of taxes 
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thereon at the rate of 20 per cent per annum on the scveral amounts so 
paid by the purchaser until redemption.” Public Laws, 1887, chap. 
137, sec. 65. 

This provision is inconsistent with the declaration that the real prop- 
erty of a minor shall not be sold for taxes. The right of redemption 
necessarily imphes a previous sale; it is the sale from which the land 
may be redeemed. 

The Machinery Act of 1887 laid down two modes of acquiring a tax 
title. The first was this: The purchaser could demand a certificate in 
writing to be signed by the sheriff, describing the land, stating the sum 
paid, and naming the time when he would be entitled to a deed. At 
any time within one year after the expiration of one year from the date 
of sale, the purchaser, upon production of the certificate and compliance 
with statutes requiring notices to be given and affidavits to be made, 
had a right to call for his deed. Public Laws, 1887, chap. 187, sees. 
62, 69, 70, 71, and 72. In such event no action was necessary. 

The other procedure was a foreclosure of the certificate by appropriate 
suit “in the same manner and with like effect as though the same were 
a mortgage executed to the owner of such certificate.” Sees. 91, 92, 93, 
104 et seg. Counties, also, were given the right of foreclosure. See. 101 
ef seq. 

These two modes of acquiring title have been brought forward, with 
slight modification, in subsequent compilations of the laws, including 
the Consolidated Statutes, which became effective on 1 August, 1919. 
The logical and reasonable deduction from these facts is this: the Legis- 
lature intended that the clause permitting a minor to redeem his land 
after attaining his majority should apply only to cases in which the pur- 
chaser demanded a deed of the sheriff, and not to those in which the 
certificate was foreclosed by a formal action in the nature of a suit in 
equity. The reason is obvious. The purchasers’ right to demand a deed 
was summary and could successfully be resisted only a> the active in- 
stance of the taxpayer. But in a proceeding to foreclose the certificate 
the rights and property of the minor were subject to the supervision and 
protection of the court. As long as the two methods were recognized, it 
was necessary to preserve the right of redemption, although it apper- 
tained to only one of them; and this, we apprehend, exp.ains the reten- 
tion of the last clause in section 8038 of the Consolidated Statutes. 

A radical change, however, was wrought by the act of 1927 and the 
amendments of 1929. They eliminate the purchaser’s right to demand 
a deed and provide that relief shall be afforded only in an action in 
the nature of a suit to foreclose a mortgage. Public Laws, 1927, chap. 
221, sec. 4; 1929, chap. 334. The delinquent shall be mace a defendant, 
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and if a minor-he must defend by a guardian, either general, testa- 
mentary, or ad litem. C.S., 451. 

The amendments referred to resulted in a change of procedure and of 
substantive rights. The minor’s right to redeem his land annulled the 
inhibition against its sale for taxes, and the protection of his interests 
by the court in a suit by the purchaser to foreclose his certificate 
abrogated the minor’s right of redemption after final judgment. The 
result is that section 7984 and the last clause of section 8038 of the 
Consolidated Statutes, so far as they affect minors, are not 10w effective. 

The changes pointed out are founded on the principle that the State 
cannot exist without the collection of taxes; that when any taxpayer 
or any property defaults in contribution to the public burdens, it 
throws upon those who pay their pro rata the burden of paying the 
taxcs of those who default; that it has never been the policy of the law 
indefinitely to suspend the payment of taxes; and that the rule of 
uniformity is not consistent with the exemption of property from taxa- 
tion, except as the latter is authorized by the Constitution. McMullan wv. 
Hogan, 129 N. C., 314; Southern Assembly v. Palmer, 166 N. C., 75; 
Keith v. Lockhart, 171 N. C., 451; Edgecombe County v. Walston, 
174 N. C.,, 55; Hines vu. Williams, 198 N. C., 420. 

In our opinion the plaintiff’s cause of action is not barred by the 
statute of limitations. The first summons was issued 30 September, 1929, 
against John C. Joyce and his wife. Clistus Fries was not named as a 
party defendant; but the land was listed by John C. Joyce in his own 
name and it is provided that no sale of real estate shall be void because 
listed in the name of a person other than the real owner if sufficiently 
deseribed unless the rightful owner has listed 1t and paid the taxes 
thereon. C. S., 8019; Headman v. Commissioners, 177 N. C., 261. 
The description is sufficient and the owner did not list the property for 
taxation. Moreover, the person in whose name the land has been listed, 
together with the wife or husband if married, shall be made defendant 
and served with process. Public Laws, 1929, chap. 334, see. 2; Orange 
County v. Wilson, 202 N. C., 424. The action as at first constituted 
was maintainable and was not discharged by making the minor a de- 
fendant. “Any certificate of sale in the hands of any person, corporation, 
firm, county or municipality on which an action to foreclose has not 
been brought, which according to the terms of chapter two hundred and 
twenty-one of the Public Laws of one thousand nine hundred and twenty- 
seven should have been brought, shall have until December first, one 
thousand nine hundred and twenty-nine to institute such action. This 
action and extension shall and does include all such certificates whether 
the same were issued for the sale of one thousand nine hundred and 


740 IN THE SUPREME COURT. [204 


TIUBBARD AND Co, tv. Horne, 


twenty-seven taxes and any and all certificates sold or issued prior 
thereto.” Pubhe Laws, 1929, chap. 204, see. 4. 

Statutes extending the time for the collection of taxes have been 
upheld with practical uniformity. Lunt v. Cooper, 194 N. C., 267. 
Conceding the rule that a new party may plead the statute of limitations 
we are confronted with the facts that the minor was made a party 
defendant within the time authorized by the statute for the prosecution 
of the action; that he was represented by a guardian appointed by the 
court, that he filed an answer, and that the law was duly administered. 
The tax against the lot in controversy has not been paid since 1924. We 
have given the briefs and the argument due consideration, and we must 
decline to interfere with the judgment in the absence of prejudicial 
error. Judgment 

Affirmed. 


M. P. HUBBARD AND COMPANY, Incorporatep, v. W. H. HORNE, NORTH 
CAROLINA BANK AND TRUST COMPANY, axnp PLANTERS NA- 
TIONAL BANK AND TRUST COMPANY, TRUSTEE, 


(Filed 14 June, 1983.) 


Reformation of Instruments C d—Evidence that provision relating to 
priority was omitted through mutual mistake held sufficient. 
Defendant executed a crop lien to a bank to secure a loan. Thereafter 
he executed another lien on the same crop to secure the payment of 
fertilizer advanced by plaintiff. The bank's mortgage was first filed for 
registration, but was not registered until after the regis-ration of plain- 
tis mortgaye. In an action to determine priority defendant testified 
that at the time of the negotiation he informed plaintiff's president and 
agent of the bank's mortgage and that they agreed that plaintiff should 
take a secoud lien, and that when plaintiff's mortgage wis presented for 
signature defendant objected beeause it failed to provide that it should 
be subject to the bank’s mortgage, and that plaintiff's agent assured 
defendant that the omission made no difference for the reason that regis- 
tration would take care of the contemplated priority. hereafter plain- 
tiff learned that the bank's mortgage had not been properly registered. 
ficld, the testimony was sufficient to be submitted to tue jury on the 
question of the mutual mistake of the parties in the cmission of the 
provision for the Contemplated priority, and upon the rendition of a 
verdict adverse to plaintiff, judgment that the bank's mortgage had 
priority was properly entered. 


Civiz action, before Daniels, J., at Spring Term, 1933, of Nasm. 

This controversy involves the priority of Hens. The evidence tended 
to show that on 6 February, 1930, the defendant, Horne, executed and 
delivered to F. F. Fagan, trustee for the North Carolina Bank and 
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Trust Company, to secure notes for $15,000, a chattel mortgage or crop 
lien upon the crops raised by defendant upon his lands during the year 
1930. The plaiuitiff is engaged in the business of selling fertilizer and in 
March, 1930, the defendant Horne discussed with the agent of the plain- 
tiff the purchase of fertilizer. The defendant said: “I told him I could 
give him a second crop lien. I told him that the North Carolina Bank 
and Trust Company had the first crop lien in the amount of $15,000. 
After my discussion with Mr. Marshbourn [ went with him to Balti- 
more, the home office of M. P. Hubbard aud Company, and discussed 
the matter further with W. P. Crenshaw, its president. . . . Mr. 
Marshbourn, Mr. Crenshaw and I were the only ones present at this 
conversation. .As to the security which I was in a position to give the 
fertilizer company for such advances as they might make to me, I gave 
Mr. Crenshaw the same information which I had given Mr. Marshbourn. 

Before we left his home he said he would take up with his 
board the matter of credit he was going to extend me for fertilizer, I 
discussed with Mr. Crenshaw the collateral I could give for the amount 
of fertihzer. I discussed with Mr. Crenshaw the collateral I could give 
for the amount of fertilizer that I would require. I do not reeall any- 
thing that Mr. Marshbourn said. . . . J told Mr. Crenshaw that it 
would be a second mortgage; that the first lien had already been given 
to the North Carolina Bank and Trust Company for $15,000.” Subse- 
quently the plaintiff agreed to furnish fertilizer to the defendant Horne 
and a chattel mortgage or crop Hen upon the crops of the defendant 
was prepared and presented to the defendant for signature. This chattel 
mortgage and crop lien was dated April, 1930, and secured an indebted- 
ness of $11,848.12 due the plaintiff for said fertilizer for the vear 1930, 
ineluding a balance past due for fertilizer furnished theretofore. This 
mortgage covered twenty-oue mules and all crops grown by the defend- 
ant and his tenants during the year 1930 upon said lands. With respect 
to the execution of this instrument, the defendant said: “The mortgage 
was then drawn and signed in Mr. Marshbourn’s offiec. I read the paper 
and the only objection I raised to it was the guarantee—that I guar- 
auteed it against prior hen. I told him that I had told him there was a 
first mortgage on it. He said registration—that would not make any 
difference—registration would take care of that. I then proceeded to 
sign it. [ think this was in April. I later got $750.00 during the sum- 
mer. When I signed the first mortgage in April I did not know that 
the paper from me to F. ¥. Fagan, trustee, which I showed vou a 
moment ago, had not been legally recorded in Edgecombe County. If I 
had known it, I could not have signed the paper upon the statement 
made by Mr. Marshbourn, . . . I do not remember just when I 
found it out, but it was sometime later.” The defendant further testified 
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that he raised an objection to signing the Hubbard mortgage because the 
mortgage contained a clause warranting the property therein described 
“to be free and clear from all other liens and encumbrances.” Defend- 
aut said: “I knew I had given this other paper, and knew Marshbourn 
knew it, and I called that to his attention. . . . I objected to the 
provision in the mortgage, and after he told me that was perfectly all 
right, then I agreed to sign the paper as it was without taking out that 
provision. . . . If I had struck this out, I would have wanted 
something else put in. I would have wanted the fact that the bank had 
a prior hen. J would have wanted something like that put in. I told 
Marshbourn the bank had a prior lien. I wanted citer to strike the 
objectionable provision out of the paper or put an exception there. He 
told me it was not necessary to put any provision in this paper that was 
not there. . . . I told him it was subject to a first lien that had 
been given the bank. I was doing that for my own protection. 

Soinetiae in the fall in a conversation which I had with Marshbourn 
he told me the bank’s paper had not been recorded ard that his com- 
pany had a first lien.” The deed of trust of Fagan, securing an indebted- 
ness of $15,000, due the North Carolina Bank and Trust Company, 
through inadvertence, was filed for registration on 6 February, 1930. 
The plaintiff’s mortgage, dated 17 April, 1930, was duly recorded and 
properly indexed on or about 17 April, 1930. The plaintiff contended 
that it had a first lien upon the crops and personal proverty of defend- 
ant for the reason that its paper was properly recorded and indexed in 
April, 1930, whereas the paper of the North Carolina Bank and Trust 
Company, although executed in February, 1930, and filed for registra- 
tion at that time, was not properly registered and irdexed until 21 
November, 19380. It was alleged that it was understood and agreed 
that the plaintiff’s mortgage should contain a provision subordinating 
it to the other mortgage or deed of trust of the bank, and that such 
provision was omitted by the draftsman by mistake of parties. 

The following issues were submitted to the jury: 

1, “Did plaintiff, in April, 1930, and in July, 1930, agree with de- 
fendant Horne to advance him fertilizers for the year 1930 upon crop 
hens and chattel mortgages to be subject to defendant bank’s prior Hen 
of $15,000, as alleged in the answer?” 

2, “Was a provision subjecting plaintiff’s liens to the lien of defendant 
bank omitted by the mutual mistake of Horne and the plaintiff’s agent 
as to proper registration of the bank’s paper, as alleged in the answer?” 

3. “Was a provision subjecting plaintiff’s lien to the lien of defendant 
bank omitted by a mistake on the part of Horne, accompanied by fraudu- 
lent concealment on the part of the plaintiff’s agent, as alleged in the 
answer 2” 
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The jury answered the first issue “Yes,” the second issue “Yes,” and 
did not answer the third issue. 

From judgment upon the verdict decreeing that the lien of the deed 
of trust to Fagan, trustee for the North Carolina Bank and Trust Com- 
pany, was a prior lien to the instrument held by the plaintiff, plaintiff 
appealed. 


Cooley & Bone and J. W. Grissom for plaintiffs. 
Don Gilliam, G. M. Fountain and Battle & Winslow for defendant. 


Broepen, J. This cause was considered upon a former appeal, and 
the opinion of the Court is contained in 203 N.C., at page 205. Upon the 
former appeal the law of reformation and atuel mistake was fully dis- 
cussed and applied to the facts then existing, and a new trial was awarded 
because of error in the instructions given the jury. The jury found 
that the plaintiff and the defendant, Horne, made an agreement that the 
bank’s lien securing an indebtedness of $15,000, should be a first lien 
upon the property, and that such agreement was omitted by the mutual 
mistake of Horne and the plaintiff’s agent, Marshbourn. Hence it must 
be determined whether the testimony of the defendant constituted sufh- 
cient evidence of mutual mistake, to warrant a submission of issnes to 
the jury. The following facts must furnish the basis for a proper 
solution, to wit: (a) Horne informed the president of plaintiff and its 
agent, Marshbourn, at the time of the negotiation that he had given the 
bank a first lien on his crop and that plaintifi’s paper would therefore be 
a “second mortgage.” (b) When the paper was drawn and presented 
to Horne for signature he objected to the form of the instrument be- 
cause it failed to mention or refer to the fact that the bank had a first 
lien upon the property. (c) Thereupon plaintiff’s agent, Marshbourn, 
assured Horne that the omission of such a provision made no difference 
for the reason that registration would furnish the contemplated priority. 

Obviously both parties contemplated at the time, that the deed of 
trust given by Horne to the bank should constitute a first lien upon the 
property. Moreover, the foregoing facts, together with all the surround- 
ing circumstances disclosed by the evidence, are sufficient to warrant 
submission of the issues to a jury. See Bank v. Redwine, 171 N. C., 559 
88 8. E., 878; Story v. Slade, 199 N. C., 596, 155 8. E., 256. 

There are other exceptions in the record, but they are ot deemed of 
sufficient importance to overthrow the judgment. 


Affirmed. 
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HILDEBRAND MACHINERY COMPANY, INcorporatep, vy. A. L. POST AND 
W. oI POST, Trapinec UNDER THE FirM NAME oF POST MACHINE 
COMPANY. 

(Filed 14 June, 1933.) 


1. Deeds and Conveyances C f— 

Where a deed provides that it is subject te a written lease previously 
executed by the grantor, the grantee takes the premises subject to the 
lease although the lease is for more than three years and is not recorded, 
C. 8., 3309. 

2. Landlord and Tenant B b—Lease in this case held to be for term of 
four years which could not be shortencd at option of lessor. 

A lease contract provided in one item that it was to run for a period 
of four years, and in a subsequent paragraph provided that if the lessee 
failed to pay the rent ‘Sor upon sixty days notice by either party’ the 
lessee would vacate the premises. Held, the manifest intention of the 
parties was that the lease should run for the whole period of four years 
provided the lessee paid the rent as stipulated. and during the four-year 
period neither the lessor nor his assignee would be entitled to possession 
of the premises upon sixty days notice so long as the lessee performed 
all the conditions imposed upon him, the lease having no provision 
whereby the term might be shortened at the option of the lessor. 


AppEAL by plaintiff from Alley, J., at February Term, 1933, of 
Bexcompr, Affirmed. 

Plaintiff, a corporation, is the owner of a certain pareel of lund 
situate in the city of Asheville, N. C., on which are located buildings 
constructed for use as a machine shop. The land and buildings were 
conveyed to the plaintiffs, for a valuable consideration, by W. C. Ervin 
and wife, by deed dated 15 September, 1952. This deed was duly re- 
corded in Buncombe County on 20 October, 1952, and contains a para- 
graph as follows: 

“But this deed is made expressly subject to a lease to the Dost 
Machine Company dated 15 July, 1981, and to all taxes for the year 
1932, which taxes the party of the second part assumes and agrees to 
pay as part of the consideration for this conveyance.” 

The defendants are in possession of the parcel of land and the build- 
ings located thereon, now owned by the plaintiff under and by virtue of 
said deed, claiming the right to such possession under ¢ lease executed 
by C. E. Kistler, agent for W. C. Ervin, which is as follows: 

“This contract of lease made and entered into this 15 July, 1931, by 
and between A. L. Post and W. F. Post, trading and doing business as 
a partnership under the firm name and style of Post Machine Company, 
Buncombe County, State of North Carolina, party of the first part, and 
C. E. Kistler, agent of W. C. Ervin, party of the second part; Wit- 
nesseth: For and in consideration of mutual covenants hereinafter 
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contained and the expected performance of the same, sums of money to 
be paid, the use of certain properties, tools, and machinery hereinafter 
designated, and other valuable considerations, the parties hereto for 
themselves, their successors, heirs and assigns, do mutually agree with 
each other as follows: 

1. (a) Parties of the first part agree to buy certain property, a list 
of which is hereto attached, marked Exhibit , and made a part of this 
contract, at the price stipulated thereon. 

(b) Parties of the first part agree to buy all the machinery, tools, 
ete., marked Exhibit B, and hereto attached and made a part of this 
contract, at the price stipulated thereon, and at the stipulated time, 

2, The parties of the first part agree to rent the following described 
property, to wit: 

The buildings of the old Carolina Machinery Company known as the 
Machine Shop, the Pattern Shop and the Foundry, together with all 
real estate upon which they are situate, including sidetrack, machinery 
and tools, Exhibit B, excepting therefrom the land referred to 1m para- 
graph six hereafter. The rent for the aforesaid property is to be $109.00 
per month, payable in adyance, to wit: on the 25th day of each and 
every succeeding month, 

3. Parties of the first part agree to give a good and sufficient bond 
in the sum of $1,500 to insure the return of said property, patterns, 
machinery, tools, ete,, as set forth on the inventory marked Exhibits .\ 
and B and hereto attached and made a part of this agreement, in as 
good shape as same were at the date of these presents, ordinary wear and 
tear excepted. 

4. That this contract of lease is to run for a term of four years from 
date of these presents, with the privilege of the party of the first part 
renewing said lease at a monthly rental to be agreed between the parties 
hereto, and by written notice to the party of the second part on or before 
the first day of April, 1935. 

5. Parties of the first part agree to make prompt payment of the 
rental hereinbefore specified at the time and terms hereinbefore specified, 
and that if and in the event parties of the first part fail to pay said rent 
as hereinbefore set forth, or upon sixty days notice by either party, then 
and in that event parties of the first part agree to vacate said buildings 
and vield possession of said fixtures, patterns, buildings herein rented, 
and this contract of lease shall become void and of no effect and said 
parties of the first part agree to vacate and deliver up possession of said 
premises in as good and ample manner as same are, ordinary wear and 
tear excepted. 

6. That said property hereby leased does not include that formerly 
let to the American Scrap Material Company, and party of the second 
part further agrees not to rent the property rented to the American 
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Serap Material Company to any competitor of said parties of the first 
part, junk and scrap companies excepted. 
In testimony whereof the parties hereunto have set their hands and 
seals the date and year first above written. 
W. EF. Post. (Seal. ) 
A. L. Post. (Seal. ) 
_C, E. Kistler. (Seal.) 
Agent for W. C. Ervin.” 


At the date of the deed from W. C. Ervin and wife to the plaintiff, 
to wit: 15 September, 1932, the lease from W. ©. Ervin to the defend- 
ants was duly assigned and transferred by C. E. Kistler, agent for W. C. 
Ervin, to the plaintiff. The lease was thereafter, to wit: 20 September, 
1932, duly recorded in Buncombe County. 

On 17 September, 1932, by letter addressed to them, the plaintiff 
gave notice to the defendants that under and pursuant to the provisions 
of paragraph 5 of the lease, plaintiff would on 19 Ncvember, 1932, 
demand possession of the property described in the lease. The defend- 
ants promptly advised plaintiff that they would decline to surrender 
possession of the property on 19 November, 1932. 

At the date of the commencement of this action, to wit: 24 November, 
1932, the defendants had paid or tendered to the plaintiff all sums due 
as rent for the property described in the lease, and had fully performed 
all the covenants and agreements undertaken by them as lessees of said 
property. 

The court was of opinion that plaintiff was not entitled to recover of 
the defendants possession of the property described in the lease, and on 
motion of the defendants at the close of all the evidence, dismissed the 
action by judgment as of nonsuit. From this judgment, plaintiff ap- 
pealed to the Supreme Court. 


Sanford W. Brown and J. W. Haynes for plaintiff. 
Harkins, Van Winkle & Walton and Charles G. Buck for defendant. 


Connor, J. Under and by virtue of its deed from W. C. Ervin and 
wife dated 15 September, 1932, the plaintiff is now the owner of the 
parcel of land and of the buildings described in its complaint, subject, 
however, to the rights of the defendants under and by virtue of the lease 
to them executed by C. E. Kistler, agent for W. C. Ervin, and dated 15 
July, 1931. The fact that the lease, although for a term of more than 
three years, was not recorded at the date of the deed to the plaintiff 
(C, S., 3809) 1s immaterial. The land and the buildings described in the 
deed were conveyed to the plaintiff subject to the lease, which was duly 
assigned to the plaintiff contemporaneously with the execution of ‘the 
deed to the plaintiff. See Hardy v. Fryer, 194 N. C., 420, 139 8. E., 


-I 
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833, and cases cited in the opinion in that case. The plaintiff concedes 
that it owns the property conveyed to it by its deed from W. C. Ervin 
and wife, subject to the rights of the defendants under this lease. At 
least, the plaintiff does not contend to the contrary on this appeal. 

The plaintiff contends, however, that having given sixty days notice 
to the defendants in accordance with the provisions of paragraph 4 of 
the lease, that it would demand possession of the property described in 
the lease on 15 November, 1932, it was entitled to such possession on 
that date, notwithstanding the payment by the defendants of all sums 
due as rent under the lease, and notwithstanding full performance by 
the defendants of all the covenants and agreements undertaken by them 
as lessees. The language of paragraph 5 construed in connection with 
the language of the entire lease (Benton v. Lumber Co., 195 N. C., 363, 
142 S. E., 229) does not sustain this contention. It is expressly pro- 
vided in paragraph 4 that the lease should run for four years from 
its date. There is no provision in this paragraph by which the term 
might be shortened at the option of the lessor, as was the case in Texas 
Co. vu. Fuel Co., 199 N. C., 492, 154 S. E., 829. It was manifestly the 
intention of the parties to the lease that the term should be four years, 
and that the lessees should have the right to hold the property described 
in the lease for the full term, provided they paid the rent as stipulated 
in the lease. If they failed to pay the rent monthly as stipulated in the 
lease, and the lessor demanded possession of the property, after having 
given sixty days notice of such demand, then and in that event the 
lessees agreed to vacate the buildings and yield possession of the property 
to the lessor. In support of this construction see Frust Co. v. Duffy, 
153 N. C., 62, 68 S. E., 915, and Robertson v. Robertson, 190 N. C., 558, 
130 S. E., 166. 

There was no error in the judgment dismissing the action as of non- 
suit, and discharging the receiver, who had been appointed by the court 
during the pendency of the action. The judgment is 

Affirmed. 


JOHN D. HAGER v. GROVER WHITENER, ADMINISTRATOR OF THE ESTATE 
or JAS. L. HAGER. 


(Filed 14 June, 1933.) 


1. Wills B b—Evidence held sufficient to show a contract to devise. 


Evidence tending to show that deceased was a bachelor and an old 
man and induced plaintiff to sell his lands and buy other lands as tenant 
in common with deceased, that plaintiff moved his family to the lands 
thus bought and lived with deceased as a member of the family, worked 
the lands and supported and took care of deceased in his old age, with 
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testimony of declarations by the deceased tending to show that deceased 
had agreed to devise and bequeath plaintiff all his property in considera- 
tion of plaintiff's performance of his agreement, is held to show a definite 
contract by deceased to devise his property to plaintiff, and upen the 
death of the deceased intestate, is sufficient to be submit:ed to the jury in 
plaintiff's action against deceased's administrator for breach of the 
contract. 

2. Evidence H c—Testimony by parties not interested in event as to 
declarations of deceased against interest held competent. 

In an action against the administrator of a deceased »erson to recover 
for breach of the deceased's contract to devise, testimony of witnesses 
not interested in the event as to declarations made by the deceased 
against his interest was properly admitted, and testimony of defendant’s 
Witnesses as to declarations of the deceased not made in the presence 
of plaintiff and not against the deceased's interest was properly excluded 
as hearsay. C. 8., 1795. 

3. Frauds, Statute of, B a—Statute of frauds is not applicable to action 
to recover for breach of contract to devise. 


In this action for breach of a contract to devise there was evidence 
tending to show that defendant’s intestate induced pla:ntiff to support 
and take cure of him for the remainder of his life under a contract to 
devise his lands to plaintiff, and that plaintiff fully performed his con- 
tract: Held, the defendant will not be allowed to set up the statute 
of frauds as a bar to the action, the plaintiff having rendered services in 
reliance on the intestate’s promise and it being inequitable to permit 
defendant to take advantage of the bad faith of his intestate. 

4. Wills B c—Measure of damages for breach of contract to convey. 


In an action against the administrator of a deceased for breach of the 
intestate’s contract to devise and bequeath all of his property to plaintiff, 
the measure of damages is the fair market value of the intestate’s prop- 
erty at the time of his death. 


AppEAL by defendant from Cowper, Special Judge, and a jury, 17 
December, 19382. From Mecxiensrre. No error. 

The plaitiff’s complaint, in part, is as follows: 

“That James L. Hager, of late a citizen and resident of Mecklenburg 
County, North Carolina, died intestate on or about 28 August, 19380. 
That Grover Whitener has duly qualified and is now acting as ad- 
ministrator of the estate of said James L. Hager. 

That prior to 238 December, 1928, the plaintiff lived with his wife 
and children on a farm, in Lemley Township, Mecklenburg County, 
North Carolina, which was then the property of the plaintiff. 

That prior to said date, said James L. Hager lived at his own resi- 
dence which was then located in or near the town of Coznelius, North 
Carolia. 

That on or about 20 December, 1928, said James L. Hager urged and 
solicited the plaintiff to dispose of his property and “o assist said 
James L. Hager in purchasing another tract of land near Cornelius, 
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N. C., as tenant In common with said James L. Hager, and to move 
with his family into a certain house on said other tract of Jand and to 
live there with said James L. Hager during the life of said James L. 
Hager, said James L. Hager offering and proposing to compensate 
plaintiff therefor by canceling a certain note for $800.00, which had 
previously been executed by plaintiff to said James L. Haser, and by 
executing and leaving a will devising all of the property of said James 
L. Hager to plaintiff. 

That in consequence of said solicitation upon the part of said James 
L. Hager, plaintiff accepted the proposal of said James L. Hager and, 
thereupon, plaintiff and said James L. Hager entered into a contract 
containing the following provisions: (a) That plaintiff should imme- 
diately sell and dispose of his own farm, in Lemley Township, Mecklen- 
burg County, North Carolina, consisting of approximately 6614 acres, 
with saligule building ceveons (b) that the plaintiff and said James L. 
Hager should purchase, as tenants In common, another tract of land 
in or near Cornclius, N. C., containing about 25 acres, the plaintiff to 
pay one-half of the purchase price therefor; (c) that plaintiff and his 
wife and children and said James L. Hager should move into a certain 
house located on said 25-aere tract; (d) that said James L. Hager 
should live with plaintiff and plaintiff’s family for the rest of his life; 
that plaintiff should cultivate said 25-acre tract of land and certain 
other farm lands owned by said James L. Hager; and that plaintiff 
should help take care of said James L. Hager during the life of said 
James L. Hager. (e) That said James L. Hager should cance] a certain 
note, for $800.00 which had previously been executed by plaintiff to said 
James L. Hager. (f) That said James L. Hager should and would 
give, bequeath and devise to the plaintiff, by will, all property owned 
by said James L. Hager.” 

The plaintiff further alleges, setting forth same in detail, that he 
comphed in all respects ani his part of the contract, and that the 
“said James L. Hager failed to execute any will and ated intestate,” 
thus breaching his contract. “Wherefore the plaintiff prays: (1) That 
the defendant be ordered and required to cancel said $800.00 note, and 
surrender same to the plaintiff; and, (2) that the plaintiff have and 
recover of the defendant the sum of $12,800 damages for the breach of 
said contract, and the costs of the action.” 

The defendant denied the material allegations of the complaint and 
set up counterclaim, and pleaded the statute of frauds, C. 8., 987, 988. 

The issues submitted to the jury and their answers thereto, were as 
follows: 

“1, Did the plaintiff, John D. Hager and Jas. L. Hager, during the 
lifetime of the said Jas. L. Hager, enter into a contract as alleged in 
the complaint? Answer: Yes. 


~T 
we 
So 


IN THE SUPREME COURT. [204 


HAGER vt. WHITENER, 


2. If so, did the plaintiff, John D. Hager, on his part, comply with 
all of his obligations under said contract? Answer: Yes, 

3. Did the said James L. Hager breach said contract as alleged in 
the complaint? Answer: Yes. 

4. What amount, if any, is plaintiff entitled to recover? Answer: 
$8,500 (eight thousand and five hundred dollars).” 

The court below rendered judgment on the verdict. There were cer- 
tain stipulations between the parties in reference to the $800.00 note, 
and the judgment conformed to same. The defendant made numerous 
exceptions and assignments of error and appealed to the Supreme Court. 
The material ones and necessary facts will be considered in the opinion. 


Guy T. Carswell and Joe W. Ervin for plaintiff. 
Kemp Battle Nixon, H. A. Jonas, Hiram Whiteacre, J. Laurence 
Jones and Geo. W. Wilson for defendant. 


Crarkson, J. We think that plaintiff’s evidence was sufficient to 
sustain the allegations in the pleadings. Defendant’s intestate, James L. 
Hager, was a bachelor and an old man when he died. The testimony 
of J. B. Readling was to the effect that the relationship between plain- 
tiff, Jas. L. Hager and John D. Hager “Was like unto parent and child.” 
F. C. Sherrill testified, in part as to statements made by Jas. L. Hager 
mn reference to John D. Hager: “He has agreed to live with me and 
take care of me and I am to give him what property I have got.” Bob 
Alley testified, in part: “I am getting old and feeble end uot able to 
work. I am going to give him what I have out there to keep me.” Joe 
Graham testified, in part: “That they went in halves cn the Washam 
place and that he wanted Johnsie to live with him . . .. said that 
he was going to give him the property that he had left to take care 
of him and wait on him.” Anne Bell Hager testified, in part: “We 
were discussing a neighbor who died and left his property without a 
will. We were discussing that on the porch with one cf the neighbor 
boys, and after Uncle Jim and I went back in the house Uncle Jim 
made the remark: ‘What a pity this man didn’t leave a will’; that 
that was one thing that he intended to do, and that he intended to will 
it to Johnnie, because he had agreed to, because Johnnie had helped 
take care of him and would take care of him the rest of his life. 

He was just one of the family and very near and dear to all of us.” 

There was other evidence to like effect and corroborative. We think 
there 1s sufficient definite and certain evidence to show a contract. 

At the close of plaintiff’s evidence and at the close of all the evidence, 
the defendant made motions for judgment as in case of nonsuit. C. S., 
567. The court below overruled these motions and in this we can see no 
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error. The plaintiff relied on the contract as set forth in his complaint, 
and the evidence was sufficient to sustain the contract, and the jury so 
found. 

In Miller v. Lash, 85 N. C., at p. 54, the principle is thus stated: 
“The authorities cited in the argument for the plaintiff seem to estab- 
lish the proposition that where personal services are performed by one 
person for another during life under a contract or mutual understand- 
ing, fairly to be inferred from their conduct and declarations and the 
attending circumstances, that compensation therefor is to be provided in 
the will of the party receiving the benefit of them, and the latter dies 
intestate or fails to make such provision, the subsisting contract is then 
broken, and not only will the action then he for the recovery of their 
reasonable value freed from the operation of the statute, but it could 
not be maintained before. It is equally plain that if the services were 
given in the mere expectation of a legacy, without a contract express 
or implied, and in reliance upon the gratitude and generosity of the 
deceased, the action cannot be sustained.” 

In Brown vr. Williams, 196 N. C., 247, at p. 250, we said: “There is 
nothing to indicate, in the expressions made by defendant’s testator, 
any certain or definite promise or contract, either express or implied, 
to make a testamentary provision in his will in favor of plaintiff. The 
expressions were not even made to plaintiff, but to others. It was an 
appreciation and iitention, but not an obligation.” 

In the present case, the evidence was sufficient, both direct and cir- 
cumstantial, to indicate that 1t was an obligation and a contract. Plain- 
tiff relied on the express and implied agreement and acted under it, 
which defendant’s intestate breached, to his damage. The plaintiff, 
under the statute, C. S., 1795, could not, and did not, testify. 

In Insurance Co. v. R. B., 195 N. C., 698, at p. 695-6, we find: “One 
of the leading cases in this State, discussing declarations against 1n- 
terest, is Smith v. Moore, 142 N. C., 277. In that case Walker, J., 
writing for the Court, said: ‘Declarations of a person, whether verbal 
or written, as to facts relevant to the matter of inquiry, are admissible 
in evidence, even as between third parties, where it appears: (1) That 
the declarant is dead. (2) That the declaration was against his pecuniary 
or proprictary interest. (3) That he had competent knowledge of the 
fact declared. (4) That he had no probable motive to falsify the fact 
declared.’ Roe v. Journegan, 175 N.C. 261; Carr v. Bizzell, 192 
Ne Oy 2 

We think the evidence of the witnesses above mentioned, and as to 
what they testified, competent. The testimony of certain witnesses as to 
declarations of defendants’ intestate not made in the presence or hear- 
ing of plaintiff, were hearsay and incompetent, and were properly ex- 
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cluded by the court below. Chandler v. Marshall, 189 N. C., 301; 
Carpenter v. Power Co., 191 N. C., 1380. The statute of frauds set up 
by defendant is not applicable to the facts in this case. 

In Redmon v. Roberts, 198 N. C., 161, at p. 164-5, speaking to the 
subject, it is written: “This Court and the courts generally have upheld 
and enforced oral contracts to devise or convey land in consideration of 
services rendered . . . (citing authorities), The theory upon which 
the reason is based, 1s that the party breaching the contract has received 
the benefit thereof, and that it would be an act of bad faith to plead 
the statute of frauds as a bar to recovery. This principle was declared 
in Deal v. Wilson, supra (178 N. C., 600), as follows: ‘We there said 
that where the defendant has promised, in consideration of services to be 
rendered, that he will transfer to the plaintiff certain property, which 
he afterwards refuses to do, and, instead of fulfilling his contract, sects 
up the statute of frauds as a bar to any recovery on the same, he acts in 
bad faith, and his conduct having deceived the plaintiff, who, relying 
upon the assurance that the contract would faithfully be performed, 
had been induced to part with his money or to render services of value 
to the defendant, the latter may recover compensation fo: the loss he has 
sustained.’ ” 

We think the charge on the measure of damages, as follows, correct: 
“The measure of damages, for breach of contract like tiis to devise, is 
the value of the property agreed to be devised and this would be as 
of the date of the death of James L. Hager, inthiscase. . . . Now, 
gentlemen of the jury, when the law lays down as measure of damages, 
in such a case, the value of the property agreed to be devised, as of the 
date of the death of James L. Hager—by the word ‘value’ the law 
means what is called the ‘market value’ or the fair, open market value 
of the date of the death of deceased—James L. Hager—in this case, 
and the fair, open, market value of any picce of property is what it 
will bring upon the open market for cash paid to one who is not re- 
quired to sell, or there is no particular reason when he desires or fecls 
he should sell that particular piece of property, and purchased by one 
who is willing to purchase, but has no particular reason why it is neces- 
sary for him to have that particular piece of property.” 

“The measure of damages for the breach of contract to devise is the 
value of the property agreed to be devised.” Bowling v. Bowling, Admr., 
300 S. W., 876 (Ky.); Redmon v. Roberts, supra. The amount under 
contlicting evidence in this case was for the jury to determine. 

The plaintiff did not rely on quantum meruit, but his contract with 
defendant’s intestate. There was sufficient competeut evidence as to the 
contract and the jury found under proper instructions there was a con- 
tract. The exceptions and assignments of error by defendant as to 
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admissions and exclusion of evidence cannot be sustained. The court 
below placed the burden of proof properly. What was a contract was 
defined in conformity with well-settled law of this jurisdiction. The 
contentions of the parties and the charge was fair and just to the liti- 
gants. It appears that the material contentions of defendant have been 
heretofore passed upon by this Court. We can see no prejudicial or 
reversible error. 
No error. 


STATE v. JACK H. AMMONS anp MARION (ALIAS ARTHUR) AMMONS. 
(Filed 14 June, 19383.) 


1. Criminal Law I j—-On motion to nonsuit all the evidence will be con- 
sidered in light most favorable to State. 


Upon a motion as of nonsuit in a criminal action, made at the close 
of the State's evidence and renewed at the close of all the evidence, all 
the evidence, whether offered by the State or elicited from defendant’s 
witnesses, will be considered in the light most favorable to the State, 
and it is entitled to every reasonable intendment thereon and every 
reasonable inference therefrom, and only evidence favorable to the State 
will be considered, the weight and credibility of the evidence being for 
the jury. 

2. Mayhem B c—Evidence of defendant’s guilt of malicious castration 
held sufficient to be submitted to the jury. 

The direct evidence of the guilt of one of the defendants in this prosecu- 
tion for malicious castration under the provisions of C. 8., 4210, and the 
circumstantial evidence as to the other’s participation and guilt is held 
sufficient to overrule their motions as of nonsuit. 


3. Criminal Law L e— 

The granting in the presence of the jury of the solicitor’s motion to 
nol. pros. with leave as to some of several defendants will not be held 
prejudicial to the remaining defendants upon their appeal from a con- 
viction, there being no objection by the defendants against whom the case 
was nol. prossed with leave. 


4, Criminal Law I g— 
The failure of the trial court to define the meaning of the term “reason- 
able doubt’ in his charge to the jury in a criminal action is not reversible 
error in the absence of a prayer for special instructions. 


5. Criminal Law L e-——Exclusion of testimony in this case held not 
prejudicial. 

Where in a prosecution for malicious castration defendant’s physician, 
offered as a witness, has been allowed to testify as to defendant's weak 
physical condition, the exclusion of his testimony as to the diseases with 
which defendant was suffering will not be held prejudicial although 
defendant had testified as to them, the defendant when he became a wit- 
ness being as other witnesses and subject to the same rules. 
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APPEAL by defendants from McElroy, J., at November Term, 1932, 
of Buncomse. No error. 

The defendants, Jack H. Ammons, Marion (alias Arthur) Ammons, 
Walter Yarborough, Sam Todd and A. D. Cordell, weve indicted in a 
bill of indictment containing three counts: (1) charging the defendants 
with castrating the prosecuting witness Johnnie Hart: (2) secret as- 
sault; (3) felonious assault, A mistrial was ordered by the court as to 
the defendants Yarborough, Todd and Cordell, and the solicitor as to 
them took a nol. pros. with leave. The defendants Ammons were con- 
victed under the first count in the bill of indictment and sentenced by 
the court below. 

Johnnie Hart, a witness for the State, testified to the effect that he 
was 26 years old, lived in Biltmore, N. C., and was married. On Mon- 
day, 7 November, 1932, 20 minutes to 12 o’clock he was castrated. “I 
left and went toward my home, walked up the paved road to the end of 
a warehouse on a side track. I then went to the woods to get me a load 
of fire wood. . . . In two or three minutes I was grabbed. Jach 
clmmons was on the side of the path along which I was walking in the 
woods, he grabbed me by the left wrist. Somebody hit me on the head. 
I don’t know what Jack Ammons had in his hands, tt looled like a knife. 
As he grabbed me I was hit in the head. I could not see who hit me. I 
didn’t turn around. They threw something over my head that I couldn’t 
see through. I fell to the ground, and after I fell somebody tore my 
shirt off and crammed it in my mouth. I could not holler. They were 
laying on me, kinder, and had my legs tied. They started to work on 
me. Started to work in my legs. J felt the knife strike me, it struck 
me on my private parts, This lasted just two or three minutes. They 
then got off of me and left.” 

Guy Roberts, a deputy sheriff, witness for the State, testified in part: 
“A call came into the sheriff’s office about 12:30 o’clock Monday, 7 
November, and in response to this call I went to Taylor’s house out in 
the Oakley section. I must have got there by 1 o’clock, pm. J found 
Johnnie Hart in a chair ina bloody condition. I found the overalls that 
he had changed from in a very bloody condition. I then brought Johnnie 
Hart to the hospital, in a car and after I brought him there I weut 
back out to Taylor’s. I talked to Johnnie Hart some, but he seemed 
to be suffering so that I didn’t talk to him much. He went unconscious 
in the ear. I went bach out to Taylor’s house, and went to the woods 
where I understand this happened. I found the testicie lying in the 
woods, and also found blood on the leaves. It looked like there had been 
a struggle there. The solicitor: Mr. Roberts, I hand you this handker- 
chief and ask you to state what it is, and where you fourd it? Answer: 
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I found this in the woods. . . . Johnnie said he went through the 
woods to pick up some wood to carry home and that Jack Ammons was 
along the trail and he reached out and grabbed him by the left wrist 
and he seen a knife in his hand. Jack jerked him down and about that 
time somebody struck him in the back of the head and threw something 
over his face and crammed something in his mouth. Then he said there 
was one on each side laying across him holding him down and somebody 
held his legs. . . . I arrested the defendant, Jack Ammons. I took 
a knife from him. Q. What did Arthur or Marion Ammons say about 
being with Jack on the day of the cutting? Answer: fle said he came 
to Jach’s house that morning about 7 o'clock and he had been with Jack 
until they came to Jack’s house after this happened over there, and 
Jack went back, borrowed a shot gun and went back there. When I 
arrested Marion Ammons at Jack Ammons’ house he said that his 
brother brought him to Jack Ammons’ house about 7 o’clock from 
Woodfin. He is an escaped prisoner and he said he understood the law 
was looking for him in Woodfin and he decided it was safer there and 
he had been with Jack ever since. . . . The handkerchief that I 
identified was not found at the scene of the cutting, but was found in 
the woods a distance of about one hundred and fifty (150) yards away.” 

The State then offered in evidence the handkerchief identified by the 
witness Roberts, and which contained the initial “A” in the corner, and 
which was dirty, but contained no blood. The State then offered in 
evidence two knives identified by the witness Roberts as being taken from 
the person of the defendant, Jack Ammons, at the time of his arrest, one 
of which contained a dark stain on the blade. 

Zetta Mae Jones, a witness for the State, testified in part: “Il know 
where the woods are that it is said that this cutting took place. I know 
the time that they say the cutting took place. I was at home at that 
time. I know Jack Ammons. I saw him that day. Saw him come 
down the railroad. Someone that looked like Marion Ammons (pointing 
him out in the court room) was walking with him. They were walking 
pretty fast. The man with Jack Ammons had on a brown suit. It was 
between 12 and one o'clock p.m. that I saw them.” 

Ernest Pack, a witness for the State testified, in part: “I saw him 
eo up a bank to leave, going towards the railroad there where he used 
to live. I know where the old ‘Cheesborough Spring’ is, if ts up in the 
woods in the direction towards where Johnnie got cut. I know Jack 
Ammons, and have known him for sometime. I saw Jack Ammons that 
day and Marion Ammons that man (pointing fo Marton Ammons in 
the court room) was with him. I was walking along the railroad track, 
and I saw them coming up a path. Jt was about 12:30, They came up 
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on the right-hand side of the railroad track in the direction I was 


going. . . . Jack Ammons asked me if I knew anything about when 
a freight train would run, and I told him not until later on in the even- 
ing about 4 o’clock. . . . When I saw Jack Ammons and Marion 


Ammons they were coming down a path which is on the right-hand 
side of the railroad going east. This path runs from up near Jack 
Ammons’ house.” 

Thurman DeWesse, a deputy sheriff, witness for the State, testified in 
part: “I went to the place where they said Johnnie Hart got cut. 
investigated the place and noticed that there had been a scuttle 
there.” 

The defendants denied their guilt, and set up an alibi. Both went on 
the stand as witnesses. Arthur .Ammous, one of the defendants, testified, 
in part, on cross-examination: “That knife there, that was taken off of 
Jack Ammons, is one that I gave him. I got it from a fellow in Dallas, 
Texas, swapped him a pair of pants for it. Yes, I have been pretty 
much all over the country. I just set around with Jack Ammons at his 
house that day and talked. Yes, he knew I was escaped from the chain- 
gang. No, I didn’t hit Johnnie Hart in the head with anything, and 
didi’t help Jack Ammons cut him. J know that Jack wasn’t in these 
woods over there, because I was with him all that day.” 

Defendants made numerous exceptions and assignments of error and 
appealed to the Supreme Court. The necessary facts and exceptions and 
assignments of error will be considered in the opinion. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
FRdward H. McMahan for defendants. 


Crarxson, J. The defendants, in the court below, made motions to 
dismiss the action or for judgment as of nonsuit, at the close of the 
State’s evidence and at the close of all the evidence. C. S., 4643. The 
court below overruled these motions, and in this we can see no error. 

“On motion to dismiss or judgment of nonsuit, the evidence is to be 
taken in the hght most favorable to the State, and it is entitled to the 
benefit of every reasonable intendment upon the evidence and every 
reasonable inference to be drawn therefrom. ‘\n exception to a motion 
to dismiss in a criminal action taken after the close of the State’s evi- 
dence, and renewed by defendant after the introducticn of his owu 
evidence does not confine the appeal to the State’s evidence alone, and a 
conviction will be sustained under the second exception if there is any 
evidence on the whole record of the defendant’s guilt.’ 8. v. Earp, 196 
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N. C., 164, 166. See S. v. Carlson, 171 N. C., 818; S. v. Segmon, 190 
N. C., 684. The evidence favorable alone to the State is considered— 
defendant’s evidence is discarded. S. v. Utley, 126 N. C., 997. The 
competency, admissibility, the weight, effect and credibility is for the 
jury. S. v. Utley, supra; S. v. Blackwelder, 182 N. C., 899.” 8. v. 
Lawrence, 196 N. C., 562, 564. 

The first count in the bill charges a violation of C. S., 4210, which 
is as follows: “If any person, of malice aforethought, shall unlawfully 
castrate any other person, or cut off, maim or disfigure any of the privy 
members of any person, with intent to murder, maim, disfigure, disable, 
or render impotent such person, the person so offending shall suffer 1m- 
prisonment in the State’s prison for not less than five nor more than 
sixty years.” 

As to defendant Jack H. Ammons, the evidence of the prosecuting 
witness, Johnnie Hart, is direct that there were two and that he was 
one of them that perpetrated the crime. 

As to the defendant Marion (alias Arthur) Ammons, he admitted 
that he “came to Jack Ammons’ house that morning about 7:00 o’cloek 
and he had been with Jack until they came to Jack’s house after this 
happened over there.” The evidence was also to the effect that Jack 
Ammons at the time of his arrest had two knives on his person—one of 
which contained a dark stain on the blade. One of the knives Arthur 
Ammons had given Jack Ammons. There was other circumstantial 
evidence. We think the evidence sufficient to be submitted to the jury, 
the probative force was for them to determine. 

The record discloses: “The defendants, Walter Yarborough, Sam 
Todd and A. D. Cordell, rest and renew their motion for judgment as 
of nonsuit. The court intimated that it would sustain the said defend- 
ants’ motion for judgment of nonsuit, whereupon, the solicitor for the 
State requested the court to declare a mistrial as to the three said 
defendauts. The mistrial was ordered, and the solicitor for the State 
announced that he would take a nol. pros. with leave as to the defend- 
ants, Walter Yarborough, Sam Todd and A. D. Cordell. <All of this 
procedure took place in the presence of the jury. The defendants, Jack 
Ammons and Marion Ammons objected—objection was overruled, and 
the defendants, each of them, excepted. To the ordering of a mistrial as 
to the three defendants tried jointly with the two defendants herein 
appealing, without declaring a mistrial as to all of the defendants, the de- 
fendants, Jack Ammons and Marion Ammons, objected—the objection 
was overruled and the said defendants excepted. The said Jack Am- 
mons and Marion Ammons then moved the court to order a mistrial as 
to their cases. The motion was overruled and the said defendants 
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excepted.” We think these exceptions and assignments of error cannot 
be sustained. It will be noted that the defendants Yarborough, Todd 
and Cordell took no exception to this procedure. The effect of the order 
made by the judge as to Todd, Cordell and Yarborough was simply 
that of a nol. pros. which could be taken at any time, and the defendants, 
Jack and Marion Ammons were not prejudiced by it. The record does 
not disclose that there was any order withdrawing a juror. Nobody 
could complain of the manner in which this was handled except the 
defendants, Yarborough, Todd and Cordell, and they acquiesced. So far 
as these appealing defendants are concerned, the trial was not legally dis- 
turbed or interrupted. See S. v. Fllis, 200 N. C., 77. 

The defendants excepted and assigned error that the court below did 
not define “reasonable doubt to the jury.” This cannot be sustained. 

In S. v. Johnson, 1938 N. C., 701, at p. 704, we find: “The cases last 
cited are also decisive authority for overruling the prisoner’s exception 
to the instruction on the question of reasonable doubt. The instruction 
did not attempt a definition of the term, and this the prisoner assigns 
for error, although he made no request and tendered no prayer for a 
particular formula or a more comprehensive definition. S. v. Lane, 166 
N. C., 333.” 

We see no prejudicial error in the exclusion of the testimony of 
Dr. Geo. Floyd Ross, as to what disease or illness Jack Ammons was 
suffering with. The record discloses: “The court: I let hira state whether 
or not he is a strong man or a weak man physically. Witness: Jack 
Ammons is in a very weakened physical condition.” DeZendants, when 
they became witnesses and testified, were as other witnesses, and subject 
to the same rules. 

We have examined the record and charge of the court below with 
care and we can see no prejudicial or reversible error. The charge of 
the able and learned judge covered some 14 pages. The crime was 
defined, the burden of proof as to reasonable doubt was placed on the 
State, covering every ingredient of the erime and was fully explained to 
the jury. The definition of “aider and abetter” was properly defined. 
The jury could find one or both guilty or not guilty. “If you find Jack 
Ammons not guilty then it follows as a matter of course that you will 
find the defendant Marion Ammons not guilty.” The law applicable to 
the facts was fully set forth and the contentions of the State and de- 
fendants fairly given. In law we find 

No error. 
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E. B. THOMASON anpd L. O. LOHMANN, TRUSTEES, AND CHARLES E. 
MOORE, v. SIMEON SWENSON and INGA SWENSON. 


(Filed 14 June, 19383.) 


1. Courts B e—Appeal from County Court’s refusal of injunction may be 
taken to next term of Superior Court without service of case on ap- 
peal. 

An appeal to the Superior Court from the granting or refusal of a 
restraining order by the county court may be taken in term time or to the 
next sueceeding term of the Superior Court of the proper county upon 
exceptions to the judgment of the county court without the necessity of 
serving statement of case on appeal, countercase or exceptions, etc, 
the case having been heard on the pleadings and the record in the 
Superior Court consisting of the summons, complaint, answer, orders, 
judgment and assignment of errors. N. C. Code of 1931, 1608; Rule of 
Practice No. 5, 200 N. C., 816. 


2. Appeal and Error J a— 


On appeal from the refusal of an injunction by the county court the 
Superior Court will review the evidence with the burden on the appellant 
to show error, 


8. Mortgages H b—Foreclosure may be enjoined in order to ascertain 
amount of debt where usury is pleaded and accounting demanded. 


An order restraining the sale of lands in a suit to foreclose under a 
mortgage executed thereon is not erroneous where the questions involved 
include a charge of usurious interest and an accounting between the 
parties to ascertain the amount due to the mortgagee to be settled at the 
tinal hearing of the cause, it being required of the mortgagee seeking the 
equitable relief of foreclosure to do equity, and the court below having 
found that irreparable injury would otherwise occur to the mortgagor 
and that the granting of the injunction would not result in harm to the 
mortgagee. 


AppreaL by plaintiffs from McElroy, J., 8 December, 1932. From 
Buncomse. Affirmed. 

This is an action brought by plaintiffs against defendants for the 
purpose of securing judgment for a debt and foreclosure of property 
under a deed of trust to secure payment of same, in which plaintiffs 
ask for the appointment of a receiver for the rents and profits of the 
property, pendente lite, ete. The defendants raise questions as to the 
true amount of the indebtedness on account of usurious charges by way 
of interest and commission collected by the plaintiffs and for other 
causes, and for an accounting between the parties, and for injunction 
restraining foreclosure of the property until the final settlement of 
the issues involved. Defendants also ask for penalty against plaintiffs, 
contending that the transactions were usurious. A receiver for the 
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property was appointed, and qualified and took charge of same. The 
property was advertised for sale under the power of sale in the mort- 
gage, independently of the foreclosure proceeding, when the defendants 
apphed for an injunction. The defendants appealed froin the order of 
the General County Court denying their motion for an injunction re- 
straining sale of the property to the Superior Court on tie record, which 
consisted of the summons and pleadings, used as affidavits. The judg- 
ment of the lower court was reversed and the restrainirg order applied 
for by defendants was ordered and the cause was remanded to the Gen- 
eral County Court “fer further proceedings in accordance with this 
decree.” 

The following judgment was rendered in the court below: “The above 
entitled cause, coming on to be heard before the undersigned judge 
holding the courts of the Nineteenth Judicial District, in the State of 
North Carolina, on the appeal of the defendants from a judgment of 
the General County Court of Buncombe County, N. C., dated 25 No- 
vember, 1932, denying their application and motion for an injunction 
restraining the sale of the land in controversy pending the hearing 
of the case on its merits, and, being heard on the record on appeal con- 
sisting of the summons, complaint, answer, orders, judgment and assign- 
ment of errors, and the undersigned judge, being of the opinion on the 
facts disclosed in the pleadings in the case, and after argument of 
counsel that there is a serious controversy existing between plaintiffs and 
defendants as to the true amount due by the defendants o1 the notes or 
bonds sued on in said case, and that to uphold the order of the court 
below, denying defendants the restraining order applied for, might 
result in irreparable damage to said defendants if the property in con- 
troversy were allowed to be sold at the present time, thus removing 
same from the jurisdiction of the court and raising complicated ques- 
tions as to the mghts of any purchaser at said sale, and would be 
tantamount to deciding the case on its merits on the pleadings used as 
afhdavits, and not after trial on the merits of evidence or testimony 
introduced on such trial in an orderly way, and the court further find- 
ing as a fact that the pleadings in said cause do raise serious and ma- 
terial questions of fact, which should be so settled by trial in an orderly 
way and not on affidavits, and that the entry of an order at the present 
time restraining said sale, cannot seriously injure the plaintiffs in said 
cause, nor affect their rights as finally established. 

It is now, upon motion of Bourne, Parker, Bernard & Dubose, con- 
sidered, ordered and decreed that a restraining order issue against the 
plaintiffs, their agents, representatives, attorneys, servants, and em- 
ployees, restraining them, and each of them, from taking any further 
steps looking to the foreclosure of said property or the sale thereof, in 
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order to satisfy plaintiffs’ claim or for any other purpose, or from making 
any deed therefor to any purchaser at any alleged sale heretofore had, 
or from taking any other steps which might in anywise affect or change 
the present title or status of said property, until the further orders of 
the court, and until the trial of said cause upon its merits, and that said 
order or judgment heretofore entered by Hon. Guy Weaver, judge of the 
General County Court of Buncombe County, denying the defendants’ 
application or motion for a restraining order be, and the same is 
hereby reversed and said cause is hereby remanded to the General 
County Court of Buncombe County, N. C., for further proceedings in 
accordance with this decree. 

And it is further ordered and adjudged that the plaintiffs pay the 
costs of this appeal, to be taxed by the clerk of this court, and that the 
bond heretofore given as security for same by the defendants be, and 
the same is hereby discharged and the principal and surety are hereby 
released from any and all hability thereon.” 

The necessary facts and exceptions and assignments of error of plain- 
tiffs will be stated in the opinion. 


John Izard and Harkins, Van Winkle & Walton for plaintiffs. 
Bourne, Parker, Bernard d& DuBose for defendants. 


Crarkson, J. In the statement of case on appeal to the Superior 
Court from the General County Court of Buncombe County, 1s the 
following: “Being heard in the General County Court of Buncombe 
County upon the pleadings as shown in the record, which said apphea- 
tion and motion was denied by the judge of the General County Court.” 

The defendants excepted and assigned error to the order of the Gen- 
eral County Court of Buncombe County, as follows: “(1) To the action 
ot the court in refusing the defendants’ application for an order re- 
straining the sale of the property in controversy in this action, as asked 
for in defendants’ motion upon the pleadings herein. (2) To the action 
of the court in signing the order formally denying defendants’ motion 
for such restraining order, dated 25 November, 1932, as shown in the 
record.” 

The plaintiffs made the following motion in the Superior Court: “The 
plaintiffs, through their attorneys, made a special appearance in the 
Superior Court of Buncombe County, N. C., on 8 December, 1932, for 
the express purpose of opposing the hearing of the above case on appeal 
from the General County Court, on the ground that the said order, the 
signing of which is assigned as error in the case on appeal, was entered 
in the General County Court of 25 November, 1932, and notice of appeal 
given on 25 November, 1932, and that such appeal has been irregularly, 
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erroneously and prematurely docketed in the office of the clerk of the 
Superior Court of Buncombe County, N. C., on 7 December, 1932, and 
prior to the expiration of time for the filing of countercase or prior to 
the consideration by the appellees of said statement of case on appeal 
and without stipulation or consent of appellees or their counsel, all of 
which is contrary to the statutory laws of North Carolina, and that the 
Superior Court of Buncombe County is without jurisdiction at this time, 
for the foregoing reasons, to hear or pass on said assignments of error or 
revicw the order of the General County Court relative to such pro- 
cedure.” 

The November Term of the General County Court ended 3 December, 
1932, and the December Term of the Superior Court following the 
county court began 5 December, 1932. From the foregoing, the question 
for decision arises: In an injunctive proceeding, where there is an 
exception and assignment of error to the order granting an injunction, 
must defendants make up a “statement of case on appeal?’ We think 
not. 

In Hamilton v. Icard, 112 N. C., 589, at p. 593, is the following: 
“But this being an appeal from the granting of an injunction till the 
hearing, no formal ‘case on appeal’ is required. The correctness of the 
ruling in question is tested by the judgment appealed from, which is 
rendered solely upon the pleadings and affidavits filed in the cause.” 

In Parker v. Bank, 200 N, C., 441, at p. 442, it is said: “From a 
judgment continuing the temporary restraining order to the final hear- 
ing, with leave to the parties to amend their pleadings, the defendants 
appeal. . . . <As the record contains no statement of case on appeal, 
we are limited to the question whether there is error in, the judgment, 
the appeal itself being an exception thereto. Wallace v. Salisbury, 
147 N. C., 58; BR. R. v, Stewart, 182 N. C., 249; Clark xv. Peebles, 
1202 Nao ol 

Inaserp -t. Wrignt, 113 Ne ©. 14. atop, 16 1b is wmttens “Ong 
similar question, in Hyatt v. DeHart, 140 N. C., 270, the Chief Justice 
said: “Ordinarily, the findings of fact by the judge below are conclusive 
on appeal. While this is not true as to injunction cases, In which we 
look into and review the evidence on appeal, still there is the presump- 
tion always that the judgment and proceedings below are correct, and 
the burden is upon the appellant to assign and show error and looking 
into the afhdavits in this case, we cannot say there was error below,” ete. 

The statement of case on appeal from the General County Court of 
Buncombe County to the Superior Court admits that in the General 
County Court of Buncombe County, the case was heard upon the plead- 
Ings as shown in the record. The judgment of the Superior Court says 
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“being heard on the record on appeal consisting of the summons, com- 
plaint, answer, orders, judgment and assignment of errors.” From the 
record they seem to have been the same. 

N. C., Code, 1931 (Michie), see. 1608(j}), in part, is as follows: 
“Appeals may be taken by either the plaintiff or the defendant from 
the said county court to the Superior Court of said county in term 
time for errors assigned in matters of law in the same manner and 
under the same requirements as are now provided by law for appeals 
from the Superior Court to the Supreme Court,” etc. 

The appeal was taken to and during the next term of the Superior 
Court. Rules of Practice in the Supreme Court, 200 N. C., 816. Part 
of Rule 5, is as follows: “The transcript of the record on appeal from 
a court in a county in which the court shall be held during the term 
of this Court may be filed at such term or at the next succeeding term.” 

We think that this being an injunctive procedure not requiring a 
statement of case on appeal, that the motion of plaintiffs to dismiss 
was properly refused. See Cook v. Bailey, 190 N. C., 599; Davis v. 
Wallace, 190 N. C., 548, 546; Smith v. Teras Co., 200 N. C., 39; 
Bakery v. Ins, Co., 201 N. C., 816. 

We see no error in the appeal from the General County Court to the 
Superior Court. C. 8., 643, in reference to making up case on appeal, 
statement, service and return, is not appheable. As stated heretofore, in 
an appeal from an order granting or refusing an injunction, an excep- 
tion and assignments of error to the judgmeut is sufficient. 

As to the relief demanded by defendants, 1t must be borne in mind 
that plaintiffs came into a court of equity and prayed for judgment 
against defendants, ete. One of the rules and maxims of equity, is: “he 
who seeks equity must do equity.” iA party cannot claim the interposi- 
tion of the court for relief unless he will do what it is equitable should 
be done by him as a condition precedent to that relief. 

In Waters v. Garris, 188 N. C., 306, at p. 310, we find: “In any 
action brought by the creditor to recover upon any usurious note or 
other evidence of debt affected with usury, it is lawful for the party 
against whom the action is brought to plead as a counterclaim or set 
off, the penalties provided by the statute, to wit, twice the amount of 
interest paid, and also the forfeiture of the entire interest charged. 
But see Willer v. Dunn, post, 397.” 

In Parker v. Bank, supra, speaking to the subject, at p. 443, it is 
said: “It is the general practice of equity courts, upon a showing of a 
basis for injunctive relief, to continue the restraining order to the 
final hearing, when it appears that no harm can come to the defendants 
from such continuance, and great injury might result to the plaintiffs 
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from a dissolution of the injunction. Cullins v. State College, 198 
N. C., 887; Hurwitz v. Sand Co., 189 N. C., 1; Seip «. Wright, 178 
N. C., 14.” 

We see no error in remanding the case to the General County Court. 
On appeal from the county court to the Superior Court “error in law” 
was found. For the reasons given, the judgment of the court below is 


Affirmed. 


CENTRAL BANK AND TRUST COMPANY, GURNEY P. HOOD, ComMiIs- 
SIONER OF BANKS FoR THE STATE OF NORTH CAROLINA, G. N. HEN- 
SON, LIQUIDATING AGENT FOR CENTRAL BANK AND TRUST COMPANY, 
AND ASHEVILLE SAFE DEPOSIT COMPANY, v. CAROLINA INSUR- 
ANCE COMPANY. 

(Filed 14 June, 1933.) 


1. Trial Da: D b— 


A nonsuit may not be entered on conflicting evidence, ror may a directed 
verdict be given on issues in favor of the party upon whom rests the 
burden of proof. 


2. Insurance P b—Burden of proof on issues involving insured mort- 
gagee's knowledge of further ecncumbrancing of property is on in- 
surer. 

In an action against an insurance company to recover on a_ policy 
of fire insurance, contested by the insurer en the ground that the plaintiff 
mortgagee had knowledge of the placing of a second mortgage on the 
property and its advertisement for sale under the power of sale contained 
therein, and that plaintiff mortgagee failed to give defendant notice of 
these facts: Held, the burden of proof on the issues involving plaintiff 
mortgagee’s knowledge is on the defendaut insurance eompany. 


3. Insurance J e— Question of imputed Knowledge of mortgagee of 
breach of condition avoiding policy held determined by verdict of 
jury. 

Where a policy of fire insurance contains a standard loss payable 
clause and provides that the poliev should not be eanceled as to the 
mortgagee’s or trustee’s interest except after ten days notice to the 
mortgagee or trustee for the mortgagor's further encumbrancing of the 
property or its advertisement under foreclosure, provided the mortgagee 
or trustee notifies the insurer of the fact of such further encumbrance 
or foreclosure if the mortgagee or trustee had knowledge thereof, and 
there is evidence tending to show that the mortgagee’s or trustee's agent 
solely for the ecoNection of the notes had such knowledge, and the question 
of agency and imputed knowledge is submitted to the jury under correct 
justructions from the court, their verdict that the mor:gagee or trustee 
did not have knowledge, and the court’s judgment in fayor of the mort- 
gagee or trustee will be upheld on appeal. 


wr 
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AppraL by defendant from Clement, J., at November Term, 1932, of 
BencomsBs, affirming a judgment of the General County Court. 

The plaintiffs brought suit against the defendant on two policies 
of insurance for loss resulting from fire. The two cases were tried to- 
gether, the matters in controversy being identical and the parties agree- 
ing that the final judgment in one case should determine the judgment 
in the other except as to the difference in the amount of the recovery. 

J. W. Ingle owned a lot containing approximately one acre, on which 
he built houses. Before building them he borrowed a sum of money from 
the Federal Mortgage Company and on 8 January, 1926, executed a deed 
of trust to the Central Bank and Trust Company, trustee, conveying 
said real estate as security for notes described as “first mortgage notes” 
and “second lien notes.” 

The deed of trust provides for the equal and proportionate benefit and 
security of four negotiable promissory notes referred to as the “first 
mortgage notes” and six negotiable notes referred to as the “second 
lien notes” executed by J. W. Ingle and his wife, N. J. Ingle. The first 
mortgage notes were payable to bearer at the Central Bank and Trust 
Company and the second hen notes were payable to the Federal Mort- 
gage Company or order at its office in the city of Asheville. 

On 8 December, 1928, the defendant issued to J. W. Ingle an insur- 
ance policy on the larger house for $1,000 covering a period of three 
years, and on the smaller house for the sum of $500 covering the same 
period. Both policies contained the following provisions: “This entire 
policy shall be void, unless provided by agreement in writing added 
thereto . . . (ce) if, with knowledge of the insured, foreclosure pro- 
ceedings be commenced or notice given of sale of any property insured 
hereunder by reason of any mortgage or trust deed; or (d) if, any 
change other than by the death of an insured, take place in the in- 
terest, title or possession of the subject of insurance (except change of 
occupants without increase of hazard). . . . If loss or damage 1s 
made payable in whole or in part, to a mortgagee, this policy may be 
canceled as to such interest giving to the mortgagee ten days’ written 
notice of cancellation.” Both policies contained a Standard Mortgage 
Clause. 

On 19 November, 1929, Ingle and his wife conveyed the property 
covered by these policies to J. S. Lyda and wife, and Lyda and wife 
executed a second deed of trust securing Lyda’s indebtedness to Ingle. 
Lyda defaulted in payment and Ingle advertised the property under the 
second deed of trust and while the advertisement was running and before 
the sale, both houses were burned. The fire occurred 8 April, 1931. 

There is evidence that Ingle at the time of his conveyance notified 
the Federal Mortgage Company that he had conveyed the property and 
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that he accompanied Lyda to the office of the Mortgage Company and 
“showed him where to make his payments.” There is evidence, also, 
that the Mortgage Company had knowledge of the advertisement. 

The pertinent provisions of the Standard Mortgage Clause are as 
follows: “Loss or damage, if any, under this policy, stall be payable to 
Central Bank and Trust Company, as trustee mortgagee (or trustec), 
as interest may appear, and this insurance, as to the interest of the 
mortgagee (or trustee) only therein, shall not be invalidated by any act 
or neglect of the mortgagor or owner of the within described property, 
nor by any foreclosure or other proceedings or notice of sale relating 
to the property, nor by any change in the title or cwnership of the 
property, nor by the occupation of the premises for purposes more 
hazardous than are permitted by this policy; Provided, that in case 
the inortgagor or owner shall neglect to pay any premium due under this 
policy, the mortgagee (or trustee) shall, on demand, pay the same. 
Provided, also, that the mortgagee (or trustee) shall notify this com- 
pany of any change of ownership or oceupancy or increase of hazard 
which shall come to the knowledge of said mortgagee (or trustee) and, 
unless permitted by this policy, it shall be noted thereon, and the mort- 
gagee (or trustee) shall, on demand, pay the premium for such increased 
hazard for the term of the use thereof; otherwise this policy shall be 
null and void. This company reserves the right to cancel this policy 
at any time as provided by its terms, but, in such case this policy shall 
coutinue in foree for the benefit only of the mortgagee (or trustee) 
for ten days after notice to the mortgagee (or trustee) of such cancella- 
tion, and shall then cease, and this company shall have the right, on like 
notice to cancel this agreement.” 

In the county court the jury returned the following verdict: 

1. Did the defendant execute and deliver the policy of insurance with 
standard mortgage clause thereunto affixed to the Central Bank and 
Trust Company, trustee, as alleged in the complaint? Answer: Yes. 

2. Was the property insured conveyed by J. W. Ingle and wife to 
J. S. Lyda and wife before the date of the fire, to the knowledge of 
the Central Bank and Trust Company, trustee, as alleged in the answer 2 
Answer: No. 

3. 1f said property was so conveyed, did the Federal Mortgage Com- 
pany have notice of such conveyance, as alleged in the answer? Answer: 
Yes. 

4. If so, was the defendant, Carolina Insurance Company notified 
of such conveyance and change of ownership? Answer: No. 

5. Was the property insured, to the knowledge of the Central Bank 
and Trust Company, trustee, advertised for sale under foreclosure be- 
fore the date of the fire, as alleged in the answer? Answer: No. 


N.C.) SPRING TERM, 1933. 76 


~I 


Trust Co, v. INSURANCE CO, 


6. If said property was so advertised, did the Federal Mortgage Com- 
pany have knowledge thereof, as alleged in the answer? Answer: Yes. 

7. If so, was the defendant, Carolina Insurance Company notified of 
such advertisement? Answer: No. 

8. What was the value in cash, of the property destroyed? .Answer: 
$2,000 (large house). 

9, What amount is owing on account of the notes and deed of trust 
referred to in the complaint? Answer: $1,396, plus interest. 

10. What amount, if any, is the defendant indebted to the plaintiff? 
Answer : $1,000 plus 6 per cent interest from date of fire (large house). 

The judge of the General County Court gave judgment in favor of the 
plaintiffs on each policy and the defendant excepted and appealed to the 
Superior Court upon assigned error. 

In the Superior Court all exceptions were overruled and judgment 
was rendered in favor of the plaintiffs, the court affirming the judgments 
of the General County Court. The defendant excepted and appealed. 


R. RB. Williams for appellant. 
Heazel, Shuford & Hartshorn and John D, Anderson for appellees, 


PER Curiam. The first four exceptions were taken to the court’s re- 
fusal to dismiss the action and to direct an answer to the second and 
fifth issues. Conflicting evidence in support of the contentions of the 
parties precluded a nonsuit and as to the second and fifth issues the 
burden of proof was on the defendant. A directed instruction cannot be 
given in favor of the party upon whom rests the burden of proof. Bank 
v. McCullers, 200 N. C., 591. 

The final and determinative question is raised by the provision that 
the mortgagee (or trustee) should notify the defendant of any change 
of ownership or occupancy or increase of hazard which should come to 
the knowledge of the mortgagee (or trustee). Such knowledge, if ac- 
quired by the mortgagee or trustee, should have been communicated 
to the defendant. It was contended by the defendant that the Federal 
Mortgage Company had notice of the conveyance of the insured prop- 
erty from Ingle to Lyda and of the advertisement of sale under the 
foreclosure of the second deed of trust; also that this company was the 
agent of the Central Bank and Trust Company, mortgagee or trustee, 
and that notice to the agent was notice to the principal. It was further 
contended that neither the Mortgage Company nor the bank imparted 
notice to the defendant and that the policy of insurance is consequently 
void. 

There is evidence that Ingle obtained from the Mortgage Company 
the loan secured by the deed of trust, at least the amount represented 
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by the “first mortgage notes,” and it is argued that this company is in 


reality the mortgagee; but in our opinion the proper interpretation of 
the contract leads to the conclusion that the Mortgage Company was 
the beneficiary or cestui que trust and the Central Bank and Trust Com- 
pany the trustee expressly designated in the deed of trust. The record 
contains evidence in support of the contentions of the plaintiffs and the 
defendant, but the question of agency was submitted to the jury under 
instructions, in which we find no reversible error, and was answered in 
favor of the plaintiffs. We do not think the court’s instruction on this 
question should be restricted to the limitation by which it is circum- 
seribed in the argument for the defendant. It is a reasonable inference 
from the evidence that the Mortgage Company was merely an agent for 
the collection of the notes. 

We have considered all the exceptions and find no reason for disturb- 
ing the judgment. Judgment 

Affirmed. 


J.B. RICE y. ASHEVILLE ICE COMPANY anp ELECTRIC ICE COMPANY. 
(Filed 14 June, 1983.) 
Monopolies B a—cC. S., 2563 (3), does not apply where parties are not 
competitors, 


A demurrer is properly sustained in an action by a retailer of ice 
against wholesalers thereof for damages for their refusal to sell plaintiff 
ice on the same terms as those offered to other retailers in the city, it not 
uppearing that the defendants were business competitors of plaintiff and 
C. 8., 2563(8) not applying. 


AppraL by plaintiff from Alley, J., at March Term, 1933, of Bun- 
comBE. Affirmed. 

The plaintiff is engaged in business in the city of Asheville, N. C., 
as a retail dealer in ice in said city and its vicinity. 

The defendants are corporations organized under the laws of this 
State. Each defendant is engaged in the business of raanufacturing 
and selling ice, at both wholesale and retail, in the said city of Asheville. 

It is alleged in the complaint in this action that deferdants are the 
only manufacturers of ice engaged in business in the city of Asheville, 
and therefore have a monopoly of that business in said city, and its 
vicinity; that both defendants have refused to sell ice to the plaintiff for 
resale and distribution to his customers at the price and on the terms 
established by them for other persons engaged in business as retailers 
of ice in the city of Asheville; and that by such refusal the defendants 
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have caused the plaintiff to suffer damages in a large sum. This action 
was instituted by the plaintiff to recover of the defendants such damages. 

The action was heard on the demurrer of the defendant, Asheville Ice 
Company, to the complaint, on the ground that the facts stated therein 
are not sufficient to constitute a cause of action. The demurrer was 
sustained. 

Summons has not been served on the defendant, Electric [ce Company 
nor has said defendant filed an answer to the complaint, or otherwise 
entered an appearance in the action. 

From judgment dismissing the action, the plaintiff appealed to the 
Supreme Court. 


Edward H. McMahan and J. W. Pless for plaintiff. 
Alfred S. Barnard for defendant. 


Per Curtam. The judgment in this action is affirmed on the authority 
of Lewis v. Archbell, 199 N. C., 205, 154 8. E., 11. 

It does not appear from the complaint that plaintiff has suffered 
damages caused by any unlawful act of either of the defendants. The 
plaintiff is not a competitor or rival in business of either of the defend- 
ants. For this reason subsection 3 of section 2563 of the Consolidated 
Statutes of North Carolina, is not applicable to the facts alleged in the 
complaint. 

The demurrer was properly sustained. The judgment dismissing the 
action, is 


Affirmed. 


L. P. ELLIS MOTOR COMPANY v. R. E. BELCHER ET At, 


(Filed 14 June, 1933.) 
Trial F a— 


The refusal to submit issues tendered is not error when the issues 
tendered are not raised by the pleadings, C. S., 582. 


AppgEAL by defendant from Moore, Special Judge, at September Term, 
1932, of Pitt. No error. 

This is an action to recover from the defendant an automobile in his 
possession, which the plaintiff had sold to Dick Forman, retaining title 
until the purchase price was paid by an agreement in writing which 
was duly recorded. The defendant denied the allegations of the com- 
plaint. The issues submitted to the jury were answered favorably to 
the plaintiff. 
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From judgment that plaintiff recover of the defendant the automo- 
bile described in the complaint, the defendant appealed to the Supreme 
Court. 


Arthur B. Corey for plaintiff. 
Charles H. Whedbee for defendant. 


Per Curtam. The issue tendered by the defendant at the close of 
the evidence was not raised by the pleadings. There was, therefore, 
no error in the refusal of the court to submit this issue to the jury. 
C.8., 582. 

There was no evidence at the trial tending to show that defendant had 
a hen on the automobile in his possession under C. S., 2435. For this 
reason, Johnson v. Yates, 183 N. C., 24, 110 S. E., 630, :s not applicable 
to the instant case. 

There was no error in the trial of this action. The judgment is 
affirmed. 

No error. 


W. B. SMITH vy. WESTCHESTER FIRE INSURANCE COMPANY, W. B. 
BARROW anv A, HALL JOHNSTON. 


(Filed 14 June, 1988.) 


Removal of Causes C b—Cause is removable if separate cause of action 
is alleged against nonresident. 


A nonresident is entitled to the removal of the cause to the Federal 
Court if the complaint fails to state a cause of action against the resident 
defendant, or, if from an examination of the complaint, it appears that 
a separate cause of action is alleged against the nonresident, and the mere 
allegation of concurrent negligence will not defeat the right of removal. 


Crvin action, before Moore, J. From HrEnpErson. 

The plaintiff instituted an action to recover the proceeds of a fire 
insurance policy issued by the defendant insurance company, insuring 
the residence of plaintiff, which was destroyed by fire on or about 1 
January, 1929. In apt time a petition for removal was filed by the 
nonresident defendant praying a removal of the cause to the Federal 
Court upon the ground of separability. The clerk entered an order of 
removal and upon appeal to the judge of the Superior Court the order 
of the clerk was approved and the cause removed to the District Court 
of the United States for the Western District of North Carolina. From 
the order of removal plaintiff appealed. 
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Welch Galloway for plaintiff. 
R, R. Williams for defendant, Fire Insurance Company. 


Per Cvrtam. When a nonresident defendant and a resident of this 
State are sued in a State court the nonresident is entitled to remove the 
cause to the Federal Court in the event the complaint fails to state a 
cause of action against the resident defendant. Even if concurrent 
negligence is alleged in the complaint, but at the same time it appears 
from an interpretation and examination of the substance thereof that 
the charge of concurrent negligence is no more than a hostile gesture or 
noisy allegation, the right of removal is not thereby defeated or im- 
paired. This Court spoke upon the subject in Brown v. &. &., ante, 25. 
The opinion declares: “But however this may be, in addition to charges 
of concurrent negligence on the part of both defendants, which the 
movant says is only a conclusion of the pleader, there is also in the 
present complaint allegation of negligence on the part of the nonresident 
defendant alone, sufficient in and of itself to constitute a distinct and 
independent cause of action, which gives rise to a separable controversy.”’ 
The Brown case rules the case at bar, and the order of removal made by 
the trial judge is approved. 

Affirmed. 


HENRY Z. AUDETTE vy. SILVER MICA MINING CORPORATION ET AL. 
(Filed 8 February, 19383.) 


APPEAL by defendants from Schenck, J., at March Term, 19382, of 
YANCEY. 

Civil action for fraud alleged to have been practiced in the sale of 
stock in the Silver Mica Mining Corporation, Incorporated. 

From a verdict and judgment for plaintiff, the defendants appeal, 
assigning errors. 


Edward H. McMahan for plaintiff. 
Charles Hutchins for defendants. 


Per Curram. The controversy on trial narrowed itself to essentially 
issues of fact, determinable alone by the jury. A careful perusal of the 
record leaves us with the impression that the case was tried substantially 
in accord with the decisions and principles applicable. No reversible 
error has been made to appear. The verdict and judgment will be 
upheld. 

No error. 
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CLEVIELAND MILE AND POWER COMPANY y. A. A. RICHARDS, F. M. 
NEWTON AND C. A. BRITTAIN ET AL., A PARTNERSHIP, TRADING UNDER 
THE FIRM NAME AND STYLE oF FARMERS GIN COMPANY, DEFENDANTS. 


(Filed 22 February, 1933.) 
Trial F a— 


Where the issues submitted are sufficient in form and substance to 
present all phases of the controversy to the jury an exception thereto will 
not be sustained. 


Civin action, before Mcklroy, J., at Spring Term, 1932, of Crrve- 
LAND, 

The plaintiff instituted suit against the defendants to recover the 
sum of $1,442.74, paid through error and mistake, in settlement for 
sixteen bales of cotton. The defendant denied that any error had 
occurred in the payment for sixteen bales of cotton. Both parties offered 
evidence tending to support their respective theories. 

The following issues were submitted to the jury: 

(1) “Did the defendants on 15 October, 1929, deliver to the plaintiff 
the sixteen bales of cotton which are in controversy in this action ?” 

(2) What amount, if any, is the plaintiff entitled to recover of 
defendants?” 

The jury answered the first issue “No,’ and the second issue 
“$1,442.74.” 

From judgment upon the verdict the defendants appealed. 


Ryburn & Hoey for plaintiff. 
B.T. Falls for defendants. 


Per Curtam. The defendants contended that the controversy should 
have been solved by an issue of indebtedness, and that ~he submission 
of the first issue deprived them of certain elements of defense. 

Issues arise upon the pleadings and “it has been held by this Court 
that where issues submitted by the court to the jury are sufficient in 
form and substance to present all phases of the controversy between the 
parties, there is no ground for exception to the same. . . . A new 
trial will not ordinarily be granted by this Court where it appears that 
the issues submitted to the jury presented for their determination the 
essential questions 1n controversy, although other questions not de- 
terminative of lability are also included in the issues.” Bank v. Bank, 
197 N. C., 526, 150 S. E., 34. 

An examination of the record and briefs of counsel discloses conflict- 
ing evidence upon disputed issues of fact. A verdict for either party 
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would have been supported by the evidence introduced at the trial. No 
error of law in the admission of testimony or the instructions of the 
trial judge is apparent as we interpret the record; hence the verdict 
and judgment thereon are determinative. 

Affirmed. 


VARINA D. CHESHIRE vy. BEN JACKSON anp MARGARET JACKSON. 


(Filed 22 February, 1933.) 


Limitation of Actions B b— 


A cause of action for the reformation of a deed for mutual mistake 
does not accrue until the mistake is discovered or should have been dis- 
covered in the exercise of ordinary care. C. 8., 441(9). 


AppraL by defendants from Parker, J., at December Term, 1932, of 
Cuowan. No error. 

This is an action to reform a deed by which the plaintiff conveyed 
the land described therein to the defendants. The deed was executed on 
10 November, 1919. 

It is alleged in the complaint that by the mutual mistake of the parties 
the description in the deed includes land which the plaintiff did not 
sell, and which the defendants did not buy, and that the mistake was 
not discovered by the plaintiff until some time in August, 1931. The 
plaintiff prays that the description in the deed be corrected, so that 
only the land which the plaintiff sold, and which the defendants bought, 
shall be ineluded therein. 

The allegations of the complaint with respect to the mutual mistake 
of the parties are denied in the answer. The action was begun on 10 
October, 1931. The defendants in their answer plead the three-year 
statute of limitations in bar of plaintiff’s recovery. 

There was evidence at the trial sufficient to sustain the allegations of 
the complaint. 

The issues submitted to the jury were answered in accordance with 
the contentions of the plaintiff. 

From judgment on the verdict, the defendants appealed to the Su- 
preme Court. 


R. C, Holland for plaintiff. 
P. H. Bell for defendants. 


Per Curtam. The cause of action alleged in the complaint, and sup- 
ported by the evidence at the trial, did not accrue until the mistake in 
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the description of the land conveyed by the deed was discovered by the 
plaintiff, or at least until such mistake should have been discovered by 
her in the exercise of ordinary care, C. 8., 441(9), Sinclarr v. Teal, 
156 N. C., 458, 72 8. E., 487. The statute of limitations did not begin 
to run against the plaintiff until some time in August, 1931. The action 
was begun on 10 October, 1981. 

There was no error in the refusal of the trial court to dismiss the 
action by judgment as of nonswit. The judgment is affirmed. 

No error. 


S. WALLACE HOWELL v. MUTUAL BUILDING AND LOAN 
ASSOCIATION. 


(Filed 22 February, 1933.) 


Appeat by plaintiff from MacRae, Special Judge, at April Special 
Term, 1932, of Mrecxtensere. Affirmed. 

This action was begun on 12 January, 1932. The purpose of the 
action is to recover of the defendant sums of money due to the plaintiff 
on account of shares of stock in defendant association, formerly owned 
by the plaintiff, which have been matured in accordance with the by-laws 
of the defendant. 

In its answer, the defendant alleges that all sums of money due to the 
plaintiff on account of shares of stock formerly owned by him, were 
paid to the plaintiff by the defendant promptly as such sums of money 
became due. The defendant further pleads the three-year statute of 
limitations in bar of plaintiff's recovery in this action. 

The evidence offered by the plaintiff at the trial of the aetion showed 
that all the shares of stock in defendant association, which plaintiff 
had formerly owned were matured prior to February, 1919, and that 
this action was begun on 12 January, 1932. 

At the close of the evidence, the defendant moved for judgment as of 
nonsuit, on the ground that the action was not begun within three years 
after the cause of action on which plaintiff seeks to recover accrued, and 
that for that reason the action is barred by the statute of limitations 
pleaded in its answer. The motion was allowed, and plaintiff excepted. 

From judgment dismissing the action as of nonsuit, the plaintiff ap- 
pealed to the Supreme Court. 


Thos. W. Alexander and J. L. Delaney for plaintiff. 
J. M. Shannonhouse, H. L, Taylor and Chase Brenizer for defendant. 
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Per Cvriam. There was no error in the trial of this action. Marks v. 
McLeod, 203 N. C., 258, 165 S. E., 698. The judgment dismissing the 
action as of nonsuit, 1s 


Affirmed. 


T. J. BASS v. SELIGMAN, WILLIAMS AND BALL, INCORPORATED, 
(Filed 22 February, 1933.) 


AppEaL by defendant from Parker, J., at December Term, 1932, of 
CHowaAN, 

Civil action to recover damages for alleged breach of timber and 
hauling contracts. 

Upon denial of liability and counterclaim set up by defendant, there 
was a verdict and judgment for plaintiff, from which the defendant 
appeals, assigning errors. 


J. Fernando White, C. T. Griffin and J. A. Pritchett for plaintiff. 
L. E. Griffin and John H. Hall for defendant. 


Per Crrtam. On controverted issues of fact, the jury has responded 
in favor of the plaintiff. The case seems to have been tried in substantial 
conformity to the principles of law applicable; and we have discovered 
uo ruling or action of the trial court which we apprehend should be held 
for reversible error. Even if technical error be conceded, it is regarded 
as harmless in the light of the whole record. The verdict and judgment 
will be upheld. 

No error. 


Cc, C. HENDERSON vy. JENKINS HARDWARE COMPANY, INcORPORATED. 


(Filed 8 March, 19383.) 


Appeal and Error J c— 


Where there is no finding of fact and no request therefor the Supreme 
Court upon appeal will not attempt to ascertain the truth from conflicting 
aftidavits, and the judgment will be affirmed, it being presumed correct 
with the burden on appellant to show error. 


Crvin action, before Moore, J., at June Term, 1932, of W1LKEs. 


Buford T. Henderson for plaintiff. 
J. H. Whicker for defendant. 
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Per Cvriam. A justice of the peace rendered judgment for the plain- 
iff on 25 May, 1931. The defendant appealed and the appeal was 
docketed in the Superior Court on 12 October, 1931. The return of the 
justice of the peace was dated 30 May, 1931, and recites that notice of 
appeal was served on him on 30 May, and docketing fees paid. The 
cause came on for hearing in the Superior Court at the June Term, 
1952, and the plaintiff lodged a motion to dismiss the appeal for the 
reason that it was not docketed in due time. The trial judge denied the 
motion and retained the cause for trial, and the plaintiff appealed. 

There is no finding of fact and no request therefor. There are two 
afidavits in the record, but this Court eannot undertake to wrestle out 
the truth from conflicting affidavits. The burden is on the appellants 
to show error. In the absence of such showing the judgment of the 
Superior Court is presumed to be correct. 


Affirmed. 


BALTIMORE TRUST COMPANY, TRUSTEE, v¥. GURNEY P. HOOD), 
(‘OM MISSIONER, 


(Filed 15 March, 19338.) 


APPEAL by defendants from Sink, J., at June Term, 19382, of 
BuNCOMBE. 

Civil action by plaintiff, as substituted trustee, to establish preference 
or priority of claim for $52,242.79 against funds in hands of liquidating 
agent of Central Bank and Trust Company, said amount having been 
deposited for a specific purpose and misused or misapplied by the bank 
prior to its insolyeney and closing, 19 November, 1930. 

From a judgment for plaintiff, the defendants appeal 


Alfred 8. Barnard for plaintiff. 
Johnson, Smathers & Rollins for defendants, 


Per Curiam. <Afhrmed on authority of Safe Deposti Co. v. Hood, 
Comr., ante, 346, Flach v. Hood, Comyr., ante, 337, Post No, 70 of the 
American Legion v. Trust Co., ante, 342, and Trust Co. v. Hood, Comr., 
POST: 111 


Affirmed. 
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BALTIMORE TRUST COMPANY, TrustTEE, vy. GURNEY P. HOOD, 
COM MISSIONER. 


(Filed 15 March, 1988.) 


AppEAL by defendant from Sink, J., at June Term, 1932, of 
BUNCOMBE, 

Civil action to establish preference, or priority of plaintiffi’s claim 
against funds in the hands of liquidating agent of insolvent bank. 

The case was heard by the court without the intervention of a jury, 
upon facts agreed or found without objection: 

The Federal Mortgage Company and Standard Mortgage Company 
issued certain bonds with interest coupons attached, secured by inden- 
tures duly registered. These bonds and coupons were payable at the 
Central Bank and Trust Company, named as trustee in each indenture 
for such purpose. To meet the interest represented by maturing cou- 
pons, the Federal Mortgage Company and the Standard Mortgage Com- 
pany deposited with the Central Bank and Trust Company $7,121.75 
and $3,262.35 respectively, and these amounts were entered upon the 
books of the trust department as having been received for the respective 
purposes of paying said coupons. 

When the Central Bank and Trust Company failed, 19 November, 
1930, the above amounts had not been apphed to the payment of interest 
coupons, and according to the records of the trust department of the 
bank, said amounts are still held for said purposes. 

Plaintiff sues as substituted trustee. 

The court found that the amounts so deposited with the Central Bank 
and Trust Company by the Federal Mortgage Company and the Stand- 
ard Mortgage Company constituted special deposits for specific purposes 
and adjudged that plaintiff was entitled to a preference of $10,384.10 
against the assets in the hands of the liquidating agent, ‘‘and to be paid 
in full, if there is a sufficient amount realized from the hquidation of 
the said bank to pay the same in full; and, if not, that it share pro rata 
with the other preferred claims against said trust, as finally determined 
by the courts.” 

Defendant appeals, assigning errors. 


Alfred S. Barnard for plaintiff. 
Johnson, Smathers & Rollins for defendant. 


Per Curtam. Affirmed on authority of Safe Deposit Co. v. Hood, 
Comr., ante, 346, and Flack v. Hood, Comr., ante, 337. 
Affirmed. 
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THE REAL ESTATE TRUST COMPANY vy. GURNEY P. HOOD, 
(‘OM MISSIONER, 


(Filed 15 March, 1988.) 


ApPEAL by defendant from Clement, J., at August Term, 1932, of 
BuNCOMBE, 

Civil action to establish preference, or priority of plaintiff’s claim, 
to funds in hands of liquidating agent of insolvent bank. 

From a judgment for plaintiff, the defendant appeals. 


Harkins, Van Winkle & Walton for plaintiff. 
Johnson, Smathers & Rollins and T, A. Uzzell, Jr., for defendant. 


Per Curtam. The facts in the instant case are so rearly identical 
with those appearing in the case of Flack v. Hood, Comr., ante, 337, as 
to be controlled by the same principles. 


Affirmed. 


THE REAL ESTATE TRUST COMPANY y. GURNEY P. HOOD, 
(‘OM MISSIONER, 


(Filed 15 March, 1983.) 


AppeaLn by defendant from Sink, J., at June Term, 1932, of 
Bu NcOMBE. 

Civil action to establish preference, or priority of p aintiff’s claim 
against funds in hands of liquidating agent of insolvent bank. 

The case was heard by the court without the intervention of a jury, 
upon facts agreed or found without objection: 

The Continental Mortgage Company issued certain bonds with in- 
terest coupons attached. These bonds and coupons were payable at the 
Central Bank and Trust Company, named as trustee for such purpose. 
To meet the interest represented by maturing coupons, the Continental 
Mortgage Company deposited with the Central Bank and Trust Com- 
pany $2,001.25, and this amount was entered upon the books of the 
trust department as having been received for the purpose of paying 
said interest coupons. 

When the Central Bank and Trust Company failed, 19 November, 
1930, the above amount had not been apphed to the payment of interest 
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coupons, and according to the records of the trust department of the 
bank, the amount was still being held for said purpose. 

Plaintiff sues as substituted trustee. 

The court found that the amount so deposited with the Central Bank 
and Trust Company by the Continental Mortgage Company constituted 
a special deposit for a specific purpose and adjudged plaintiff entitled 
to a preference against the assets in the hands of the liquidating agent. 

Defendant appeals, assigning error. 


Alfred 8S. Barnard for plaintrff. 
Johnson, Smathers & Rollins for defendant. 


Per Crriam. Affirmed on authority of Flack v. Hood, Comr., ante, 
337. Plaintiff is entitled to a preference, and to share pro rata with 
other preferred creditors in the distribution of the funds in the hands 
of the liquidating agent of the Central Bank and Trust Company. 

Affirmed. 


POLK COUNTY y. GURNEY P. HOOD, COMMISSIONER. 


(Filed 15 March, 1938, ) 


ApprEaL by defendant from Schenck, J., at April Term, 1932, of 
Pouk. 

Civil action to establish preference or priority of plaintiff’s claim 
for $847.84 against funds in hands of liquidating agent of First Bank 
and Trust Company of Tryon, said amount having been deposited for a 
specific purpose and held by the bank, without application to designated 
purpose, when it became insolvent, 21 November, 1930. 

From a judgment for plaintiff, the defendants appeal. 


M. R. McCown for plaintiff. 
J.S. Massenburg for defendant. 


Per Curtam. Affirmed on authority of Parker v. Trust Co., 202 
N. C., 230, 162 S. E., 564, and Flack v. Hood, Comr., ante, 337. 
Affirmed. 
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BANK OF LEICESTER vy. GURNEY P. HOOD, CoMMISSIONER. 
(Filed 15 March, 1938.) 


APPEAL by defendant from Clement, J., at July Term, 1932, of 
BuNcOMBE, 

Civil action to establish preference, or alleged priority of plaintiff’s 
claim against funds in hands of hquidating agent of insolvent bank. 

The Bank of Leicester had on deposit in the Central Bank and Trust 
Company the sum of $14,121.75. On 19 October, 1930, about an hour 
before the depository bank closed for the day, and failed to open again 
because of insolvency, the president of the plaintiff bank presented a 
check for the amount of its deposit. The president of plaintiff bank 
was informed in a private interview that the depository bank was not 
in condition to pay the check in currency, but that an effort would be 
made to obtain the money from some other bank in the city. The 
president of plaintiff bank thereupon waited in the lebby of the de- 
pository bank until after two o’clock at which time the depository bank 
closed for the day without cashing the check, and suspended business 
thereafter. At the time plaiutiff’s check was first presented for payment 
the depository bank had $36,553.00 cash on hand. 

From a judgment awarding the plaintiff a preference, the defendant 
appeals, 


C.E, Blackstock for plaintiff, 
Johnson, Smathers & Rollins for defendant. 


Per CurrtAM. Reversed on authority of Jorecock v. Hood, Comr., 
202 N. C., 321, 162 S. E., 730. 
Reversed. 


VIRGINIA TRUST COMPANY, E. H. MEADOWS anp MRS. JULIA B. 
JONES vy. E. M. GREEN, REcEIvER or FORT TOTTEN, INcorPoRATED, 
JOHN A. GUION, TRUSTEE, CRAVEN COUNTY anno NATIONAL HOLD- 
ING COMPANY. 

(Filed 15 March, 1983.) 


APPEAL by plaintiffs from Harris, J., at November Term, 1982, of 
Craven. Affirmed. 

This action was heard on the motion of the defendants other than 
John A. Guion, trustee, that the action be consolidated for trial with an 
action entitled “Craven County », National Holding Company and 
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others,” now pending in the Superior Court of Craven County, and 
that the consolidated action be referred for trial. 

From order allowing the motion to consolidate and referring the 
consolidated action to a referee, for trial, plaintiffs appealed to the 
Supreme Court. 


E. M. Long and W. B. R. Guion for plaintiffs. 
Moore & Dunn and Warren & Warren for defendants. 


Per Curtam. There was no error in the order consolidating this ac- 
tion with another action pending in the Superior Court of Craven 
County. In Fleming v. Holleman, 190 N. C., 449, 130 S. E., 171, it is 
said: “The object of consolidating two or more actions is to avoid a 
multiplicity of suits, to guard against oppression and abuse, to prevent 
delay, and especially to save unnecessary cost and expense; in short the 
attainment of justice with the least expense and vexation to the parties 
litigant. Consolidation, however, is improper, when the conduct of the 
cause will be embarrassed, or complications or prejudice will result, 
which will injuriously affect the rights of the parties.” In the instant 
ease, the order of consolidation is supported by this principle. 

An examination of the pleadings in this and in the action with which 
it was consolidated shows that there was no error in the order of refer- 
ence. C. S., 578, subsection 5. The relief sought in both actions is 
equitable in its nature. 


Affirmed. 


JOHN A. BECHTEL y. D. J. WEAVIER ET AL. 


(Filed 22 March, 1983.) 


Appeal and Error J c— 

Where there is no request for findings of fact the judgment of the 
lower court will be upheld, it being presumed that the court found the 
necessary facts and that the judgment is correct, the burden of showing 
error being on appellant. 


Crviz action, before Clement, J., at October Term, 1932, of Haywoop. 

The plaintiff alleged that he had purchased certain lands from one 
Thomas Byrd, executing a mortgage or deed of trust to the defendant, 
Bankers Trust and Title Insurance Company, trustee, to secure the 
balance of purchase money amounting to $200,000, and that thereafter 
the General Assembly of North Carolina had enacted the Smoky Moun- 
tain Park bill and officials of said Park Commission had stated that said 
land would be included within the park area. Thereupon plaintiff ap- 
proached Byrd and after some negotiation, it was agreed by Byrd to 
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extend the time of payment of said notes in order to enable plaintiff 
to make an advantageous sale of said land. Byrd died in September, 
1929, and the defendants, D. J. Weaver and Kittie B. Byrd, were ap- 
pointed administrators and trustees of his estate. Plaintiff further 
alleged that in violation of his oral agreement with Byrd, deceased, 
the defendants proceeded to sell the land to the Park Commission for 
the sum of $5.50 per acre and delivered a deed therefor, and that by 
reason of such breach of contract damage had resulted in the sum of 
$300,000. 

The defendant, in answer to the complaint, pleaded as a bar or 
estoppel former actions instituted by the plaintiff upon the same alleged 
cause of action. In this connection reference is made to 202 N. C., 
855-56, 164 S. E., 338. The trial judge decreed as follows: “After 
hearing argument of counsel the court doth consider and adjudge that 
the action as above entitled be dismissed upon the grounds set forth 
in the pleadings. It is further ordered and decreed by the court, upon 
the pleadings, that the plaintiff, his agents, servants, actorneys, or any 
one acting under his authority, shall be, and they herebv are, restrained 
and enjoined from prosecuting against the defendants, or any of them, 
any further action upon the grounds set forth in the complaint herein.” 

From the foregoing judgment the plaintiff appealed. 


Jos. W. Inttle and Geo. H. Ward for plaintiff. 
Heazel, Shuford & Hartshorn for defendant. 


PER Currsam. There was no request for findings of fect. Hence it is 
to be presumed by the Appellate Court that the judge found the neces- 
sary facts to support the judgment. It is the duty of appellant to show 
error, and in the absence of such showing, the judgment is presumed 
to be correct. Henderson v. Jenkins Hdw. Co., ante, 775. 


EDNA W. BANKS, Executrix, etc., vy. NATIONAL ACCIDENT AND 
HEALTH INSURANCE COMPANY. 


(Filed 22 March, 1933.) 


APPEAL by defendant from Frizzelle, J., at September Term, 1932, 
of Pir. 

Civil action to recover on contract of insurance. 

The execution of the policy was admitted. The defense interposed was, 
that in the application the assured made false answers to material ques- 
tions concerning his health and previous medical attention. 
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Upon conflicting evidence, the issues raised by the pleadings were 
submitted to the jury and answered in favor of the plaintiff. Judgment 
on the verdict, from which the defendant appeals, assigning errors. 


S. J. Everett for plaintiff. 
Prescott, Tyson & Spain for defendant. 


Per Curiam. On controverted issues of fact, the jury has responded 
in favor of the plaintiff. The case seems to have been tried in substantial 
conformity to the apposite decisions on the subject and agreeably to 
the principles of law applicable. We have discovered no ruling or action 
on the part of the trial court which we apprehend should be held for 
reversible error. Hence, the verdict and judgment will be upheld. 

No error. 


DUPLIN COUNTY y. SUDIE TEACHEY et AL. 
(Filed 22 March, 1983.) 


AppEAL by heirs at law from Cranmer, J., at December Term, 19382, 
of Dupin. 

Civil action to foreclose certain tax certificates, and apparently con- 
verted into a special proceeding among the defendants for the sale of 
lands to make assets. 

From a judgment establishing certain claims against the estate of 
M. C. Teachey, deceased, and ordering a sale of lands to pay same, his 
heirs at law appeal. 


George R. Ward for plaintiff. 
A. J. Blanton and John A. Gavin for defendants. 


Per Curtam. The proceeding seems to be somewhat anomalous, but 
as the pleadings have been omitted from the transcript, and no error is 
apparent, the appeal will be dismissed on authority of Aiggan v. Har- 
rison, 203 N. C., 191, 165 S. E., 358, and Pruitt v. Wood, 199 N. C., 
788, 156 S. E., 126. 

Appeal dismissed. 
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CHAS. KELLY vy. CHAS. M, STIEFF, INcoRPORATED, 


(Filed 29 March, 1933.) 


AppeaL by defendant from Devin, J., at December Term, 1932, of 
New Hanover. No error. 


Rk. B. Shepard and H. Edmund Rodgers for plaintiff. 
John D, Bellamy & Son for defendant. 


Per Curiam. The plaintiff brought suit to collect an amount alleged 
to be due him as commissions for the sale of pianos under a contract 
he made with the defendant. When the pleadings were filed a com- 
pulsory reference was ordered and exceptions were filed to the report. 
An issue of debt was then submitted to the jury and was answered in 
favor of the plaintiff. 

We have examined all the exceptions in the appellant’s brief and 
find no just cause for disturbing the judgment. 

No error. 


N. F. TURNER v. J. M. TEMPLETON, Jr, ano A. J. TEMPLETON, 


(Filed 29 March, 1983.) 
Bills and Notes H b— 


In an action on a note a demurrer interposed on the ground that de- 
fendant was an endorser and the complaint failed to allege that he was 
given written notice of dishonor is properly overruled where the complaint 
alleges facts sufficient to show a waiver of notice. 


APPEAL by defendant, A. J. Templeton, from Sinclair, J., at Novem- 
ber Term, 1932, of Waxr. Affirmed. 

This is an action on a note payable to the order of tae plaintiff, and 
executed by the defendant, J. M. Templeton, Jr., as maker, and the 
defendant, A. J. Templeton, as endorser. 

From judgment overruling his demurrer to the complaint, the de- 
fendant, A. J. Templeton, appealed to the Supreme Court. 


J. Spencer Stell for plaintiff. 
kh. L. McMillan. for defendant. 


Per Curtam. It appears from the complaint that the note sued on was 
dated 2 April, 1929, and was due ninety days after its date. This action 
was begun on 16 March, 1931. 
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The demurrer to the complaint on the ground that it is not alleged 
therein that notice in writing was given to the defendant of the dishonor 
of the note by its nonpayment at maturity, was properly overruled. 
Sufficient facts are alleged in the amended complaint to show that there 
was a waiver of notice by the defendant both express and implied, if 
upon all the facts alleged in the complaint defendant was liable only as 
an endorser, and, therefore, entitled to notice. C. 8., 3091. 

Affirmed. 


AMZI J. ELLINGTON, TrvustTeEs, vy. D, D. ELLINGTON ET AL. 
(Filed 29 March, 1933.) 


AppEAL by applicants for allowance from Sinclair, J., at November 
Term, 1932, of Wake. 

Petition for partition, with prayer on the part of two of the re- 
spondents that executor and trustee be required to file true and correct 
account of his stewardship, as upon application to surcharge and falsify. 
The matter was referred, as it involved an accounting, and resulted in 
benefit to the estate; whereupon application was made for allowance out 
of the estate of counsel fees to attorneys for the two respondents who 
demanded that the executor and trustee be called to book. Application 
denied on the ground that the court “is without power to make such 
allowance.” Appeal by applicants. 


Pou & Pou and R. L. McMullan for appellants. 
Manning & Manning, A. B. Breece and Jones & Brassfield for 
appellees. 


Per Curtam. Affirmed on authority of Mordecai v. Devereux, 74 
N. C., 678, and In re Will of Howell, ante, 487. 
Affirmed. 


ALAMANCE HOME BUILDERS ASSOCIATION y. RALPH M. HOLT. 
(Filed 5 April, 1933.) 


Appear by plaintiff from Barnhill, J., at November Term, 1932, of 
ALAMANCE. Affirmed. 


Cooper A. Hall, J. Dolph Long and M. C. Terrell for appellant. 
D. J. Walker for appellee. 
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Per Curtam. On 2 November, 1926, the defendant executed to the 
plamtiff his promissory note for $1,750 and secured its payment by a 
deed of trust on real estate. It is alleged that default was made in pay- 
meut, that the land was sold, that the proceeds were applied on the note, 
and that there is a remainder due, to recover which the present action 
was brought. The defendant deuted that he had made default, alleged 
that he had conveyed the mortgaged land to the pleintifi’s agent in 
payment of the debt, and that as to himself the note had been paid and 
fully satisfied. 

The cause was referred, the referce made his report, and exceptions 
were filed. The report contains the following findings of faet: ‘The 
said Ralph M. Holt accordingly made monthly payments upon said note 
until 25 February, 1927, whereupon the records introdaced in evidence 
of the plaintiff company disclose that thereupon said indebtedness was 
transterred to the account of Arnold Holt, a brother of the defendant, 
Ralph M. Holt; that the said Arnold Holt made payments thereon 
through August, 1930, and that the balance due on said note in Decem- 
ber, 1930, was fourteen hundred twenty-nine dollars thirty-nine cents 
($1,429.39); that some years afterwards, the exact date is not in evi- 
dence, the said property was foreclosed under said Ralph M. Holt deed 
of trust and purchased by the Alamance Home Builders Association at 
the price of one hundred dollars ($100), which has been duly credited 
upon said indebtedness less cost of said sale, and that the balance due 
upon said note and indebtedness is thirteen hundred fifty-three dollars 
and seventy-nine cents ($1,353.79), with interest thereon until paid. 
From the evidence and the testimony of Ralph M. Holt and his brother, 
Arnold Holt, it is found as a fact that Ralph M. Holt had a conversation 
with W. E. Sharpe, who was an officer of said Alamance Home Builders 
Association, whereby it was understood that the said Ralph M. Holt 
would deed the said property to the Alamanee Home Builders Associa- 
tion in full settlement of said indebtedness; that in accordance with said 
agreement so testified to by said Ralph M. Hfolt, he delivered his old 
deed to Mr. Sharpe and at a later date he sigued a paper-writing which 
purported to be a deed at the instance of George Sharpe, brother of 
W. KE. Sharpe, but it is not in evidence to whom the deed was made, 
nor anything concerning the contents of the deed, and it is not in evi- 
dence that George Sharpe was an agent of the Alamance Home Builders 
Association.” 

The trial court concluded as a matter of law that the conduct of the 
plaintif im transferring the account to Arnold Holt, and in receiving 
pay from .\rnold Holt, and in failing to make demand upon Ralph 
M. Holt, and im other conduct disclosed by the evidence constituted a 
ratification of the agreement between R. M. Holt and the plaintiff and 
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of the agreement between the plaintiff and Arnold Holt on the other 
hand, and that said transfer constituted a novation of said debt, making 
the said Arnold Holt the principal and only debtor of the plaintiff on 
said note. 

If it be granted that there is no sufficient evidence of technical nova- 
tion, the findings of fact nevertheless support the conclusion of law 
that Ralph M. Holt was released from his obligation to the plaintifi 
and to this extent the judgment is affirmed. In this view of the case any 
alleged failure of proof in the execution of a deed by the defendant 
would not be controlling. We find no reversible error in the other 
exceptions. 


Affirmed. 


METROPOLITAN LIFE INSURANCE COMPANY, A Corporation, vy. W. O. 
RASBERRY anv Wire, ANNIE RASBERRY. 


(Filed 5 April, 1933.) 


Appear by defendant from Grady, J. From Lrnorr. 

The judgment of the court contains the following recital: “And it 
was there agreed that the court might find the facts and enter judgment 
out of the county and out of term, to have the same effect as if entered 
in the county of Lenoir, and at term time.” Pursuant to this agreement 
the court found the following facts and rendered the following judgment. 

On 18 September, 1926, the defendants borrowed from the plaintiff 
the sum of $6,500, and executed their note for the same, and on the 
same date executed to Raleigh Banking and Trust Company, a deed of 
trust on lands in Lenoir County, for the purpose of securing said loan, 
which deed of trust appears on record in Book 91, at page 317, of the 
register’s office of said county. The note was due 1 November, 1926. 

Default was made in the payment of said note, and plaintiff caused 
the lands described therein to be advertised for sale by said trustee on 
16 January, 1931, after due notice as required by law. At that time 
there was due on said bond, as interest, the sum of $367.60, and the 
plaintiff had paid accrued taxes on the land amounting to $1,400. 

The sale was enjoined in an action brought by the present defendants 
against the trustees, Commercial National Bank of Raleigh and Leon 5S. 
Brassfield, who had been regularly substituted in the place of the 
original trustee. 

At the hearing of the restraining order before the undersigned judge 
of the Superior Court, said judge recited in the judgment then entered, 
that “the only grounds for injunctive relief set up in the complaint, are 
that the plaintiffs are unable to pay said debt, that the lands in question 
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are worth much more than said indebtedness, and taat owing to the 
present financial depression, 1t is impossible for the plaintiffs to raise 
sufficient funds to pay said debt.” It was further recited in said judg- 
ment that “the court has carefully examined the complaint with a view 
of ascertaining if there is any possible allegation therein upon which 
equitable relief could or might be demanded, and having failed to find 
any such allegation,” it was thereupon adjudged that the restraining 
order be dissolved and the action dismissed; and the trustees were per- 
mitted to proceed with the sale of said lands in the same manner as if 
the action had not been commenced. 

From said judgment an appeal was noted, but was never prosecuted 
and the same has been abandoned by the defendants, Rasberry and wife. 
The trustees proceeded to advertise and sell the lands in question, and 
at the sale the lands were purchased by the plaintiff for the sum of 
eight thousand, six hundred, sixty-six and 07/100 dollars, and a deed 
was made to it by said trustees, after said sale had laid open for the 
statutory time, and no upset bid was made. The defendants had notice 
of said sale. 

After said sale and the execution and registration of the deed from 
sald trustees to the plaintiff, which sale was on 20 July, 1931, the de- 
fendants remained in the possession of the lands in question and refused 
to surrender the same to the plaintiff, and on 10 March, 1932, the 
plaintiff instituted the present action in ejectment in which the sum- 
mons and copies of the complaint were served on the defendants on 
11 March, 1932, by the sheriff of Lenoir County. The time for answer- 
ing expired on 10 April, 1932, which was Sunday, so that, under the law, 
the defendants had until 12 o’clock midnight on 11 April, 1932, in which 
to file answer and bond for costs, as required by statute. 

On 11 April, 1932, the defendants filed an answer, sut did not file 
any bond for costs. 

On 10 March, 1932, the plaintiff applied to the cour: for a receiver 
of the lands in controversy, and on 30 March, 1932, S. L. Fordham, of 
Kinston, was appointed receiver of said lands by consent order, and 
said receiver, also by consent of the parties, leased the lands in con- 
troversy to the defendant, W. O. Rasberry, for the year 1932, at a rental 
of $800, and the defendants are now in the possession of said premises 
as tenants of said receiver. 

On 2 May, 1932, the plaintiff moved before the clerk of the Superior 
Court for judgment by default final, and also that the answer filed be 
stricken out, under C. S., 495, or under C. 8., 496. The clerk denied 
the plaintiff’s motion, and to the contrary, entered an order nune pro 
func, permitting the defendants to file a certificate required by C. S., 
496, and allowed the answer to remain on file. From this order the 
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Metropolitan Life Insurance Company appealed to the judge at Cham- 
bers, and the cause is now up for hearing upon said appeal. 

Practically every question presented by the defendants’ answer in the 
instant case was presented in their complaint in the former action, and 
the same have been passed upon, and are now not open for a renewed 
adjudication. The defendants are estopped to again present said conten- 
tions to the court. 

In the instant case they allege that the substitution of the present 
trustees was irregular. That question, however, was determined in the 
first action. They contend that the trustees were not present at the 
sale. That is immaterial, provided their agent conducted the sale, and 
that is admitted, at least by inference. 

They contend that if given time they can pay the debt secured by the 
deed of trust, and that the plaintiff is seeking to take an undue ad- 
vantage of them. These are matters which are purely of humanitarian 
interest. It is not denied that the plaintiff has paid taxes on the land 
since the sale; it does not appear from the pleadings in the original 
action, or in the instant case, that any advantage can be had to the 
defendants by a postponement of “the day of judgment.” The sym- 
pathies of the court go out to the defendants, as to all persons who are 
in distress. The presence in the world at this time of so much distress, 
the inability of men to pay their taxes, the increasing costs of govern- 
ment, and the improbability of any substantial change in conditions, are 
matters of the gravest nature. If the defendant had offered, or showed 
their ability to offer anything at all in the way of payment of taxes and 
interest on the admitted debt, the court might exercise its discretion, 
even at this late date, and permit the filing of the certificate and an- 
swer; but as nothing has been offered, and it is perfectly apparent that 
nothing will be offered in the way of taxes or interest, and as the clerk 
had no authority under the law to enter the order appealed from, it is 
now considered, ordered and adjudged that the order of the clerk of the 
Superior Court, permitting the defendants to defend in forma pauperis, 
be, and the same is declared null and void, and is stricken out. It 1s 
further adjudged upon the facts as found, that the answer filed by the 
defendants be stricken out; and it is further ordered, adjudged and de- 
creed that the plaintiff is the owner of the lands and premises described 
in the complaint, being the lands referred to in the deed of trust executed 
by the defendants to Raleigh Banking and Trust Company, recorded in 
Book 91, at page 317, of the register’s office of Lenoir County. It is 
further ordered that a writ of assistance be issued by the clerk of the 
Superior Court, commanding the sheriff of Lenoir County to put the 
defendants out of the possession of said lands, and to put the plaintiff 
into the possession thereof. 
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It appearing to the court that the defendants are in the present posses- 
sion of said lands as tenants of the receiver, for the year 1932, it is 
ordered that said writ of assistance be not issued until on or after 31 
December, 1932, at 12 o’clock midnight, at which time the present 
tenancy will cease and determine. 

The costs of this action will be taxed against the defendants by the 
clerk of the Superior Court. 


Rouse & Rouse for appellant. 
Winston & Tucker for appellees, 


Per Curiam. Upon the facts as found by the trial court the judg- 


ment is 
Affirmed. 


ETHEL REICH v. HOME MORTGAGE CORPORATION, 
(Filed 12 April, 1933.) 


APPEAL by defendant from Stack, J., at September Term, 1932, of 
ForsyTH. 

Civil action to recover penalty for usury. 

The defendant being a foreign corporation, service of summons was 
sought to be obtained through the Secretary of State as provided by 
OO; Dyel13e, 

The defendant entered a special appearance and moved to dismiss the 
action for want of proper service. 

Upon evidence sufficient to support the findings, the court found “that 
the defendant owned property and was doing business at, before and 
since the starting of this snit and the service of said process, in the 
State of North Carolina,” and upon such findings overruled the motion 
to dismiss. Defendant appeals, assigning errors. 


Hoyle C. Ripple for plaintiff. 
Efird & Lripfert for defendant. 


Prr Curtam, Affirmed on authority of Lunceford v. Association, 190 
N. C., 314, 129 S. E., 805, A. &. v. Cobb, 190 N. C., 375, 129 S. E., 
828. See note, Yale Law Journal (April, 1927), page 882. 

Affirmed. 
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Ix rE GARNER BANKING AND TRUST COMPANY, CHARLES 
SLOCUMB GAY, LiQquImIDATING AGENT. 


(Filed 12 April, 1983.) 


AppEaL by petitioner from Sinclair, J., at October Term, 1982, of 
WAKE. 

Petition by administrator for preference or priority of claim to funds 
in hands of liquidating agent of insolvent bank. 

The Garner Banking and Trust Company had on deposit with itself 
to the credit of itself as executor of the estate of E. A. Johnson, deceased, 
the sum of $4,702.10 at the time it failed, 13 July, 1931, because of 
insolvency. It. had commingled this deposit, as well as others of a 
similar nature, with the moneys in its common till. 

The petitioner’s application for a preference to the funds in the hands 
of the liquidating agent was denied, and he appeals. 


T, Lacy Williams for appellant. 
Willis Smith and John H. Anderson, Jr., for appellee. 


Per Curiam. Affirmed on authority of Roebuck v. Surety Co., 200 
N. C., 196, 156 S. E., 531, Bank v. Corp. Com., 201 N. C., 381, 160 
S. E., 360, Hicks v. Corp. Com., 201 N. C., 819, 161 8. E., 545. 


THE FEDERAL LAND BANK OF COLUMBIA vy. ANNIE A. KORNER ET At. 
(Filed 12 April, 1933.) 


AppraL by certain of the defendants from Sink, J., at February 
Term, 1933, of Forsyru. Affirmed. 

This is an action for judgment on a note and for the foreclosure of a 
mortgage executed by the defendants to secure the payment of the note. 

After judgment by default on the note rendered by the clerk of the 
Superior Court, it was ordered and decreed that the land described in 
the mortgage be sold to satisfy the judgment. The land was sold by a 
commissioner appointed by the court for that purpose. Upon the report 
of the sale, the same was confirmed by the clerk of the Superior Court. 

The action was thereafter heard by the clerk on the motion of certain 
defendants that the order of confirmation, the decree of sale, and the 
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judgment be set aside and vacated upon the grounds stated in the motion 
which was in writing. The motion was.denied, and the defendants ap- 
pealed to the judge of the Superior Court of Forsyth County. 

From judgment affirming the order of the clerk, the defendants 
appealed to the Supreme Court. 


Ingle & Rucker for plaintiff. 
Charles T. Ross for defendants. 


Per Crvriam. The facts found by the Judge and set out in the judg- 
ment, are sufficient to support the judgment affirming the order of the 
clerk. Conceding without deciding that there were irregularities appear- 
ing on the record, they are not sufficient to entitle the defendants to the 
relief sought by their motion as a matter of law. The judgment is 

Affirmed. 


WESLEY COLLIER y. K. J. HANES, 
(Filed 12 April, 1933.) 


ApreaL by plaintiff from Stack, J., at September Term, 1932, of 
ForsytH. Affirmed. 


Williams & Bright for plaintiff. 
A. B. Cummings and Efird & Lipfert for defendant. 


Per Crriam. The plaintiff instituted this action to recover an amount 
alleged to be due for merchandise sold by the plaintiff to the defendant. 
The defendant denied hability and the jury answered the issue of in- 
debtedness against the plaintiff, who appealed on error assigned in the 
charge of the court. We do not think the instructions given the jury are 
subject to the criticism that the plaintiff was denied the right of recovery 
in a sum less than that prayed for in the complaint. In fact, however, 
the plaintiff seems to have conducted his case on the theory that the 
contract was entire. The charge complies with Consolidated Statutes 
564. 

Affirmed. 


~I 
Ne 
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SOUTHERN RAILWAY COMPANY v. ROBERT G. LASSITER AND 
COMPANY. 


(Filed 26 April, 1933.) 


Appa by plaintiff and defendant from Cowper, J., at June Special 
Term, 1932, of Waxr. Affirmed. 

In 1923 the defendant made a contract with the Highway Commission 
to construct a section of the State Highway in Johnston County, and 
thereafter entered into two “average agreements” with the plaintiff, 
marked Exhibits C and D. These agreements are identical in terms, one 
applying to cars placed by the plaintiff for the defendant’s benefit at 
Clayton, the other to cars placed at Wilson’s Mills. The defendant 
agreed to comply with the terms and conditions of the National Car 
Demurrage Rules and Charges set forth in Exhibits A and B. In Sep- 
tember, October, November, and December, 1923, the plaintiff placed at 
Clayton and Wilson’s Mills a number of cars consigned to the defendant, 
some of which, the plaintiff contends, were held by the defendant for 
unloading for a longer time than was allowed by the demurrage rules. 
Upon failure of the parties to agree upon a settlement the plaintiff 
brought suit against the defendant to recover $2,442, the amount alleged 
to be due for demurrage charges. Pleadings were filed and the cause was 
referred to a referee with instructions to hear the evidence and to report 
his findings of fact and his conclusions of law. The referee made a 
report, the court recommitted the cause, the referee heard additional 
evidence, and submitted his final report. The plaintiff and the defendant 
filed exceptions. 


Smith & Joyner and John H. Anderson, Jr., for plaintiff. 
Parham & Lassiter for defendant, 


Per Curtam. The record is voluminous and the briefs are exhaustive. 
We have given the exceptions filed by both parties due consideration and 
have discovered no assignment of error which calls for special discussion. 
The trial court overruled all exceptions and objections to rulings, find- 
ings of fact, and conclusions of law except the 17, 25 and 26 findings of 
fact, and as to these sustained the defendant’s exceptions. The pertinent 
principles of law are familiar and the judgment of the court accords 
with previous decisions and should be affirmed. Judgment 

Affirmed. 
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OMIA SINGLETON, Wipow or WILLIE SINGLETON, DECEASED, EMPLOYEE, 
vy. MODEL STEAM LAUNDRY COMPANY ann AMERICAN MUTUAL 
LIABILITY INSURANCE COMPANY. 


(Filed 3 May, 1933.) 


APPEAL by plaintiff from Sink, J., at February Special Term, 1933,. 
of MecxLensere, Affirmed. 


Uhiman 8, Alexander and Ralph V. Kidd for plaintiff. 
J. Laurence Jones for defendants. 


PER CurtamM. Willie Singleton, the deceased, a colored man, was em- 
ployed by defendant, the Model Steam Laundry Company, and had been 
working for it 5 or 6 years. He was 35 years old and was earning 
$12.00 a week at the time of his death. He ran two extractors. They 
wring the clothes out after being washed. At the time of his death, on 
23 July, 19382, about one o’clock p.m., he was unloading some clothes 
from one of the extractors and putting them in a truck. Plaintiff con- 
tends that he was injured by a small hd falling, which struck him, and 
that Singleton in falling struck his head against the washing machine 
which made a cut in the back of his head about an inch and a quarter, 
which bled some. That he died from concu3sion, cerebral hemorrhage 
or cardiac failure. On the other hand, defendants contend that he had 
serious heart trouble and died from that trouble, which was not caused 
by any injury. 

Whatever Willie Singleton died of, it is not disputed that he was a 
faithful employee and died at his post of duty. 

The hearing Commissioner found: “The deceased did not suffer an 
injury by accident arising out of and in the course of his employment 
causing his death. The cause of the death was heart trouble.” 

On appeal of plaintiff to the full Commission, the find:ng of facts and 
conclusions of law denying compensation by the hearing Commissioner 
were sustained. | 

On appeal to the Superior Court, the following judgment was ren- 
dered by the court below: 

“Upon the hearing of this cause, it appearing to the court from the 
record that the physician performing the autopsy did so within a few 
hours after the death and within the presence of his employer and the 
representative of the insurance company and without the permission or 
consent of any member of the family of the deceased or of any one else 
with power to give such permission: 

The court further holds that the practice and manner of making this 
autopsy was and is unwarranted, unlawful and without justification in 
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fact; the court is further of the opinion that the testimony upon which 
the Industrial Commission, of a necessity, relied in forming its con- 
clusion, was incompetent insofar as it arose from the physician making 
the autopsy, and hkewise from his testimony made from a report on 
X-ray pictures which he had not examined: 

The court, however, is of the opinion that inasmuch as this testimony 
was not objected to in apt time, as shown by the record, the findings and 
conclusions of the Industrial Commission are binding upon this court, 
and therefore, this court affirms the rulings and judgment of said In- 
dustrial Commission.” 

The judgment of the court below insofar as it affects the rulings and 
judgment of the Industrial Commission is sustained. It has been so 
often held by this Court, that it is not necessary to cite authorities, that 
if there is sufficient competent evidence to sustain the findings of fact 
by the Industrial Commission that these findings of fact are conclusive 
on this Court, and on appeal will not be reviewed by this Court. The 
judgment of the court below 1s 

Affirmed. 


W. K. KANIPE vy. R. B, KENDRICK anv J. R. HOOD. 


(Filed 3 May, 1933.) 


ApPEAL by plaintiff from Cowper, Special Judge, at September Term, 
1932, of Meckiensurc. Affirmed. 

This is an action to recover damages for personal injuries suffered by 
the plaintiff and alleged to have been caused by the negligence of the 
defendants in handling a loaded sawed-off shotgun on a street in the 
town of Shelby, N. C. The action was begun in the Superior Court of 
Mecklenburg County. The cause of action alleged in the complaint 
arose in Cleveland County. 

The action was heard by the clerk of the Superior Court of Meck- 
lenburg County on the motion of the defendants for the removal of 
the action from said court to the Superior Court of Cleveland County, 
on the ground that the defendants are public officers of Cleveland 
County, to wit, deputy sheriffs, and that the acts complained of by the 
plaintiff were done by them in the performance of their official duties, 
and by virtue of their offices. 

On the facts found by the clerk, it was ordered that the action be 
removed from the Superior Court of Mecklenburg County to the Su- 
perior Court of Cleveland County, for trial. 
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From this order the plaintiff appealed to the judge of the Superior 
Court of Mecklenburg County, who affirmed the order of the clerk. 
The plaintiff appealed to the Supreme Court. 


J. FF. Neweil and Geo. W. Wilson for plaintiff. 


Per Curtsm. On the facts found by the clerk of the Superior Court 
of Mecklenburg County, and, on plaintiff’s appeal, approved by the 
judge, the defendants were entitled as a matter of rigl.t to the removal 
of the action to the Superior Court of Cleveland County, for trial. 
C. S., 464(2), McFadden v. Maxwell, 198 N. C., 223, 151 S. E., 250, 
Shaver v. Huntley, 107 N. C., 623, 12 S. E., 316. The order of re- 
inoval is 


Affirmed. 


NORTH CAROLINA JOINT STOCK LAND BANK et at, v. R. L. 
SHUFORD anp K. J. INGLE. 


(Filed 10 May, 1983.) 
Appeal and Error J b— 


A motion to set aside the verdict as against the weight of the evidence 
is addressed to the discretion of the trial court, and Lis action thereon 
is not reviewable on appeal. 


Appra by defendant, K. J. Ingle, from Cowper, Special Judge, at 
February Special Term, 1933, of CaTawBa. 

Summary proceeding in ejectment, commenced in the court of a 
justice of the peace, and tried de novo on appeal to the Superior Court 
of Catawba County, where verdict and judgment were rendered for 
plaintiffs, fromswhich the defendant, K. J. Ingle, appeais. 


J.C. Rudisill, Wade H. Lefler and Feimster & Feimster for plaintiffs. 
Shuford & Huffman for defendant, Ingle. 


Per Curiam. Error is assigned (1) “to the issues as answered by the 
jury”; (2) “to the refusal of the court to set aside the verdict as con- 
trary to the weight of the evidence’; and (3) “to the judgment as 
signed by the court.” 

The only error suggested in appellant’s brief is the refusal of the 
court to set aside the verdict as contrary to the weight of the evidence. 
This was a matter addressed to the discretion of the trial court, and is 
not reviewable on appeal. Goodman v. Goodman, 201 N. C., 808, 161 
S. E., 686; Whitted v. Fuquay, 127 N. C., 68, 87 S. E., 141. 

Affirmed. 
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G. E. ASHLEY v. A. G. MILLER. 
(Filed 10 May, 19388.) 


AppraL by defendant from Sink, J., at December Term, 1932, of 
Watatea. No error. 


Burke & Burke and T. E. Bingham for plaintiff. 
Newland & Townsend and Trivette & Holshouser for defendant. 


Per Crriam. The plaintiff brought suit to recover $1,350 with 
interest, the aggregate amount of eight notes executed by the defendant 
to the plaintiff in part payment of a stock of goods. The defendant 
admitted the execution of the notes and pleaded fraudulent representa- 
tion as to the quality and quantity of the goods as a defense to the 
action. 

The execution and delivery of the notes made a prima facie case for 
the plaintiff and barred dismissal of the suit; and the defendant’s testi- 
mony fails to show any actionable fraud on the part of the plaintiff. 
The defendant took charge of the goods, employed a “specialty man” to 
assist in marking and selling them, had opportunity to discover any 
defects, had been in the business about fifteen years, conducted a ten- 
day sale, and after the sale was concluded settled with the plaintiff and 
executed the notes. We find no reversible error in the court’s instruc- 
tions to the jury, in the admission or rejection of evidence, or in per- 
mitting the complaint to be verified. 

No error. 


JOHN C. CROOKS vy. DR. J. F. JONAS. 
(Filed 10 May, 1983.) 


AppEaL by plaintiff from Sinclair, J., at September Term, 1932, of 
Burke, Affirmed. 

This is an action to recover damages sustained by plaintiff and result- 
ing from the illness and death of his wife, caused, as alleged in the 
complaint, by the negligence of the defendant, a physician, who attended 
her, at the request of the plaintiff, at and subsequent to the birth of a 
child. 

From judgment dismissing the action, as of nonsuit, at the close of the 
evidence, the plaintiff appealed to the Supreme Court. 
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George W. Phillips and Edward H. McMahan for plaintiff. 
J, Laurence Jones, Mull & Patton, 8. J. Ervin, W. T. Morgan and 
S.J. Ervin, Jr., for defendant. 


Per Crriam. Plaintiff’s wife, Ethel Crooks, gave birth to a child at 
his home in Burke County, North Carolina, about nine miles from the 
town of Marion, N. C., on 20 November, 1930. On 80 November, 1930, 
she was remoyed by the plaintiff from his home to a hospital in the town 
of Morganton, N. C., for medical treatment. She died at the hospital 
on 8 December, 1930. Her death was caused by an infection following 
the birth of her child, resulting in a high fever, which was first observed 
on 29 November, 1930. The defendant, a physician, residing at Marion, 
at the request of the plaintiff, attended her during her confinement, and 
visited her, professionally, on or about 29 November, 1980, when he was 
informed by plaintiff that he had procured another physician to care 
for his wife. The plaintiff sustained damages resulting from the illness 
and death of his wife. 

It is alleged in the complaint that the defendant was negligent (1) 
in that he failed to exercise proper care of plaintiff’s wife during her 
confinement; and (2) in that he failed to visit her after her confinement, 
and to give her proper treatment to prevent infection; and that such 
negligence was the proximate cause of the damages sustained by the 
plaintiff, 

The facts alleged in the complaint are sufficient to constitute a cause 
of action (Bailey v. Long, 172 N. C., 661, 90 S. E., 809), but in the 
absence of evidence at the trial tending to sustain these allegations, 
there was no error in the judgment dismissing the action. Smith v. 
McClung, 201 N. C., 648, 161 8. E., 91; Smith v. Wharion, 199 N. C., 
246, 154 S. E., 12. For that reason, the judgment is 

Affirmed. 


J. W. CONNOR vy. R. WALTER ROBINSON, 
(Filed 10 May, 1933.) 


APPEAL by defendant from Warlick, J., at November Term, 1932, of 
MeckLensrre. Affirmed. 


G. T. Carswell and Joe W. Ervin for plaintiff. 
J.D. McCall for defendant. 
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Per CcriaM. This was a motion to set aside a judgment for excusable 
neglect. C. S., 600. The trial court found the facts and set them out 
in the judgment. Among these is the finding that the procedure of the 
plaintiff was regular and in full compliance with the law and that there 
was no mistake, surprise, or excusable neglect on the part of the 
defendant. Judgment 

Affirmed. 


W. E. GRIGG v. JEFFERSON STANDARD LIFE INSURANCE COMPANY 
AND JULIAN PRICE, TRUSTEE, 


(Filed 10 May, 1933.) 


AppEaL by plaintiff from Schenck, J., at October Term, 1932, of 
Lrncotn. Affirmed. 

This is an action to recover of the defendant, Jefferson Standard Life 
Insurance Company, the sum of $10,000, the proceeds of two checks, 
each for the sum of $5,000. These checks, both payable to the plaintiff 
and the Jefferson Standard Life Insurance Company, jointly, were 
issued by certain fire insurance companies in payment of the loss sus- 
tained by the plaintiff resulting from the destruction by fire of a build- 
ing owned by the plaintiff and others, and conveyed by them to the 
defendant, Julian Price, trustee, to secure the payment of their note 
payable to the said Jefferson Life Insurance Company. Both checks, 
each endorsed by the plaintiff, were delivered to and collected by the 
defendant, Jefferson Standard Life Insurance Company. 

From judgment as of nonsuit, at the close of all the evidence, dis- 
missing the action, the plaintiff appealed to the Supreme Court. 


Louis A. Whitener and C. R. Jonas for plaintiff. 
Brooks, Parker, Smith & Wharton, Kemp B. Nixon and A. L. Quickel 
for defendants. 


Per Curtam. Prior to the commencement of this action, the plaintiff, 
having first endorsed the same, delivered to the defendant, Jefferson 
Standard Life Insurance Company, two checks, each for the sum of 
$5,000, both cheeks being payable to the order of the plaintiff and the 
said Jefferson Standard Life Insurance Company, jointly. These checks 
had been issued by certain fire insurance companies in payment of the 
loss sustained by the plaintiff resulting from the destruction by fire of a 
building situate in the town of Lincolnton, N. C., and owned by plaintiff 
and his son. The policies covering said building: had been duly assigned 
by plaintiff to the Jefferson Standard Life Insurance Company, in 
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comphance with provisions in a deed of trust executed by plaintiff and 
others to the defendant, Julian Price, trustee, to secure the payment of 
a note payable to the said Jefferson Standard Life Insurance Company. 
The Jefferson Standard Life Insurance Company collected both said 
checks. The proceeds of the checks were applicable, at the option of the 
Jefferson Standard Life Insurance Company, to the payment of its 
note. The said proceeds were more than sufficient in amount to pay 
the said note. The note, however, was not due at the date of the delivery 
of said checks to the Jefferson Standard Life Insurance Company by the 
plaintiff. 

At the request of the plaintiff and his son, who were the owners of 
the lot on which the building was situate when it was destroyed by fire, 
the Jefferson Standard Life Insurance Company agreed to hold the 
proceeds of said checks, and not apply the same to the payment of its 
note, until the plaintiff and his son could make arrangements to have 
the building which had been destroyed by fire replaced by a new build- 
ing, and upon such arrangement being made, and the new building 
erected, to apply said proceeds to the payment of the cost of the new 
building. 

All the evidence at the trial showed that plaintiff and his son had 
made arrangements for the erection of the new building to replace the 
building which had been destroyed by fire, that the new building had 
been erected in accordance with such arrangement, and that the Jeffer- 
son Standard Life Insurance Company had applied the proceeds of the 
checks to the payment of the cost of the new building in accordance 
with its agreement with the plaintiff and his son. The said proceeds did 
not exceed the cost of the new building, and the Jefferson Standard Life 
Insurance Company is not now indebted to the plaintiff in any sum. 

There was no error in the judgment dismissing the action at the close 
of all the evidence. The allegations of the complaint were not sustained 
by the evidence at the trial. The judgment is 

Affirmed. 


KATHERINE S. BARNES y. THE EQUITABLE LIFE ASSURANCE 
SOCIETY OF THE UNITED STATES. 


(Filed 24 May, 1938.) 


AppreaL by defendant from Alley, J., at April Term, 1933, of Bun- 
COMBE. 

Civil action to recover on an “Economic Adjustment Policy” of 
insurance. 
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It was admitted on the hearing that plaintiff is entitled to recover 
on the policy in suit unless the answer to question 9 in the application 
vitiates the contract: 

“9, State every physician or practitioner whom you have consulted 
or who has treated you during the past five years. (If none, so state.) 
Name and address of each: Dr. H. H. Briggs, Asheville, N. C. Dates 
and details: November, 1927. Polypi removed from nose. Result: 
Good. 

It is alleged that in addition to consulting Dr. Briggs, the applicant 
had also received treatment from Dr. O. N. Donnahoe, an osteopath, 
which she failed to mention, thus rendering the policy void for fraudu- 
lent suppression of a material circumstance affecting the risk. Insur- 
ance Co. v. Skurkay, ante, 227. 

Upon this phase of the case, the court of first instance found the 
following facts: 

“And the court further finds as a fact that the plaintiff, Katherine BS. 
Barnes, in executing part two of the application for the policy above 
referred to, on 7 June, 1931, did not make untruthful answers to any 
material questions contained in said application; that she did not con- 
sult any other physician or practitioner during the past five years 
preceding said date other than the one given by her in her answer to the 
question propounded; that the said Katherine S. Barnes, in going to 
the osteopath, went only for the reason that she was tired from work 
connected with her duties, and for the purpose of obtaining relaxation, 
and not for the purpose of receiving treatment from a practitioner 
within the purview of question 9; that she advised both J. J. Conyers, 
agent and representative of the company, and Dr. C. C. Orr, defend- 
ant’s examining physician, of the treatments which she had been 
receiving, and of her visits to Dr. O. N. Donnahoe, prior to 7 June, 
1931, and that the defendant company, through said agent and physi- 
cian, had full knowledge of the treatments she, the said Katherine S. 
Barnes, had received and of the visits she had made to Dr. O. N. Donna- 
hoe, and issued the policy in controversy with said knowledge, and it 1s, 
therefore, estopped from relying on said treatments or visits to Dr. O, N. 
Donnahoe or anyone else, as a violation of the terms of the policy.” 

On appeal from the General County Court to the Superior Court 
of Buncombe County, the judgment of the county court was affirmed. 

Defendant appeals, assigning errors. 


Jones & Ward for plaintiff. 
Bourne, Parker, Bernard & DuBose for defendant. 


S02 IN THE SUPREME COURT. { 204 
MEYER U. FENNER. 


Per Curiam. Upon the findings made by the trial court, supported, 
as they are, by competent evidence, the judgment is correct under the 
law as it obtains in this jurisdiction. Aldridge v. Ins. Co., 194 N.C, 
683, 140 S. E., 706; Smith +. Ins. Co., 193 N. C., 446, 187 8. E., 310; 
Bullard 1 Ins, Cos, 189 No Cy B+, 126, By Ee 119s A 0. ee LTC Oy 
186 Ws C200, 119 8, 1 BO2* 4s Onn hs dss COn ie Nn Cy DE, 
90 S. E., 124. Compare Case v. Hivbanks, 194 N. C.. 775, 140 8. E., 
709. It would serve no useful purpose to “thrash over old straw.” 


Affirmed. 


SADIE B. MEYER vy. FENNER AND BEANE. 
(Filed 24 May, 1983.) 


AppEaL by plaintiff from -lley, J., at February Term, 1933, of Br- 
coMBE, Afhrmed. 


Charles B, MacRae for appellant. 
el. Hlall Johnston and Merrimon, Adams & Adams for appellees. 


Per Curtam. The defendants are stock brokers with whom the plain- 
tiff dealt in the purchase and sale of securities. She brought suit against 
them and recovered a verdict for $1,205.33, Thereupon the parties 
settled the controversy between them and at the April-May Term, 1929, 
of the Superior Court of Buncombe County, Judge Scheuck signed a 
judgment that the plaintiff recover nothing upon the verdict and that 
the defendants pay the cost. The plaintiff then signed a release in con- 
sideration of $1,205.33, the receipt of which she acknowledged, and dis- 
charged the defendants “from any and all claims and demands of every 
kind, nature and character.” This was a final settlement. 

After the lapse of more than two years the plaintiff again brought 
suit against the defendants, alleging that she had a further claim of 
*600 against them. Upon the evidence which she offered her cause was 
dismissed as in ease of nonsuit by the county court, and on appeal to 
the Superior Court the judgment was affrmed. We find no error and 
affirm the judgment. 

Affirmed. 
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G. M. BOONE vy. BELLE F. COLLINS. 
(Filed 14 June, 1933.) 


Apprat by defendant from Moore, J., at September Term, 1932, of 
Haywoop. New trial. 


Grover CO. Davis for plaintrff. 
Jos. E. Johnson and Johnson, Smathers & Rollins for defendant. 


Per Curtam. When the case was here on a former appeal (202 N.C., 
12) a new trial was granted for the reason that the judge inad- 
yertently placed the burden of proof on both parties. On the second 
trial the same error was committed, and we are not satisfied that the 
attempted correction resulted in a clear explanation of the law, particu- 
larly in view of the instructions relating to adverse possession. 

New trial. 


R. V. BARKLEY anp C. A. MULLIS v. GEORGE W. PATTERSON 
AXD JOSEPH A. ELLIOTT. 


(Filed 14 June, 1933.) 


Apprat by plaintiffs from Warlick, J., at November Term, 1932, of 
Mecxiensrre. Affirmed. 


A. A. Tarlton and J. E. Woolard for plaintiffs. 
Paul R. Ervin and H. I. McDougle for defendants. 


Per Crriam. In this cause a judgment was rendered by a justice of 
the peace in favor of the plaintiffs and the defendants appealed. The 
case was not docketed in the Superior Court, at the term next ensuing 
the trial and no motion for a recordari was made at that time; but the 
trial court found as a fact that counsel for the defendants had not been 
negligent and had been induced to believe that the controversy would 
be settled without appeal. Upon the findings of fact the court permitted 
the appeal to be docketed. The plaintiffs excepted and appealed. The 
judgment is 

Affirmed. 
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NOBLE v, PRITCHETT ; TEETER v. NEWELL. 


ROBER M. NOBLE vy. J. G. ann L. W. PRITCHETT. 
(Filed 14 June, 1933.) 


Civin action, before Moore, Special Judge, at September Term, 1932, 
of ALAMANCE, 

This action was instituted for the recovery of damages for personal 
injury. The jury answered the issue of negligence “No.” From judg- 
ment upon the verdict the plaintiff appealed. 


Cooper Hall and Carroll & Carroll for plaintiff. 
John 8. Thomas and Sapp & Sapp for defendant. 


Per Curtam. This is an appeal in forma pauperis. There is no affi- 
davit and no certificate of counsel in the record. Henze the Court is 
without jurisdiction and the appeal is dismissed. C. S., 649; Pruitt v. 
Wood, 199 N. C., 788, 156 S. E., 126; Powell v. Moore, ante, 654. 

Appeal dismissed. 


M. F. TEETER v. W. A. NEWELL anp J. B. LINKER. 
(Filed 28 June, 1933.) 


Civit action, before Finley, J., at August Term, 193%, of Casarrus. 

Plaintiff instituted this action against the defendant Newell to re- 
cover upon certain notes executed by J. B. Linker. Ele alleged that 
Newell was a partner with Linker in the purchase of certain land, and 
that the notes were given in payment of the purchase price. The de- 
fendant Newell denied that he was a partner and offered testimony to 
the effect that he had loaned Linker money to buy land, but that he 
was not interested in any of the purchases. The issue of indebtedness 
was answered by the jury in favor of defendant, and from judgment 
upon the verdict the plaintiff appealed. 


W. S. Bogle for plaintiff. 
H. S. Williams for defendant. 


Per Curtam. The evidence discloses a controverted issue of fact, 
and the verdict is determinative of the controversy. No exception pre- 
sented in the record warrants the overthrow of the judgment. 

No error. 


APPEAL FROM THE SUPREME COURT OF NORTH CAROLINA 


To tHE SuPREME CouRT OF THE UNITED STATES 


Bailey, In re, 203 N. C., 362, judgment of the Supreme Court of North 
Carolina reversed. 


APPENDIX. 


OPvINIONS OF THE JUSTICES IN THE Marrer or CaLuina a CONVENTION. 


On 29 March, 1933, the following resolution was received from the 
President of the Senate and the Speaker of the House of Representa- 
tives of the North Carolina General Assembly : 


JOINT RESOLUTION No. 31 


A Joint Resotution REQUESTING THE ADVISORY OPINION OF THE CHIEF 
JUSTICE AND THE ASSOCIATE JUSTICES OF THE SuPREME Court Upon 
SENATE Bruxy 320 axp House Brix 879 Provipine ror THE CALLING 
OF A CONVENTION OF THE ProPpLe oF THIs STATE TO Pass UPON THE 
PropvosEep AMENDMENT TO THE CONSTITUTION OF THE UNITED STATES 
REPEALING THE EIGHTEENTH AMENDMENT, 


Whereas, Senate Bill 320, introduced by Senator A. D. MacLean, 
to provide for the calling of a convention of the peovsle of this State 
to consider the proposed amendment to the Constitution of the United 
States, repealing the Eighteenth Amendment as submitted by the seventy- 
second Congress, is now pending in the Senate upon a favorable report 
from the Senate Committee on Constitutional Amendments; and, 

Wuereas, the Senate Committee on Constitutional Amendments ts 
of the opinion that a convention of the people of this State for the 
purpose of passing on the proposed amendment to the Constitution 
of tue United States repealing the Eighteenth Amendment must be called 
and held, in accordance with the Constitution of this State, and by the 
method set up in said Senate Bill 320, and that Artic.e XIII, section 
one, of the Constitution of this State, sets up and provides the sole and 
exclusive method by which a convention of the people of this State can 
be called to pass on said amendment to the Constitution of the United 
States; and, 

Wirerras, House Bill 879, introduced by Representative Walter Mur- 
phy, providing for the calling of a convention of the people of this 
State, for the purpose of considering and passing on said proposed 
amendment to the Constitution of the United States, repealing the 
Kighteenth Amendment, is now pending in the House of Representatives, 
upon a tavorable report of the House Committee on Constitutional 
Amendments; and, 

Wuerxrkas, it is the opinion of the House Committee on Constitutional 
Amendments, that a convention of the people of this State, for the 
purpose of passing on said proposed amendment to the Constitution of 
the United States, need not, and ought not to be ealled, in the manner 
and by the methods as set up in Article XIII, section one, of the Con- 
stitution of North Carolina, and that the said House Bill 879, providing 
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for an election of delegates to said convention at a special election, con- 
tains the sole and exclusive method of calling a convention of the people 
of this State to pass on the proposed amendment to the Constitution 
of the United States; and, 

Wuereas, much doubt and confusion exists as to which, if either of 
said bills, sets up and provides the proper method of calling a convention 
of the people of this State to pass on said proposed amendment to the 
Constitution of the United States; and, 

Wuereas, it is the purpose of the General Assembly, that is, of the 
requisite number of the members of the Senate and the House of Repre- 
sentatives each, to pass one of the said proposed bills, as the one or the 
other may be found to be constitutional; and, 

WHEREAS, it is important and necessary that this doubt be resolved, 
so that such action as may be taken by the General Assembly upon said 
two bills may be in accordance with the Constitution: 

Now, THEREFORE, Be it resolved by the Senate, the House of Repre- 
sentatives concurring: 

Section 1. That copies of the said two bills, Senate Bill 320 and 
House Bill 879, be sent to the Chief Justice and the Associate Justices 
of the Supreme Court, together with this resolution, and that the said 
Chief Justice and Associate Justices be, and they are hereby, respect- 
fully requested to inspect said bills, and advise the General Assembly, 
through the presiding officers of the Senate and House of Representa- 
tives, whether, in the opinion of the said Chief Justice and Associate 
Justices, said bills, either or both of them, set up the constitutional 
procedure by which a convention of the people of this State may be 
called for the purpose of passing on the said proposed amendment to 
the Constitution of the United States. 

Sec. 2. That the President of the Senate and Speaker of the House 
of Representatives be, and they are hereby, instructed to send this reso- 
lution, with copies of Senate Bill 320 and House Bill 879, to the Chief 
Justice and the Associate Justices of the Supreme Court, upon the ratifi- 
cation of this joint resolution. 

Sec. 8. This joint resolution shall be in full force and effect from and 
after its ratification. 

In the General Assembly, read three times, and ratified, this 28 March, 
1933. 

A. H. Grauam, 
President of the Senate. 
R. L, Harris, 
Speaker of the House of Representatives. 


Compared and found correct. For Committee, 
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SUBSTANCE OF BILLs. 


1. The Senate Bill 320, introduced by Senator MacLean, proposes to 
submit the question of calling a conyention to consider the proposed 
amendment to the Constitution of the United States as submitted by the 
Seventy-second Congress, to the qualified voters of the whole State at the 
next general election in 1934, in accordance with the provisions of 
section 1, Article XIII of the State Constitution; and provides for the 
election of delegates at the same time in case a majority of the votes 
cast be in favor of said convention. 

2. The House Bill 879, introduced by Representative Murphy, pro- 
poses to call a convention to pass upon the proposed arnaendment to the 
Constitution of the United States as submitted by the Seventy-second 
Congress, without submitting the question of “Convention or No Conven- 
tion” to a vote of the people; and provides that delegates to said conyen- 
tion shall be elected at a special election to be held on the first Tuesday 
after the first Monday in November, 19338. 


Lhe following response was made by the Chief Justice and Associate 
Justices of the Supreme Court on 5 April, 1933: 


6 April, 1933. 
To the General Assembly of North Carolina, 


GENTLEMEN! 


In comphance with your request contained in Joint Resolution No. 
31, copies of which have been transmitted to each of us by the President 
of the Senate, and the Speaker of the House of Representatives, as 
directed by the Resolution, we, the Chief Justice and Associate Justices 
of the Supreme Court of North Carolina, have inspected, and carefully 
considered the provisions of Senate Bill No. 320, introduced by Senator 
A. D. McLean, and of House Bill No. 879, introduced by Representative 
Murphy. 

You request us further to advise you whether in the opinion of said 
Chief Justice and Associate Justices, the said bills, either or both of 
them, set up the constitutional procedure by which a convention of the 
people of this State may be called for the purpose of passing on the 
proposed amendment of the Constitution of the United States, referred 
to in said resolution. We herewith comply with this request. 

It is the opinion of the Chief Justice and Associate Justices of the 
Supreme Court of North Carolina, as individuals, that a convention 
called, organized and held under the provisions of Senate Bill No. 320, 
introduced by Senator MacLean, and now pending in the Senate, if said 
bill shall be enacted by the General Assembly of North Carolina would 
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be valid under the provisions of section 1, Article XIII of the Con- 
stitution of North Carolina, and that the action of such convention 
upon the proposed Amendment to the Constitution of the United States 
would be valid and effective for all purposes. 

There is a difference of opinion, however, among the Chief Justice 
and Associate Justices of the Supreme Court of North Carolina, as to 
the validity of a convention in this State as provided for, organized 
and held under the provisions of House Bill No. 879, introduced by 
Representative Murphy, and now pending in the House of Representa- 
tives, if said bill shall be enacted by the General Assembly, the majority 
being of opinion that such convention would not be valid for any pur- 
pose, the minority being of a contrary opinion. 

It is deemed proper to say that it is the opinion of the Chief Justice 
and Associate Justices of the Supreme Court of North Carolina that 
the question presented by Joint Resolution No. 31, in its final analysis, 
is a Federal question, and can be answered only by the Supreme Court 
of the United States, when properly presented to that Court. Whether 
or not a proposed Amendment to the Constitution of the United States 
has been submitted by Congress and ratified in accordance with the 
provisions of Article V of the said Constitution, must necessarily be 
determined finally by the Supreme Court of the United States. 

Notwithstanding this principle, we have deemed it our duty as Chief 
Justice and Associate Justices of the Supreme Court of this State to 
comply with the requests of the General Assembly contained in Joint 
Resolution No. 31. 

No. 81. 
Respectfully, 
W. P. Stacy, 
Chief Justice. 

W. J. ApaMs, 
Associate Justice. 

Heriot CLarkson, 
Associate Justice. 

Gro. W. Connor, 
Associate Justice. 

W. J. Broapen, 
Associate Justice. 


Thereafter, on 20 April, 1933, the following resolution was received 
from the President of the Senate and the Speaker of the House of 
Representatives of the North Carolina General Assembly: 
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JOINT RESOLUTION No. 44 


A Joint Resotrtion ReQquesTING THE ADVISORY OPINION OF THE CHIEF 
JUSTICE AND AssocIaATE JUSTICES OF THE SUPREME Court Upon 
Hovse Bitzi 879, Proviprne ror THE CaLLiInG oF aA CONVENTION OF 
THE PEOPLE oF NorTH CaROLINA, FOR THE PURPOSE OF CONSIDER- 
ING THE ProposED AMENDMENT TO THE CONSTITUTION OF THE 
Unirep Srates, REPEALING THE EIGHTEENTH AMENDMENT. 


Wuereas, House Bill 879, introduced by Representative Walter Mur- 
phy, to provide for the calling of a convention of the people of North 
Carolina for the purpose of considering the proposed amendment to 
the Constitution of the United States, repealing the Eighteenth Amend- 
ment, as submitted by the Seventy-second Congress, is now pending in 
the House of Representatives, upon a favorable report from the House 
Committee on Constitutional Amendments; and, 

WHEREAS, doubt exists as to whether the said bill sets up and provides 
the proper methods and processes for a vote upon the calling of a con- 
vention of the people of this State to pass on said amendment to the 
Constitution of the United States, and as to whether said bill is in 
accordance with the Constitution of this State; and, 

WHEREAS, It 18 the purpose of the General Assembly, that 1s, of the 
requisite number of the members of the Senate and House of Represen- 
tatives cach, to pass said proposed bill, if advised and assured that it 
is constitutional and sets up and provides proper and constitutional 
methods for the calling of such a convention; and, 

WHEREAS, 1t 18 Important and necessary that this doubt be resolved 
so that such action as may be taken by the General Assembly may be in 
accordance with the Constitution: 

Now, THEREFORE, Be it resolved by the House of Representatives, the 
Senate concurring : 

Section 1. That copies of the said House Bill 879 be sent to the 
Chief Justice and the Associate Justices of the Supreme Court, together 
with this resolution, and that the said Chief Justice and Associate 
Justices be, and they are hereby, respectfully requested to inspect said 
bill and advise the General Assembly, through the presiding officers of 
the Senate and House of Representatives, whether, in the opinion of 
the said Chief Justice and Associate Justices, the said bill sets up and 
provides the constitutional procedure by which a convention of the 
people of this State may be called, for the purpose of passing on the 
said proposed amendment to the Constitution of the United States. 

Sec. 2, That the President of the Senate and Speaker of the House 
of Representatives be, and they are hereby, instructed to send this reso- 
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lution, with a copy of the said House Bill 879, to the Chief Justice and 
the Associate Justices of the Supreme Court upon the ratification of this 
resolution. 
Sec. 38. This joint resolution shall be in full force and effect from 
and after its ratification. 
In the General Assembly, read three times, and ratified, this 13 April, 
1933. 
A. H. GRAHAM, 
President of the Senate 
R. L. Harris, 
Speaker of the House of Representatives. 


Compared and found correct.—For Committee. 


SuBSTANCE OF BILL. 


The substitution for House Bill No. 879, introduced by Representative 
Murphy, proposes to submit the question of calling a convention to con- 
sider the proposed amendment to the Constitution of the United States 
as submitted by the Seventy-second Congress, to the qualified voters of 
the whole State at the next general election to be called and held ex- 
clusively for the purpose on Tuesday after the first Monday in Novem- 
ber, 1938; and at the same time to elect delegates thereto. 


The following responses were made by the Chief Justice and Associate 
Justices of the Supreme Court on 26 April, 1933: 


To the Honorasie A. H. Grauam, Lieutenant-Governor, 
ex officio President of the Senate, and the HonorasBie 
R. L. Harris, Speaker of the House of Representatives: 


The opinion requested by Joint Resolution No. 44 of the Senate and 
House of Representatives relates to the constitutionality of substitute 
for House Bill No. 879, which provides for the submission of the 
proposition, “Convention or No Convention,” to the qualified voters of the 
whole State at the next general election to be held on Tuesday after 
the first Monday in November, 1933, said election to be called exclusively 
for the purpose of passing upon the question of “Convention or No Con- 
vention,” and to elect delegates thereto in case a majority of the votes 
cast be in favor of said convention, The sole purpose of the convention, 
if and when assembled, is to ratify or reject a proposed amendment to 
the Constitution of the United States as submitted by the Seventy-second 
Congress. 

It seems to me that this substitute bill meets all the requirements of 
constitutionality. When the General Assembly has duly adopted an act, 
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every presumption is indulged in favor of its validity. Adkins v. 
Children’s Hosmtal, 261 U. S., 524. 

A convention called pursuant to section 1, Article XIII of the State 
Constitution, as this bill proposes, would undoubtedly be authorized to 
act upon the proposed amendment to the Constitution of the United 
States as submitted by the Seventy-second Congress, for such is its de- 
clared purpose. Koehler v. Hill, 60 Iowa, 542. Indeed, ‘ts only purpose. 
And while the Constitution apparently contains no specific authority for 
hmiting the powers of a convention called under this section, neverthe- 
less the people themselves in voting upon the proposition, “(Convention or 
No Convention,” may perforce, in terms of its submission, limit the 
authority of the convention, for, in this way, upon such condition of 
limitation alone will the call of the convention be approved by a 
majority of the qualified voters of the State. Green v. Shumway, 39 
N. Y., 418. Of course, it would be subject to any restrictions contained 
in the Constitution of the United States. 8. v. Keith, 63 N. C., 140; 
Chisholm v. Georgia, 1 U. S., 440. 

In considering, ratifying or rejecting, the proposed amendment to the 
Constitution of the United States, as submitted by the Seventy-second 
Congress, the said convention would, quoad hoc, be acting as a Federal 
agency with its authority as such agency grounded in the Constitution 
aud laws of the United States. Leser v. Garnett, 258 U. S., 130; Rhode 
Island v. Palmer, 253 U.S., 350; Hawke v. Smith, 253 U.S., 221. This 
is so, because its action in this respect would affect all the people of the 
United States and not simply those of a single State. It would then be 
engaged in ratifying or rejecting a proposed amendment to the Consti- 
tution of the United States. Hu parte Dillon, 262 Fed., 563. 

But going farther, [ am of the opinion, that in calling a convention 
for this Federal function alone, section 1, Article XIII of the State Con- 
stitution may be put aside as inapplicable, and, therefore, not controlling 
on the General Assembly. This section has reference to conventions 
called primarily to consider amendments to the State Constitution or 
changes in the State’s governmental structure. The history of the sec- 
tion, as I understand it, readily lends itself to this interpretation. 

It is true, the language of said section, “No convention of the people 
of this State shall ever be called by the General Assembly, unless by the 
concurrence of two-thirds of all the members of each house of the Gen- 
eral Assembly, and except the proposition, convention or no conyen- 
tion, be first submitted to the qualified voters of the whole State, at the 
next general election in a manner to be prescribed by law,” literally con- 
strued, is broad enough to cover a convention called for the purpose of 
considering a proposed amendment to the Constitution of the United 
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States. So, too, is the language of section 2, Article XIII (“No part 
of the Constitution of this State shall be altered, unless a bill to alter 
the same shall have been agreed to by three-fifths of each house of 
the General Assembly; and the amendment or amendments so agreed to 
shall be submitted at the next general election to the qualified voters of 
the whole State, in such a manner as may be prescribed by law”) broad 
enough to prohibit a convention called under section 1 from altering 
or amending the Constitution of the State, even though such convention 
be called for this specific purpose. Yet no one, I take it, would contend 
for such an interpretation. Language is but a vehicle of thought and 
may vary in color and content according to the circumstances of its use. 
Cole v. Fibre Co., 200 N. C., 484. 

The title or heading of Article XIII is “Amendments,” which, of 
course, has reference to the manner in which the State Constitution may 
be amended. But the proposed convention, if and when assembled, is to 
have no authority to consider amendments to the State Constitution. 
Then, why the necessity of calling it as if such were its purpose? The 
meaning of a constitution is to be found, not in a slavish adherence to 
the letter, which sometimes killeth, but in the discovery of its spirit, 
which giveth life. 

It is also true that the customary manner of calling constitutional 
conventions in the United States is by resolution of the Legislature fol- 
lowed by a submission of the question to the electorate. Muller v. John- 
son, 92 Ky., 589; S. v. Dahl, 6 N. D., 81, But as the Constitution of 
the United States is silent on the subject, it would seem that the resolu- 
tion calling a convention in the State solely for the purpose of ratifying 
or rejecting a proposed amendment to the Constitution of the United 
States need not be submitted to the electorate for approval. “It is the 
accepted position in this State that our Constitution in vesting the 
General Assembly with legislative authority, conferred and intended to 
confer upon that body all the ‘legislative powers of the English Parlia- 
ment or other government of a free people,’ except where restrained by 
express constitutional provision or necessary implication therefrom”’— 
Hoke, J., in S. v. Burnett, 179 N. C., 735. See, also, Yarborough v. Park 
Commission, 196 N. C., 284. However, as the present bill proposes to 
submit the proposition, “Convention or No Convention,” to the qualified 
voters of the whole State at a general election to be held for the purpose, 
the question of a direct call by the General Assembly is no longer pre- 
sented. The suggestion has even been made that, for this Federal func- 
tion alone, Congress itself might prescribe the manner and method of 
calling the conventions in the several States as a necessary incident to 
its right to select the mode of ratification. But in submitting the pro- 
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posed Twenty-first Amendment Congress has left the question of the 
call of the conventions to the states. 

We have, then, two widely separated schools of thought on the subject. 
One which holds that the provisions of the State Constitution are con- 
trolling on the General Assembly in calling a convention for any pur- 
pose. The other which takes the view that for the Federal function alone 
the Congress may provide for the call. Fortunately, the problem pres- 
ently presented may be solved without going with the extremes of either 
school. 

The suggestion that a convention be called comes from the Congress 
of the United States acting under authority of Article V of the Federal 
Constitution. This is its right. The purpose of the convention is to 
consider and to act upon a proposed amendment to the Constitution of 
the United States. The authority to ratify or to reject the proposal has 
its sources in the Federal law. “The act of ratification by the State 
derives its authority from the Federal Constitution to which the State 
and its people have alike assented,” says Mr. Justice Day in Hawke v. 
Smith, supra. All efforts heretofore made by some of the states, to cir- 
cumsceribe or to limit the exercise of this authority, by provisions in- 
serted in their own constitutions, have been held for naught. Leser v. 
Garnett, supra. 

It is my opinion that the General Assembly of North Carolina in 
calling a convention for the sole purpose of considering a proposed 
amendment to the Constitution of the United States, may exercise its 
own judgment and provide for the submission of the question under the 
provisions of section 1, Article XIII of the State Constitution, or it 
may call such convention in the exercise of its plenary sowers without 
regard to the provisions of said section. It follows, therefore, from this 
view of the matter, that it can make no difference, so far as the consti- 
tutionality of the present bill is concerned, whether the election be desig- 
nated a general or a special one. 

I have no doubt as to the constitutionality of the bill submitted. 

Respectfully, 
W. P. Sracy, 
Chief Justice, 


To the Honorasie A. H. Grauam, Lieutenant-Governor, 
ex officio President of the Senate, and the Honorasre 
R, L. Harris, Speaker of the House of Representatives: 


Responding to the request embodied in Joint Resolution No. 44 of 
the Senate and House of Representatives relative to the constitutionality 
of substitute for House Bill No. 879, I express the op:nion that the 
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substitute bill meets the requirements of the Constitution of North 
Carolina and when duly enacted by the General Assembly will be valid 
and effective in law. 
Respectfully, 
W. J. Adams, 


Assoctate Justice of Supreme Court. 


To the Honorasre A. H. Granam, Lieutenant-Governor, 
ex officio President of the Senate, and the HoNoraBLe 
R. L. Harris, Speaker of the House of Representatives: 
GENTLEMEN ! 

Responding to another resolution (Joint Resolution No, 44) request- 
ing the opinion of the several Justices of the Supreme Court on the 
coustitutionality of House Bill No. 879, in my opinion it is practically 
the same as answered before, except calling a special election “for the 
sole and exclusive purpose,” a general election. The Constitution of 
North Carolina, Article XIII, section 1, requiring “convention or no 
convention be first submitted to the qualified voters of the whole State 
at the next general election in a manner to be prescribed by law,” 
clearly means the manner of conducting the election to be prescribed 
by the General Assembly, the law-making body, but same must be held 
at the next general election which is well understood to be the general 
election in November, 1934. 

In the former opinion, which was signed by all the Justices, it was 
held that this matter “in its final analysis is a Federal question and ean 
be answered only by the Supreme Court of the United States when 
properly presented to that Court.” I quote the former opinion: 

“Tt is the opinion of the Chief Justice and Associate Justices of the 
Supreme Court of North Carolina, as individuals, that a convention 
called, organized and held under the provisions of Senate Bill No. 320, 
introduced by Senator MacLean, and now pending in the Senate, if 
said bill shall be enacted by the General Assembly of North Carolina 
would be valid under the provisions of section 1, Article AIII, of the 
Constitution of North Carolina, and that the action of such convention 
upon the proposed Amendment to the Constitution of the United States 
would be valid and effective for all purposes. 

There is a difference of opinion, however, among the Chief Justice 
and Associate Justices of the Supreme Court of North Carolina, as to 
the validity of a convention in this State as provided for, organized and 
held under the provisions of House Bill No. 879, introduced by Repre- 
sentative Murphy, and now pending in the House of Representatives, if 
said bill shall be enacted by the Gencral Assembly, the majority being 
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of opinion that such convention would not be valid for any purpose, the 
minority being of a contrary opinion. 

It is deemed proper to say that it is the opinion of the Chief Justice 
and Assocrate Justices of the Supreme Court of North Carolina that the 
question presented by Joint Resolution No. 31, in its final analysis, is a 
Federal question, and can be answered only by the Supreme Court of the 
United States, when properly presented to that Court. Whether or not 
a proposed Amendment to the Constitution of the United States has 
been submitted by Congress and ratified in accordance with the pro- 
visions, of Article V of the said Constitution, must necessarily be de- 
termined finally by the Supreme Court of the United States. 

Notwithstanding this principle, we have deemed it our duty as Chief 
Justice and Associate Justices of the Supreme Court of this State to 
comply with the requests of the General Assembly contained in Joint 
Resolution No. 31.” 

Respectfully, 
Herior CLARKSON, 
Associate Justice, 


To the Honorasite A, H. Granam, Lreutenant-Governor, 
ex officio President of the Senate, and the Honor:sie 
R. L. Harris, Speaker of the House of Representatives: 
GENTLEMEN : 


Complying with the request of the General Assembly contained in its 
Joint Resolution No. 44, a copy of which has been delivered to me as an 
Associate Justice of the Supreme Court of North Carolina, I have given 
careful consideration to the provisions of the substitute for House Bill 
No. 879, entitled “An act to provided for the calling of a convention of 
the people of North Carolina for the purpose of considering the proposed 
amendment to the Constitution of the United States repealing the 
Eighteenth Amendment.” 

I am of the opinion that a convention of the people of this State 
called, constituted and organized in accordance with the provisions of 
the substitute for House Bill No. 879, now pending in the House of 
Representatives, if the said bill shall be duly enacted by the General 
Assembly, will be valid for the purpose of considering, ratifying or 
rejecting the proposed Amendment on behalf of the people of this 
State. 

I do not discuss interesting questions of constitutiona! law suggested 
by a consideration of the bill, about which there is much conflict of 
opinion, for the reason that these questions are not now presented. 

In my opinion, the substitute for House Bill No. 879 is in strict 
compliance with the provisions of section 1, of Article XIII of the 
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Constitution of North Carolina, and for that reason a Convention of 
the people of this State held under its provisions will be valid for the 


purpose expressed in the bill. Raspectfally, 


Gro, W. Connor, 
Associate Justice. 
Raleigh, N. C., 26 April, 1933. 


To the Honorasie A. H. Granam, Lieutenant-Governor, 
ex officio President of the Senate, and the HoNoRABLE 
R. L. Harris, Speaker of the House of Representatives: 


Responding to the resolution requesting the opinion of the several 
Justices of the Supreme Court, you are advised that I hold the view 
that Article XIII, section 1, of the Constitution of North Carolina, 
is a piece of political machinery, designed and fashioned for the sole 
purpose of amending or changing the structure of the organic law of 
this State, and hence is not set in motion in amending the Federal 
Constitution. 

Nevertheless, assuming that Article XIII, section 1, is applicable, does 
the proposed House Bill No. 879 contravene either the letter or spirit 
thereof? Article XIII, section 1, is built upon three pillars, to wit: (1) 
proper resolution of both houses of the General Assembly; (2) submis- 
sion of the question to the qualified voters of the State, and (3) at the 
next general election. 

House Bill No. 879 contemplates a proper resolution and a popular 
vote. Therefore, the only question that could possibly arise would relate 
to the calling of a general election in November, 1933. The Constitu- 
tion does not define a general election either in terms or by implication. 
Hence this field has been left exclusively to legislative judgment and 
discretion. The term “general election” implies and imports upon its 
face an election throughout the entire State, called and conducted in 
accordance with legislative fiat. Time is not of the essence of the power. 
Consequently, the lawmakers can select any day on the calendar so 
far as constitutional inhibition or regulation is concerned. The same 
idea was expressed by the Oregon Court in Norton v. Coos County, 233 
Pac., 864, in these words: “The principle is that if an election occurs 
throughout the State uniformly by direct operation of law, it is a 
genera] election.” 

These considerations lead my mind to the definite conclusion that 
House Bill No. 879, when duly enacted, will be valid and free from 


maintainable constitutional objection. Respectfully, 


W. J. Brogpen, 
Associate Justice, 


ADDRESS 


By JOSEPHUS DANIELS 


ON 
PRESENTATION OF A PORTRAIT 


OF THE LATE 


JUDGE ALPHONSO CALHOUN AVERY 


ASSOCIATE JUSTICE OF THE SUPREME COURT 
OF NORTH CAROLINA 


APRIL 11, 1933 


I am privileged today to come into this chamber consecrated to 
Justice to render what to me is a near filial duty. In a very real sense, 
as to my attitude on some important public questions, I am a son of 
Alphonso Calhoun Avery. He came into my life in the first years of my 
editorial work in Raleigh. He honored me with his friendship, counsel 
and affection which enriched my life until he fell on sleep. In the days 
when Superior Court judges rode the circuits from Cherokee to Curri- 
tuck (alas, that statewide rotating was replaced by a hybrid system 
which denies the most perfect school for training appellate justices) he 
frequently spent a week-end in Raleigh while holding courts in the 
counties contiguous to the capital. He was deeply interested in every 
problem which touched the life of the commonwealth which his forbears 
had done so much to establish, “some part” of which he could have 
truly said “I ain.” Seeing my youthful ambition to be of some service to 
the State, Judge Avery on those visits and by frequent letters of advice, 
endowed me with the fruits of a ripe and rare experience born out of 
a life of dedication to the public weal. Often he guided me in policies 
for the rebuilding of an ancient commonwealth after the ravages of a 
war 1n which he was a true Knight Unafraid, and later a brave member 
of the Vigilantes in the night of Recoustruction when a price was put 
upon his head by the minions of Kirk’s Army. 

Alphonso Calhoun Avery, born on Swan Ponds plantation in Burke 
County, 11 September, 1835, was the son of Isaac Thomas and Harriet 
Eloise Erwin Avery. 

He graduated at the University of North Carolina in the Class 
of 1857, standing first in his class. He studied law under Chief Justice 
Pearson, 

Reared on Swan Ponds plantation in Burke County by a father who 
owned a hundred and fifty slaves, he was early inured to labor, for his 
wise father saw to it that his sons served an apprenticeship between the 
plow-handles. To the inheritance of robust physical powers, youthful 
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toil, lightened by the sports and social joys of rural life in the late 
fifties, he owed the ability to out-work youthful associates during four 
score years. One secret, in addition to this physical perfection, of his 
ability to carry on with vigor for so long a period was his vital interest 
in whatever touched life and his fellow men. “I am a man and what- 
ever concerus man interests me,” is the epitome of his life. As a boy, 
as a college student, as a soldier, as a politician, as a jurist ever and 
always he touched elbows with his associates, loved fellowship with his 
kind, and had an absorbing passion for the rights of man. This 
dominated all his thinking and all his acts. That consecration for 
equality ran like a thread through his political career as legislator and 
comaker of the Constitution of 1875 and in his zeal for sound reforms. 
It is the warp and woof of his more than five hundred opinions filed 
while he was a member of this Court. Conspicuous evidence of this 
was seen in his carnest advocacy of the creation of a regulatory Rail- 
road Commission in years when public service corporations were in 
polities up to their eyes. Belief in State control grew out of no 
hostility to corporations, but out of belief that-they were the servants 
and the people were the masters. He was always decply interested in 
public improvements. Indeed among his earliest contributions in public 
life was the originating and sceuring of a law in the General Assembly 
of 1866-67, in which he served as State Senator from Burke, Caldwell 
and McDowell counties (this being the last Legislature before the 
Reconstruction era), which resulted in the extension of the Western 
North Carolina Railroad to Asheville. In less than six months after 
the passage of the Avery Act (chap. 106, Laws of 1866-67), grading was 
let to construct the road from Morganton to Asheville. 

Comradship with the men with whom he served in the war was a 
vital part of Judge Avery’s life. Every man who wore the gray was 
his brother. And to the end of his life this brotherhood persisted. As 
an illustration of it, his neighbors will recall that when the plan was 
projected of erecting a monument on the courthouse square in Morgan- 
ton in memory of the men of Burke County who had followed Lee, 
Judge Avery insisted that the name of every soldier who went out from 
that county should be inseribed upon it. Some of his associates held 
that there were so many volunteers in the county it was impracticable 
and also unprecedented to erect a shaft containing so many names. No 
argument dissuaded him. He maintained that every man who responded 
to the call in the sixties, if a monument was to be erected at all, should 
have his name recorded so that his children to the remotest generation 
when they visited the county seat could read there that when the 
State called upon her sons, their forbears left the plow and the shop 
and the office and responded to the call of their country. “Equality in 
honor as equality in sacrifice,” was his ultimatum. There may be other 
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monuments like it, but certainly the descendants of the brave men of 
Burke from the humblest to the highest are commemorated alike on 
that monument. This insistence upon having the names inscribed was 
born solely out of Judge Avery’s belief that every man having equally 
consecrated his all and placed his hfe in jeopardy, should be equally 
remembered if any monument was to be erected. 

Judge Avery was twice married, his first wife being Miss Susan 
Washington Morrison, daughter of Rev. R. H. Morrison, a distinguished 
Presbyterian divine, who was first president of Davidson College, and 
sister of Mrs. Stonewall Jackson and Mrs. D. H. Hill. 

Justice Avery was the father of a large and interesting family. He 
was survived by two children of his first marriage, A. C. Avery, Jr., a 
member of the Asheville bar, who, as an officer in the Spanish Ameri- 
can War, preserved the Avery patriotic devotion to duty, and the late 
Mrs. Susan Avery McBee. A son by hig first marriage, Isaac Erwin 
Avery, the brilliant City Editor of the Charlotte Observer, the author of 
“Tdle Comments,” and an alumnus of Duke University, died in 1904. 

His second wife, to whom he was married in December, 1889, honors 
us by her presence today. She was Miss Sara Love Thomas, daughter 
of Col. W. H. Thomas, long a leading citizen of Western North Carolina, 
and Sara Love Thomas, granddaughter of Robert Love, the founder of 
Waynesville. Three children of the second marriage survived: Lenoir T. 
Avery, officer and overseas veteran of the World War, Gladys Avery, 
who is now Mrs. Charles W. Tillett, Jr., and the late Edith Avery 
Noble, who was the first wife of C. S. Noble. 

He is survived by the following grandchildren: Susan Brenizer, who 
became Mrs. Clarence Naff; Elizabeth McBee, who became Mrs. Capus 
Waynick; Alphonso Avery McBee; Silas McBee; William Johnston 
Avery; Arnette Hathaway Avery; Thomas Lenoir Avery: Gladys Avery 
Tillett; Charles Walter Tillett, ITI; Sara Avery Tillett; Edith Avery 
Noble; Margaret Noble; Gertrude Noble. 

There is something in a name, even if the great poet held otherwise. 
This is particularly true of the names given to their children by people 
with deep religious or political convictions. It was characteristic of the 
Avery family. The first Avery to hold high place in North Carolina 
was Col. Waightstill Avery, who, after graduation at Princeton, moved 
from Connecticut to North Carolina in 1769. He was probably led 
to make this his adopted State by association at Princeton with class- 
mates from this State. Dr. Ephraim Brevard, Adlai Osborne and Rev. 
Hezekiah Bach. From his arrival here, in every crisis of the State, 
in peace and in war, an Avery has always made full proof of patriotism 
and leadership. Waightstill Avery was one of the great men of his time. 
More of the State Constitution adopted at Halifax was in his hand- 
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writing than of any other member of that body. He was a signer of the 
Mecklenburg Declaration of Independence, was Attorney-General and 
held many positions of honor and usefulness, and was regarded as one 
of the ablest lawyers of his day. He owned the most extensive library 
and was the best classical scholar of his generation in Western North 
Carolina. 

The following incident in Colonel Avery’s life is given in “The 
Averys of Groton” by H. D. L. Sweet and Volume One of “The Groton 
Avery Clan” by Elroy Avery: 

“Tt js related in Parton’s ‘Life of Jackson’ that when Old Hickory 
was Young Hickory, just twenty-one years of age, he fought the first 
duel of his life with Colonel Waitstill Avery, a distinguished member 
of the bar of North Carolina. Young Jackson had a criminal case 
before the court at Jonesboro, in which he was deeply interested, Colonel 
Avery being counsel on the other side. In the course of the trial, Avery 
was severe in his comments upon some of the legal positions taken by 
the younger lawyer, and used language which he afterward admitted 
was too personal and sarcastic. 

“On the second morning of the trial, Jackson, acutely mortified by the 
repetition of the offense, tore a blank leaf from a law book, wrote a 
challenge upon it, and gave it to his antagonist with his own hands. 
This challenge, now before us, yellow with its ninety-four years, 1s the 
relic to which we refer. We copy from the original: 


‘August 12, 1788. 


SIR When a mans feelings & charector are injured he ought to seek 
speedy redress: You rec’d a few lines from me yesterday, & undoubtedly 
you understand me. My charector you have injured; and further you 
have Insulted me in the presence of a court and a larg audiance I 
therefore call upon you as a gentleman to giue me satisfaction for the 
same; and I further call upon you to give me an answer immediately 
without Equivocation and I hope you can do without dinner untill the 
business ig done; for it is consistant with the charector of a gentleman 
when he injures a man to make a speedy reparation; therefore I hope 
you will not fail in meeting me this day from yr. Hbl. st. 

Andw. Jackson.’ 
“Coll. Avery. 


“P, S. This Evening after court 1s adjourned. 


“The duel was not fought before dinner, as the impetuous young 
advocate desired, since Colonel Avery could not immediately ‘find a 
friend.” It occurred just after sunset. Fortunately, neither of the com- 
batants was hit, and they left the ground very good friends.” 
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As evidencing Waightstill Avery’s reputation as ¢« leader in the 
revolution, Cornwallis caused his office and library to be burned when 
the British occupied Charlotte. He lived up to the Avery tradition, as 
revealed in a letter written by his brother Solomon frora New England 
in 1783, in which he said, “Eleven Averys were killed in the fort at 
Groton and seven wounded. Many Averys have beer. killed in this 
county, but there have been no Tories named Avery in these parts.” 

The name of the original Avery who came to this State was derived 
from an aneestor who was baptized “Wait-Still-on-the Lord Avery.” 
This was in a generation of Ephraims, Hezekiahs, Josiahs, Ruths, 
Marys, Elizabeths, Naomis and others from Bible characters. In the 
Avery family the robust and sturdy qualities, which are the ripe fruit 
of staunch faith in Calvinism, have long remained. 

You can understand the political faith inherited by Judge Avery by 
recalling that his middle name was Calhoun. His father was an ardent 
disciple of the South Carolina master of logic. I should like to empha- 
size the part filial devotion played in the making of Judge Avery’s life, 
a pride that stimulated him to high endeavor to worthily bear a dis- 
tinguished name. The fact that Waightstill Avery signed the Declara- 
tion, that his forbears in peace and war were leaders, did not in his 
opinion give him any distinction unless he tried to cazry on in high 
public service. He was a Democrat and a Democrat who believed in 
the Jefferson doctrine of equality, and that merit anc. service alone 
entitled a man to recognition. He did not take any stock in inherited 
prerogatives. Huis sentiment toward his father and grandfather, and 
other relatives who had done the State some service, eculd have been 
expressed in the following poem: 


“T follow a famous father, 
His honor is mine to wear— 
He gave me a name that was free from shame, 
iA name he was proud to bear. 


“He lived in the morning sunhght 
And ranked im the ranks of right, 
He was always true to the best he knew, 
And the shield that he bore was bright.” 


Col. Isaac Thomas Avery was a State’s Rights Democrat “of the most 
straitest sect.” The right of a sovereign state to secede from the compact 
was his political creed and John C. Calhoun was his political prophet 
just as belief in Calvinism was his religious creed and John Calvin was 
his religious prophet. Wiliam Waightstill Avery, the elder son of Col. 
Tsaac T. Avery, and brother of Judge Avery, was long the leader of the 
stalwart Democracy of Western North Carolina. In 1860 he was chair- 
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man of the North Carolina delegation in the Charleston Convention. 
He was chairman of the Platform Committee of the convention which 
nominated Breckinridge for President. Upon Lincoln’s election he at 
once urged the secession of the State and was one of the members of the 
Provisional Congress. 

If you admit the premise of Calvin’s and Calhoun’s teachings, the 
man has not been born who can answer the advocates of those two 
doctrines. Nothing but civil war caused acceptance of the doctrine 
that this is “an indissoluble union of indestructible states.” 

The Averys made full profert and sacrifice of their belief in the right 
of a state to withdraw from the Union in putting their all on the altar 
of their faith. Too old to be accepted as a soldier, Col. Avery saw all 
his sons enlist in the Confederate Army, saying to them in spirit: 
“Return with your shield or on it.” He died in 1864 at the age of 
eighty, heartbroken by the supreme sacrifice of two of his sons, who died 
valiantly battling to establish a Southern Confederacy, and deeply 
solicitous for the safety of the other two fighting for the principles they 
had learned from their father. The oldest brother, Col. Waightstill 
Avery was mortally wounded in repelling an attack of a detachment of 
Kirk’s Army, who had crossed from Tennessee into the mountains of 
North Carolina. Willoughby, the youngest, lingered for several years 
after receiving severe wounds, C. Moulton Avery was the first to die on 
the field of battle, losing his life in the baptism of blood at Spottsyl- 
vania Court House. A brief time after, leading his soldiers in the second 
day’s fighting on the fateful field at Gettysburg, Col. Isaac E. Avery 
fell in the advance upon Cemetery Heights. He led the brigade on 
horseback, being the only mounted man of the advancing columns until 
he fell from his horse mortally wounded by a ball which passed through 
his neck and shoulder. After falling from his horse he took from his 
pocket a pencil and piece of paper, on which he wrote in indistinct 
characters with his left hand (his right being paralyzed) the following 
message: 


“Major, tell my father I died with my face to the enemy. 
I, E. Avery.” 


That immortal scrap of paper with its faded inscription has been 
preserved in the State Museum. It is worthy to rank with the historic 
words of Nelson and other renowned heroes. The other son, Alphonso 
Calhoun Avery, a twin in courage of the gallant casualty at Gettysburg, 
served with distinction, being first lieutenant of Company E, Sixth 
N. C. Regiment, of which his brother, Isaac E. was captain. He was 
in the bloody battle in Manassas, arriving on the field at a crisis and 
was given credit for being partly instrumental in turning defeat into 
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victory. Both brothers were complimented for their excellent bearing 
on the field of battle. When his brother was promoted to the colonelcy 
of the regiment, Judge Avery was made captain. A short time there- 
after he was commissioned a major and adjutant general of Gen. D. H. 
Mill’s Army of West Virginia. Upon Hill’s transfer to Chattanooga, 
his adjutant general went to the West, serving on the staff of Breckin- 
ridge, Hindeman and Hood, being with Hood at the retreat from Dalton 
to the Chattahoochee River. Toward the end of the war, after the death 
of his brother, he was commissioned as Colonel and given the command 
of a battalion in Western North Carolina. In April, 1865, shortly 
before Johnston’s surrender, he was captured by Gen. Stoneman and was 
sent as a prisoner of war to Camp Chase and Johnson Island, being 
released in August of that year. 

Shortly after being released from prison he and his fellow-soldiers 
were confronted with a situation where neither life nor property was 
safe. Government was unable to give protection. In North Carolina, 
as in California in the days of the Vigilantes, it was necessary for 
patriotic citizens to band themselves together for the protection of 
womanhood and to prevent the destruction of the civilization which 
had been builded in the South through the long years. In that crisis— 
really a revolutionary crisis—new conditions demanded new duties. 
Led by the late Col. W. L. Sanders, long Secretary of State, Frederick 
N. Strudwick, Alphonso C. Avery and other kindred spirits, there came 
into being in this State an organization known as the Ku Klux Klan. 
Justice Avery was the chief spirit in this organization in Western North 
Carolina. Like other able men, who were associated with him in the 
State, he utilized this outside-the-law organization for protection in a 
day when they could not secure it from government. The excesses com- 
mitted elsewhere by this organization were contrary to the purpose and 
spirit of its organizers. When government by the people was restored, 
these distinguished patriots, recognizing that they had taken the execu- 
tion of the law into their own hands only as a necessity required in a 
grave extremity, disbanded the organization. The true story of that 
period of the Vigilantes in North Carolina and other Southern states, 
known as members of the Ku Klux Klan, in days when terror stalked 
abroad is yet to be fully told. That body in the late sixties and early 
seventies was as unlike the spurious attempt to revive the K. K. K. 
in other years as real chivalry is unlike pseudo chivalry. When it is 
written, the courage of brave men in stress will constitute a new chapter 
of devotion. 

The spirit of the men who rode by night and put their lives in 
jeopardy in that distressful period bound them together with hooks of 
steel. Many years afterwards in a contest for nomination for high 
office, I expressed surprise to Judge Avery that he was supporting a 
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certain man for office. J said to him, “This man is not standing for the 
policies that we believe in.” He took me off to one side and said, 

“My young friend, there are some partnerships in life born under 
conditions worse than war that can never be dissolved. I saw that man 
in the early seventies venture and dare everything for what was then 
essential to the preservation of society. I sensed then the stuff of which 
he is made. He may not agree with us on this policy, but he is a man 
who would die rather than fail to do his patriotic duty. Moreover, 
even if I have to risk the loss of this policy, neither height nor depth 
nor any other creature could separate me from him or him from me. 
We were bound together in a compact in which we knew it might be 
sealed with our blood.” 

The most important decision, so far as placing property which had 
long enjoyed exemption from taxation on the taxbooks, rendered by the 
Supreme Court in fifty years was when this Court affirmed the decision 
of Judge Henry G. Connor, then on the Superior Court bench, in the 
Allsbrook case. By that decision and concurrent legislation the prop- 
erty of the Atlantic Coast Line was valued for taxation at $56,195,691. 
In addition to paying the ad valorem tax on that large sum to the 
counties, municipalities and school districts through which that road 
runs, it has in recent years paid into the State Treasury annually in 
franchise tax sums averaging a million and a third dollars. When 
originally chartered, in order to encourage the construction of a railroad 
through the heart of Eastern North Carolina, the Legislature granted 
full exemption from taxation. This was in 1833 and it .was not until 
the early nineties and the great decision of this Court rendered by 
Associate Justice Clark—later Chief Justice—affirming the decision 
of Judge Connor that this exemption from taxation came to an end. 
All victories over privilege have come through long conflict and travail. 
It was so in this matter. When I had the honor to make the address 
upon the occasion of the presentation of the portrait of Justice Connor 
to adorn these walls, I undertook to tell the story of the inception and 
progress of legislation and litigation which reversed the Supreme Court 
of the United States, culminating in Justice Connor’s decision in the 
Allsbrook case and its approval by this appellate body. 

While credit is due to many patriotic legislators and other officials 
and jurists for the epoch-making end of the discrimination, the large 
part played by Justice Avery has never been recorded. It should be 
made a part of the permanent records of the commonwealth and of this 
Court. 

During the days of agitation for a reopening of the question of ex- 
emption of taxation upon that railroad, it may be truly said that most 
lawyers regarded the decision of the Supreme Court of the United 
States upholding exemption as final. Not so Justece Avery. His was the 
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type of mind that was never closed. “Stare decisis” was not ultimate 
with him. Justice was his passion and hostility to privilege was in the 
marrow of his faith and practice. The enactment of chapter 544 of the 
Laws of North Carolina of 1891, which repealed all authority for the 
connection of the line of the Wilmington and Weldon Railroad with 
the Virginia line between Black Water and the crossing of the Clarks- 
ville road over the State line was essential in the contest to place prop- 
erty of the railroad on the taxbooks. The bill which ordered this 
property listed for the next and subsequent years and opened the door 
for the taxation of its franchise was written by Justice very. It was 
introduced 1n the House by the late Alfred D. Jones 07 Wake County, 
who was afterwards in the Cleveland administration Consul General 
at Shanghai. It was enacted after one of the bitterest fights in the annals 
of the General Assembly. 

This was only a part of Justice -Lvery’s activity in overturning a 
precedent of a generation, but his participation was never known to 
the public or appreciated by it. After the case was arzued before the 
Supreme Court, and ably argued on both sides, the Court held its de- 
cision under advisement for a period. As the session drew to its close 
Justice Avery feared that unless the decision was made at that session 
of the Court, by probable changes in personnel of this body, the fight 
might be lost. Justice Davis, a distinguished member of this Court, was 
nearing the close of an honorable career. He passecl away shortly 
after he had given the casting vote that upheld the famous Allsbrook 
case. I shall never forget the deep anxiety of Justice Avery in those 
days. The Court was divided, Chief Justice Merrimon believing that 
the decision of the Supreme Court of the United States was final. 
Associate Justice Shepherd wished the case to go over until the next 
term so he could give it a more thorough consideration. Justices very, 
Clark and Davis believed that the decision of the lower court should 
be upheld, but Justice Davis was ilk and for weeks he could attend no 
conferences of the Court. His last official act was when Justice Avery 
pointed out to him that unless the decision was made at that term of 
Court the cause might be lost. Judge Davis decided even at the risk 
of his life to act. Accompanied by Justice Avery and a nurse, he came to 
the last conference of this Court he was permitted to attend. Clear of 
mind but weak of body, when the roll was called in this tvibunal, very, 
Clark and Davis voted for affirmation and exemption of railroads from 
taxation came to an end in North Carolina. But for the zeal, persist- 
euce and earnestness of Justice Avery a different ending might have 
come of that long litigation. 

In his eight years upon the Supreme Court Bench, Judge Avery filed 
mre than five hundred opinions. They are found in the Supreme Court 
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Reports from the 102nd to the 119th. While these opinions run the 
whole gamut of the law, civil and criminal, he apparently paid particular 
attention to four subjects: (a) the homestead, (b) ejectment and 
boundaries, (c) fraud and fraudulent conveyances, (d) insurance. 

He brought to the discussion of these four subjects a wealth of legal 
learning, and all of his opinions have a marked clarity of diction. In 
all of his opinions he speaks “as one who had authority, and not as 
the scribes.” The value of his legal pronouncements is shown by the 
number of times that his opinions are cited in subsequent Reports with 
the approval of his successors on the Supreme Court Bench. 

In many of his opinions Justice Avery discussed and decided the 
quantum of proof necessary to establish various pertinent facts. An 
instance of this is Harding v. Long, 108 N. C., 1, in which he dis- 
tinguishes between the quantum of proof necessary: (a) to correct a 
deed on the ground of mistake, (b) to establish the fact that a deed 
absolute on its face was intended as a mortgage, and (c) to establish 
a resulting trust arising in a verbal agreement to buy for another; 
in which three cases he held that the proof offered must be “clear, 
strong, and convincing,” as distinguished from an action to set aside 
an instrument for fraud in procuring its execution, in which last 
mentioned case he held that it only required that proof “to the satis- 
faction of the jury” be adduced. The decision in this case is cited and 
approved in twenty-two subsequent decisions of our Supreme Court. 

His decisions on fraud and fraudulent conveyances were particularly 
clear and convincing, and are still studied and relied upon both by 
bench and bar. Nixon v. McKinney, 105 N. C., 23; Bobbitt v. Rodwell, 
105 N. C., 226, and Goldberg v. Cohen, 119 N. C., 59, are among the 
many opinions he filed which illuminate the question of fraud and 
fraudulent conveyances he therein discussed and decided. 

Possibly no judge advanced from the Superior to the Supreme Court 
Bench was better versed in the law of the “action of ejectment,” “color 
of title,’ “adverse possession,” “boundaries and surveys,” and the “con- 
struction of deeds and conveyances.” He was at home as well in deciding 
upon riparian rights on the sounds and rivers of the coastal regions as 
he was on the boundaries and surveys in the mountain coves. Ruffin v. 
Overby, 105 N. C., 78; Gilchrist v. Midland, 108 N. C., 705; Wool w. 
Edenton, 115 N. C., 10; and Stack v. Pepper, 119 N. C., 434, are cases 
illustrating the learning and clarity of expression which he showed in 
his opinions on these subjects. 

While not given to any large extent to filing dissenting opinions, he 
had only been on the Supreme Court Bench a few months before he 
filed a strong dissenting opinion of about fifteen pages in Jones v. 
Britton, 102 N. C., 166, in which the question at issue was whether 
the owner of a homestead could be enjoined from selling merchantable 
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timber from the homestead lands at the instance of a creditor holding 
a docketed judgment. In this case the majority opinion was that an 
Injunction would he, while Justice Avery held that the homesteader had 
the right to sell the merchantable timber. 

Another very interesting dissenting opinion was filed by Justice very 
in Maitie M. Tate v. City of Greensboro, 114 N. C., 692, in which the 
plaintiff sued the city of Greensboro for damages for destroying the 
three oak trees which stood on the sidewalk in front of her premises 
and shaded her lawn. The majority opinion filed by Justice Burwell 
held that the eity authorities had the right to remove the trees and that 
the plaintiff could not recover; while Justice Avery held that the abut- 
ting landowner had property rights in the trees in front of her premises 
and that the city had no right to remove them unless in fact they 
obstructed the free use of the street or sidewalk. There runs through his 
dissenting opinion (in which Justice J/cRae coneurs) a sense of out- 
rage that these fine oaks were slaughtered at the whim of a street 
committee, Justice Avery was a great tree lover and would have agreed 
heartily with Joyce Kilmer’s poem: 


“¥ think that I shall never sce 
A. poem as lovely as a tree. 
Poems are made by fools like me, 
But only God can make a tree.” 


In Bresee v. Stanly, 119 N. C., 278, in whieh Judge -lrery held that 
the promise of one who, while an infant, had contracted a debt, to pay 
it after reaching his majority, must be unconditional and express, to 
ainount to a binding ratification; he quotes as an illus-ration the note 
given by John Huggins to James James in Iredell County, as follows: 


“T, John Huggins, agree to pay James James, one hundred 
) gels, ie ) 
and fifty dollars, whenever convenient; but it is wuderstood 
that /Luggins is not to be pushed.” 


Justice Avery loved his work on the Supreme Court Bench. He 
thoroughly enjoyed the intimate relations he held with his associates 
and the lawyers appearing before the Court, and for many of them 
he often spoke in strong terms of affection. He was a loyal friend and 
was always particularly kind and helpful to the younger members of 
the bar. 

After his retirement from the Bench he taught a law class in 
Morganton and engaged in a large practice in the courts of Western 
North Carolina. .Age did not dim his remarkable intellect; but the 
passing years seemed to mellow and sweeten his life, and he passed into 
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the shadow with the love, admiration, and veneration of all who 
knew him. He died as he had lived, a devoted member and loyal 
ruling elder in the Presbyterian church. 

The truest summation of the life and character of Alphonso Calhoun 
Avery is found in his own words depicting the career of another illus- 
trious son of the commonwealth. It is in these words: 


“Brave as a lion in battle, firm as a rock in the councils of 
the State or on the Supreme Court Bench; to his family he 
was as gentle, as sympathetic, as tender as a woman. Before 
his God, he was as humble as a little child.” 


REMARKS OF CHIEF JUSTICE STACY, UPON ACCEPTING PORTRAIT 
OF THE LATE ASSOCIATE JUSTICE ALPHONZO C. AVERY, 
IN THE SUPREME COURT ROOM, 11 APRIL, 1933 


The Supreme Court of North Carolina was increased from three to 
five members by the constitutional amendment of 1888, and Hon. James 
E. Shepherd from the eastern part of the State and Hon. Alphonso C. 
Avery from the western section were the first to fill these new positions. 
It is a matter of common knowledge that two strong and virile person- 
alities were thus added to the Court. 

Justice Avery, who was a gallant Confederate soldier, had also served 
in the State Senate, as a member of the Constitutional Convention of 
1875, as a Presidential Elector, and as a judge of the Superior Court, 
before being elected to the Supreme Court. His term here was for eight 
years, and his opinions, always pithy and vibrant with the hfe of his 
times, are to be found in nineteen volumes of our Reports, beginning 
with the 102nd and ending with the 119th. Regardless of the subject, 
whenever and wherever he wrote, the lawyer delights to read. 

The Court is pleased to have his portrait look down upon us in this 
chamber, so that we, and those to come after us, may be inspired by his 
countenance as well as by his written word. 

The Marshal will see that it is hung in its appropriate place, and 
these proceedings will be published in the forthcoming volume of our 
Reports. 
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ABANDONMENT see Husband and Wife G. 


ABATEMENT AND REVIVAL. 
B Pending Action. 
b Same Subject of Action 
1. An action on un alleged contract will not support a plea in abatement 
in an action brought by the defendant in the first action against 
the plaintiff therein to recover damages for matters which were 
not set up by him as a counterclaim in the first action, since final 
judgment in the first pending action would not support a plea of 
res judicata in the second action. Oil Co. v. Fertilizer Co,, 362. 
C Death of Party and Survival of Action. 
a Action for Personal Injury 
1. Proceedings under compensation act do not abate upon death of 
claimant employee. Butts v. Afontague Bros,, 389. 


ABORTION see Homicide G e 6. 
ACKNOWLEDGMENT see Mortgages A ¢. 


ACTIONS. 
B Forms of Actions. 
a Legal and Equitable Remedies 
1. Both legal and equitable rights and remedies may be maintained 
in one civil action. Constitution, Art. IV, sec. 1, C. S., 399. Lumber- 
ton v. Hood, Comr., 171. 
C Joinder and Consolidation of Actions. 
b What Causes May be Consolidated 
1. Order consolidating actions is affirmed in this case. Trust Co. v. 
Green, T80. 


ADMINISTRATION see Executors and Administrators, 


ADVERSE POSSESSION, 
A Nature and Requisites of Titles by Adverse Possession. 
h Color of Title 

1. In this action in ejectment the charge of the court to the jury in 
respect to adverse possession, lappage and constructive possession 
to the outermost boundaries of the deeds of the parties, and the 
statement of the respective contentions of the parties in respect to 
the evidence, is held to be free from reversible error. Shelly vt. 
Grainger, 488. 


AGRICULTURAL LIENS—Omission of provision for priority see Reformation 
of Instruments C d 1. 


*There have been some changes in the method of indexing with this volume, 
The subject of liability in automobile collision cases are now indexed under 
the title “Automobiles” instead of “Highways,” and some other minor changes 
have been made in the hope of improving the system. 
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ALIMONY see Divorce E. 


APPEAL AND ERROR. (In criminal cases see Criminal Law I.; appeals 
from county courts see Courts B e, from justices of the peace see Justices 
of the Peace E, from Industrial Commission see Master and Servant F.) 


A Nature and Grounds of Appellate Jurisdiction of Supreme Court. 
d Judgments and Orders Appcealable—Premature Appeals 
1. An order striking out defendant's plea of the statute of limitations 
affects a substantial right and is appealable. Lean Co, v. Warren, 
5d, 


2. Where a cause is referred to a referee and exceptions taken to his 
report, and the cause is continued for hearing upon the exceptions 
and the matter remains passive for several years, an order of the 
trial court allowing a certain sum to the referee in payment of' his 
services is an interlocutory order in a pending cause within the 
power of the trial court which is not reviewable, and the order will 
be affirmed on defendant's appeal, no substantial right of the parties 
being affected and the matter being reviewable upon appeal from 
final judgment upon exceptions duly taken. Bank v. Bank, 378. 


3, Appeals from interlocutory orders entered in this cause which is 
still pending upon exceptions to commissioners’ :eport of the sale 
of the lands are dismissed as premature. Koonce v. Fort, 430. 


e Academic Question 
1. Where the questions sought to be presented on appeal have become 
of ata 


academic the appeal will be dismissed. MWecCleese «. Trust Co... 855; 
RKroence v. Fort, 480. 


f Parties Who May Appeal 


1, The State cannot appeal in eifher civil or criminal eases except upon 
statutory authority. Zn re Stiers, 48, 


B Theory of Trial in Lower Court and Preservation in Lower Court of 
Right to Review. 
b Theory of Trial in Lower Court 
1. The liability of a defendant will be determined in accordance with 


the theory of liability alleged in the complaint. Yyde v. Tatham, 
160. 
e Waiver of Objections and Exceptions in Lower Court 
1. Admission of evidence of like import without objection waives objec- 


tion to admission of evidence. Colvard v. Light Co., 97; Bateman 
v. Brooks, 176. 


2. Where a party objects to the admission of certain evidence on the 
ground that it is parol evidence in contradiction of the written 
terms of a contract, and later introduces testimony denying the 
matters sought to be established by parol, he waives his exception 
to the admission of the parol evidence. Smithfield Mills vu. Stevens, 
382. 

d Appeal 

1. Where the U. S. Government, claiming the proceeds of War Risk 
Insurance under section 514, Title 88, U. 8. C. A., does not appeal 
from a judgment in favor of certain individual claimants, and on 
appeal it is decided that the funds escheat to the University, the 
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question of whether the Government is estopped by the judgment 
is not presented for decision on the record, and the individual 
claimants muy net set up the Government's rights to defeat the 
University’s claim, the Government's rights not being presented for 
review. Sharpe v. Carson, 518. 
C Requisites and Proceedings for Appeal. 
@ Appeals in Forma Pauperis 

1. The affidavit required for appeals in forma pauperis in civil cases 
must be filed during the term or within five days thereafter, and 
the application must be passed upon by the clerk within ten days 
from the expiration of the term, C, S., 649, and an order allowing 
an appeal in forma pauperis entered by the clerk after the expira- 
tion of the statutory time is beyond the clerk’s authority and the 
Supreme Court is without jurisdiction to entertain the appeal and 
it will be dismissed, the provisions of the statute being mandatory 
and not directory. Powell v. Moore, 654. 

2. This appeal in forma pauperis is dismissed, there being no affidavit 
or certificate of counsel in the record. Noble v. Pritchett, 804. 


E Record Proper. 
dD VWatters Not Set Out th Record Presumed Correct 
1. Where the charge of the trial court is not in the record it will be 
presumed on appeal that the court charged the law applicable to 
the facts. Buwm v. Ins. Co., 57; Dry v. Bottling Co,, 222; Lynch 
t.. Fl -CO.,. 202. 
f Certiorari 
1. In order to support a motion for certiorari it is required that ap- 
pellant file transcript of the record proper and give appellee notice 
ot the motion, and appellee’s transcript of record filed on motion to 
docket and dismiss cannot avail the appellant on his motion for 
certiorari. Rules 17 and 34. Hinnant v. Ins. Co., 3806. 
h Questions Presented for Review on Record 
1. While a case will be heard on appeal on the theory of trial in the 
lower court, yet where on appeal from a judgment of a justice 
of the peace the appellee correctly selects the ground upon which 
the judgment should be affirmed, and the Superior Court affirms 
the judgment cn a different and insufficient ground, the judgment 
of the Superior Court, being correct in result, will be affirmed on 
further appeal. S. v. Fleming, 40. 


2. Where an action is instituted by a corporation on the theory that it 
was a duly substituted trustee of an active trust, C. 8., 446, 449, and 
the plaintiff's right to sue is not raised in the lower court, and the 
lower court finds as a fact under agreement of the parties that 
plaintiff was duly substituted as trustee, the question of whether 
the plaintiff is the real party in interest may not be raised by the 
defendant for the first time in the Supreme Court. Safe Deposit Co. 
wv. Hood, Comr., 346. 

3, Where only the record proper is sent up and the verdict is not 
assniled, the correctness of the instructios and verdict is not pre- 
sented for review. Carnes v, Carnes, 686. 
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EF Eixeeptions and Assignments of Error. 
a Necessity Therefor 
1. Where the only assignment of error is the appellant's exception to 
the Judgment, the correctness of the judgment alone will be con- 
sidered on appeal. MNcCoy v. Trust Co., 721. 
6 Form and Requisites 
1, Where the answers which the witness would have made if allowed 
to testify are not in the record an exception to the exclusion of such 


testimony will not be considered on appeal. Chestnut v. Sutton, 476; 
Miller v. Bottling Co., GOS. 


-. Where an appeal is taken from the ruling of the trial judge as to the 
admission of certain testimony, but the appeal thereon has not been 
perfected, and no point is made in the brief wita respect thereto, 
this particular aspect of the appeal is eliminated from considera- 
tion, Chemical Co. v. Griffin, 559, 


I 


- An unpointed exception to the charge will not be considered on ap- 
peal, Jiller v. Bottling Co., GOS. 


Ce 


4, An exception to the admission of incompetent evidence will not 
ordinarily be considered where evidence of the same import is 
later admitted without objection. Bateman v. Brooks, 176. 
J Review. 
a Of Injunctions and Restraining Orders 
1, On appeal from the refusal of an injunction by the county court the 


Superior Court will review the evidence with the burden on the 
appellant to show error, Thomason v. Swenson, T59. 
b Of Discretionary Ilatters 

1. The discretionary act of the board of county commissioners and the 
board of education in assuming as a county-wide obligation bonds 
issued by special charter school districts, N. C. Code (Michie), see. 
0099, will not be interfered with by the courts in the absence of an 
abuse of such discretion. Reeves v. Board of Education, 74. 


2. An order denying a petition to require the receiver of an estate being 
administered under order of the court ‘‘to make such steps as may 
be necessary to complete the administration" of the estate is entered 
in the sound discretion of the trial court which is not subject te 
review in the absence of abuse. Zn re Estate of Wright, 494. 


¢2 


Although the discretionary ruling of the trial court upon an applica- 
tion for a new trial for newly discovered evidence is not reviewable 
on appeal, where the applicant fails to make out a showing of 
“newly discovered evidence’ sufficient in law to invoke the discre- 
tionary ruling, the granting of the application will be held for error. 
Crane v. Caswell, 571. 


4. The amount allowed by the trial court for alimony pendente lite is 
in his sound discretion and is not reviewable. Tiedemann v. Tiede- 
mann, B82. 

). A moticn to set aside the verdict as against the weight of the evi- 
dence is addressed to the discretion of the trial court, and his action 
thereon is not reviewable on appeal. Bank v. Shuford, 796. 


INDEX. 835 


APPEAL AND ERROR J—Continued. 
ec Of Findings of Fact 
1. Exceptions to the findings of fact will not be sustained where it 


appears that the evidence and reasonable inferences therefrom 
support the judgment. Guaranty Co. v. JfcGougan, 13. 


2 Where the trial court has found the facts upon a motion to set 
aside a foreclosure of a tax certificate, and there has been no 
demand by the parties for a trial by jury, and the appellant has 
excepted only to the facts so found, he is deemed to have waived 
his constitutional right to trial by jury, and the facts found by the 
trial judge are conclusive on appeal when supported by competent 
evidence. IWadison County v. Core, d8. 


Where no facts are found by the trial court, and no request is made 
therefor by the appellant, it will be assumed that the judgment 
is supported by the essential facts, and it will be affirmed on appeal. 
Comr,. of Revenue v. Realty Co,, 123; Bechtel v. Weaver, 781. 


Oo 


4, Where the court finds the facts under agreement of the parties, his 
findings of fact are conclusive when supported by any sufficient 
evidence, and where the judgment is supported by the findings of 
fact it also is conclusive. Fertilizer Co. v. Godley, 243. 


The findings of fact of the trial court in respect to service of sum- 
mons are conclusive when supported by evidence. Lumber Co. wv. 


Finance Co,, 285. 


ot 


6. An order supported by sufficient findings of fact based on the evidence 
will be sustained. Tiedemann v. Tiedemann, 682, 


=I 
. 


Where there is no finding of fact and no request therefor the Su- 
preme Court upon appeal will not attempt to ascertain the truth 
from conflicting attdavits, and the judgment will be affirmed, it 
being presumed correct with the burden on appellant to show error. 
Henderson v. Harduare Co., T7To. 


d Presumptions and Burden of Showtng Error 
1. Where the charge of the court is not in the record it is presumed 
that the court charged the law correctly applicable to the facts. 
Baum v. Ins. Co., 57; Dry v. Bottling Co., 222; Lynch v. Tel. Co., 
202, 
®, The burden is on appellant to show prejudicial error, the presump- 
tion being against him. Shelly v. Grainger, 458, 


e Prejudicial and Harmless Error 


1. A witness testified as to the amount of damage resulting to the plain- 
tiff's farm from the running of defendant’s highly charged trans- 
mission line across the land. On cross-examination he testified that 
his estimate of the damages was based on the fact of danger from 
the transmission line and that people would not wish to work near 
it, and on further cross-examination he testified that his testimony 
as to damages was based on his personal dislike to be near such 
transmission line. The defendant made a motion to strike out his 
testimony relative to damages: Held, the refusal of the motion 
to strike out was not prejudicial error, the witness’ unobjected 
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*) 


6. 


testimony as to general fear of power lines betug no more preju- 
dicial than the testimcny objected to. and there being festimeny 
of several other witnesses to the effect that the value ef the land 
Was decreased by general fear of power lines. Colrard vr. Light €o., 
97, 


Where on the question of the measure of damages to plaintiff's farm 
enused by the running of defendant's transmission line across the 
land the defendant has elicited evidence from a witness on cross- 
exanhhation, over plaintiffs objection, that the transmission line 
also yan near the witness’ house and that the line curved, causing 
the witness to fear that the insulators might break and result in 
injury to his house, and that the same curve was cn plaintiff's land: 
Hfeld, the defendant opened the door for the evidence of the witness 
in this respect, and its admission was not prejudicial to him. J bid. 


An exception to the admission of incempetent evidence will not ordi- 
harily be considered where evidence of the same import is later 
admitted without objection. Bateman vr. Brooks, 1.76, 


In this caveat proceeding the answer of witness on question of mental 
capacity is held not to constitute reversible error in the Heht of the 
whole record, f2 re Will of Nicholson, 223. 


Instruction in this case held not fo contain reversile error considered 
in the Hight of the evidence upon the trial NSpees v. Greensboro, 


239, 


In this action in ejectment there was plenary evilenee tending to 
support the line between the parties as claimed by the plaintiff and 
the admission in evidence of a deed ta defendant's predecessor in 
title tending to establish the line as claimed by plaintiff is held 
harmless on the present record. Shelly v. Grainger, ASS. 


g Questions Necessary to Determination of Cause 


1. 


Where an action for libel is tried upon the defend: nt’s theory that 
the publication was qualifiedly privileged aud not upon plaintiff's 
contention that no privilege attached thereto, and the jury has found 
that the publication was false and made with actual malice, it is 
unnecessary to decide upon defendant's appeal whether the publica- 
tion was qualifiedly privileged, and defendant has no just cause 
to complain, the case having been tried upon the theory most favor- 
able to him. Sfevensoen vc. Narthington, 690. 


i Determination and Disposition of Cause. 


b Remand 


a; 


In this case the mortgagor sought to enjoin foreclosure under the 
power of sale contained in the instrument, and te have the land 
sold, iff at all, by decree of the court. The trial court dissolved 
au temporary order entered in the cause, and dceereed foreclosure 
at instance of mortgavor over objection of mortgagee without ade- 
quate pleading or showing, and later entered supplemental order 
attempting to correct some of the findings of fact but reafttirming 
the courts original conclusions, On appeal the judgment and its 
attempted correction are vacated, and the cause remanded for 
further proceedings as to justice appertains. Wills vv. Mills, 726. 
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e New Trial. (Motion for new trial in trial court see New Trial.) 

1. Where in the trial of an action in the county court the jury has 
answered the issue submitted on defendant's counterclaim adversely 
to defendant, and on appeal to the Superior Court judgment has 
been entered remanding the case to the county court with order 
that a directed verdict be entered in defendant’s favor on the 
counterclaim, and on appeal to the Supreme Court 7s keld that 
defendant was not entitled to a directed verdict, a new trial will 
be awarded on the issue, the defendant haying lost the benefit of 
exceptions entered to the plaintiff's evidence relating to the counter- 
claim. MWeCoy v. Trust Co., 721. 


f Rehearing 
1. Where it appears from the record that the Court made an error in 
etlculating the amount recoverable by plaintiff a petition to rehear 
will be granted and the error corrected. Fidelity Co, vu. Board of 
Hducation, 607. 


li Proceedings after Remand. 
b Orders and Procedure 


1. Trial court may re-refer cause after Supreme Court has remanded 
appeal with direction that order of confirmation be vacated, Wilson 
av. Allsbrook, 479. 


e Subsequent Trial and Review 

1. Where on an appeal the question of the sufficiency of the evidence 
to be submitted to the jury is decided by the Supreme Court accord- 
ing to the contentions of the plaintiff, and no petiticn for rehearing 
is filed, the decision of the court constitutes the law of the case both 
in subsequent proceedings in the trial court and on subsequent ap- 
peul to the Supreme Court, and where the evidence on the subse- 
quent trial is practically identical with the evidence on the first 
trial, the defendant may not again raise the question of its suffi- 
ciency, Masten v. Teras Ce., 569, 


ARBITRATION AND AWARD. 
D Award. 
ec Resubmission 
1. Where the court submits a cause to arbitrators with the consent of 
the parties under an agreement that the award should be final, 
judgment should be entered upon their award in the absence of 
exception or objection by either party when the report does not 
show on its face that the arbitrators exceeded their authority, and 
it is errer for the court of its own motion to remand the same to 
the arbitrators for the finding of additional facts. Boirie v. Tucker, 
50d. 
ATTACHMENT. 
J Wrongful Attachment. 
b Liability of Attaching Creditor 
1. Where a writ of attachment is issued against the property of a non- 


resident stored in a warehouse, and certain furniture of the non- 
resident's mother, also stored in the warehouse in his name, is 
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seized and sold by the officers, the mother may not recover the 
value of the furniture in an action against the attaching creditor 
where there is no evidence that the creditor was present or partici- 
pated in the sale, or that he had knowledge of the mother's claim 
or received the proceeds of the sale with knowledge of the wrong- 
ful act of the officers. Core v. McCoy and Co., 118. 


ATTORNEY AND CLIENT. (Same attorney may not represent Htigants in 
adversary action see Judgments K ec 1.) 


D Compensation 
e Lien and Collection 


1. Ordinarily attorney's fee may not be allowed as element of damages 
or costs. In re Will of Howell, 487, 


Ii Disbarment of Attorneys. 
a Grounds for Disbarment 


1. A plea of nolo contendcre does not amount to a “conviction or con- 
fession in open court” sufficient to disbar an attorney under the 
provisions of C. S., 205, a disbarment proceeding being civil in its 
nature; and especially is this true where the attorney appears in 
the disbarment proceeding and denies his guilt and contends that 
his fault, if any, rested upon a technical violation of a statute. Jn 
re Stiers, 48, 

¢ Disburment Proceedings 


1. C. S., 205, is complete in itself and, as amended, does not give the 
State authority to appeal in disbarment proceedings. Jn re Stiers, 
4S, 

AUTOMOBILES. 
C Operation and Law of the Road. 
b lutersections and Specd at Intersections 

1. In an action involving the question of negligence in causing a colli- 
sion of automobiles 173 feet from an intersection of highways, an 
instruction defining the legal speed at an obstructed intersection 
and defining what constitutes an obstructed intersection will be 
held for reversible error where all the evidence shows that the 


intersection in question was not an obstructed intersection as de- 
lined by law. Windley v. Brock, 857. 
e Specd on Highways 

1. Where there is evidence that defendant was drivine his automobile 
on the highway at a speed of sixty-five miles per hour and that the 
injury in suit was proximately caused by such excessive speed, it 
ix sufficient to be submitted to the jury on the issue of actionable 
heglivence, since such speed. being in violation of N. C. Code, 
2621(46), is negligence per se, regardless of the condition of the 
road, the weather or trafic, and the question of proximate cause is 


— yr § 


ordinarily for the jury. NVorfleet v. Hall, 578. 
f Ordinary Care in Driving, Attention to Road, Lookout, ete. 


1. Where the driver of a car in which the plaintiff was riding as a guest 
testifies that he could have seen an object twenty feet away under 
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the circumstances, and that he could have stopped the car in five 
or six feet, and all the evidence tends to show that he drove the car 
into a traftic signal at a street intersection, his testimony estab- 
lishes negligence on his part as a matter of law, Speas v. Grecis- 
boro, 2389. 


2, Where the evidence tends to show that the deceased, a child two 
vears old. had crawled under defendant’s standing truck, and was 
killed when the truck was backed over her, that the driver of the 
truck and the person riding with him, upon returning to the truck, 
looked forward and backward and through the rear window of the 
truck before starting and backing it, and that they could not have 
seen under the truck without bending over, their failure to look 
under the truck before starting it cannot be held for actionable 
negligence, they having observed the ordinary and reasonable ele- 
meuts of a prudent lookout and inspection. Ham v. Fuel Co., 614. 


i Prorimate Cause 
1. The vielation of a safety statute is negligence per se, but is not 
actionable unless there is a causil relaticn between the negligence 
and the injury in suit. and this causal relation is not presumed from 
the fact of injury. Ham v. Fuel Co., 614. 


2. The fact that a driver of a truck did not have a license and had 
parked the truck at an angle instead of parallel to the curb, both in 
violation of municipal crdinance, does not warrant a recovery for 
an injury caused by the truck in its subsequent movement, there 
being no evidence of causal relation between the violation of the 
ordinances and the injury. /0v/d, 


3. The evidence tended to show that the deceased, a child two years 
old, without being observed, crawled under defendant's truck, that 
the driver, upon his return to the truck, remounted and looked 
forward and backward before starting and backing it, and that 
the front wheel of the truck ran over and killed the deceased before 
the truck had backed its length. The act of backing the truck was 
in violation of a municipal ordinance. Held, the evidence of causal 
relation between the violation of the ordinance and the injury was 
insutticient to be submitted to the jury, the question of whether 
the injury would not haye resulted except for the violation of the 
ordinance being in the realm of bare conjecture, and the testimony 
of a person riding with the driver that the injury would not have 
occurred had the truck moved forward does not alter this result, 
the testimony being a mere expression of opinion by the witness. 
Ibid. 


j Guests and Passengers 


1. The plaintiff was riding as a guest in an automobile owned and driven 
by another. There was evidence that the plaintiff could not have 
seen through the wind-shield in front of him on account of rain 
thereon. The car crashed into a municipal traffic signal and the 
plaintiff brought suit againt the city and the driver: Held, the 
plaintiff was not guilty of contributory negligence as a matter 
of law in failing to keep a look-out for his own safety. NSpeas ev. 
Greensboro, 239, 
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2. The fact that plaintiff, who was riding as a guest in defendant's 


automobile, failed to remonstrate with him as to the excessive speed 
at which he was driving, is held not to constitute contributory 
hegligence under the evidence in this case, it appearing that de- 
fendant increased his speed at the beginning of the journey, and 
that the car skidded suddenly before plaintiff had an opportunity 
to remonstrate with him, and since defendant's wilful and inten- 
tional violation of the speed law could not have been anticipated 


— me) 


by plaintiff when she entered the car. Norficet v. d7Tall, 573. 


m Nufficiency of Evidence and Nonsuit 
1. In this action to recover damages resulting from a collision on a high- 


way there was evidence tending to show that plaintiff ran his auto- 
mobile into defendant's truck which was parked across the hard 
surface at an angle without Hghts. Defendant moved for a nonsuit 
on the ground that plaintiff could have seen the truck and would 
have avoided the injury had he used due care: Held, the motion as 
of nonsuit was properly refused, since more than one inference 
could be drawn from the evidence as to whether plaintiff was guilty 
of contributory negligence. Johnson v. Transfer Co,, 420, 


BAILMENT, 
A Construction and Operation. 


General 


1, A discount corporation obtained possession of and title to certain 


automobiles by repossessing them under conditional sales contracts 
Which had been assigned for value to the discount ecrporation 
by the dealer. The discount corporation delivered the cars to the 
dealer under a contract providing that the dealer snould repurchase 
such cars from the discount corporation for the amount due under 
the conditional sales contract, and that until demand by the dis- 
ecunt corporation and actual payment of the amount due by the 
dealer the tithe to the repossessed cars should remain in the dis- 
count corporation and that the dealer's possession should remain 
that of bailee for storage with duty to redeliver to the discount 
corporation upon demand. Held, the contract unde: which the cars 
were delivered to the dealer by the discount corporation was not a 
conditional sales contract, but created the relation of bailor and 
hbailee, and the contract was not required to be registered, C. S., 
3812, and the discount corporation remained the owner thereof and 
was entitled to possession upon demand as against the receiver of 
the dealer appointed upcn the latter's insolvency. Realty Co, v. 
Dunn Moneyhun Co., 651. 


BANKS AND BANKING. 


H Insolvency and Receivership. (Insolveney 


dces not relieve bank of 


7 
a 


liability for tax on stock sce Taxation C ¢ 1. Surety bonds of bank 
officials see Principal and Surety B e 1.) 
d Collection of Debts, Offsets and Counterelaims 
1. Upen the insolvency cf a bank it has the right to offset an amount 


due a depositor against the depcsitor's debt to the bank if the de- 
positer’s debt has matured, or, even though the debt has not ma- 
tured, if the depositor is insolvent. Lumberton v. Hood, Comr., 171. 
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2, A bank executed bonds to secure depasits by an incorporated town. 
The bank refused to renew the bonds at their expiration, but 
entered into a written agreement with the town whereby the town 
was “assigned” certain of its municipal bonds owned by the bank 
to “protect it against loss on account of deposits.” The bank became 
insolvent. The municipal bonds bore maturity dates of 1935, 1941 
and 1942, and at the time of the bank’s insolvency were selling 
below par, although the town was solvent: Held, the bank was not 
entitled to offset the town’s deposit against the municipal bonds 
owned by it, the town being solvent and the bonds not having 
mutured., /bid, 


3. A depositor in a bank later becoming insolvent may direct the re- 
ceiver to apply his deposit to certain of his notes to relieve the 
endorsers thereon of Hability, rather than to his note secured by 
collateral. In re Bank, 472. 


e Claims, Priorities and Distribution 


1. A depositor had funds credited to him in several accounts as guard- 
ian, one account as “special aceount™ and one account as ‘checking 
account.” Thereafter he signed blank checks on these accounts and 
delivered them to the bank with written instructions that they be 
filled out in a specified nggregate sum and charged to his accounts, 
and the proceeds used to purehase Federal and State bonds. The 
bank, through negotiations by its president, attempted to dissuade 
the purchase of the bonds, but thereafter agreed to follow the 
Gepositor's instructions. The bank became insolvent about two 
months later without having carried out the instructions: fed, 
the relation of debtor and creditor existed between the bank and the 
depositor in respect to the depasits, which relation was not altered 
by the bank’s agreement to purchase the bonds, and the depositor 
was not entitled to a preference in the bank’s assets in the absence 
of a showing that the deposits were special deposits for a special 
purpose or constituted a trust fund in the bank's hands. Williams 
v, Hood, Comr., 140. 


®, A depositor took a cashier's check for his deposit, and thereafter 
surrendered the cashier's check to the bank and purchased or ex- 
changed it for the bank's draft for the purchase price of Liberty 
Bonds, which draft was sent by the bank to a broker with instruc- 
tions to purchase the bonds for the depositor. The bank became 
insulvent before the draft was paid: Held, the transaction did not 
entitle the depositor to a preference in the bank’s assets, the trans- 
action not constituting a statutory preference under C. 8., 218(c¢) 
or a preference under the trust found theory. Jn re Bank, 143. 


3. A bank executed bonds to secure deposits by an incorporated town. 
The bank refused to renew the bonds at their expiration, but entered 
into a written agreement with the town whereby the town was 
“assigned” certain of its municipal bonds owned by the bank to 
“protect it against loss on account of deposits.” The bank became 
insolyent, and the town demanded of the liquidating agent the 
amount of its deposit, and sought to sell the bonds so assigned: 
Held, the purpose of the agreement was to prevent damage to the 
town by reason of the loss of the deposit or the tying up of its 
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funds, and the town is entitled to have the bonds sold and applied 
to the payment of its deposit without having to wait until the 
amount of loss should be determined in the process of liquidation of 
the bank. Lumberton v. Hood, Comr., 171. 


4. A deposit in a bank made with a distinct understanding that it is 
to be held by the bank for the purpose of furthering a transaction 
between the depositor and a third person, or a deposit made under 
circumstances necessarily implying that it is made for such purpose, 
is impressed with a frust entitling the depositcr to a preference 
over general depositors in case the bank becomes insolvent and is 
placed in a receiver's hands before discharging the trust. Flack v. 
Hood, Comr., 387; Post No. 70 of the American Legion v. Trust Co., 
ot2: Nnvith v. Hood, Comr., 3843; Safe Deposit Co. v. Hood, Comr., 
346, 


do. Where a deposit for a special purpose creating a trust fund in the 
bank's hands is made in the trust department of the bank, and is in 
turn deposited with other trust funds by the trust department in a 
general account carried with the commercial department of the 
same bank, the depositor is net deprived of his right to preference 
over general depositors upon the insolveney of the bank by the fact 
that the account of the trust department with the cammercial de- 
partment of the bank is overdrawn, since the assets in the receiver’s 
hands are increased to the extent of such deposit regardless of the 
fact that the deposit is commingled with other deposits in the trust 
department and in turn commingled with the bank’s general funds, 
and the bank will not be allowed to defeat its fiduciary responsi- 
bilities by a system of self-dealing. bid. 


6. Where a bank acting as trustee under a trust indenture to hold 
securities for the protection of a bond issue receives the proceeds 
of the bond issue and commingles them with its zeneral funds in- 
stead of purchasing securities and helding them for the protection 
of the bond issue as it was bound to do under the trust agreement, 
the purchaser of the bonds, relying upon the bank's statement that 
it was holding such securities, is entitled to a preference in the 
bank's assets in the hands of a receiver. Trust Co. v. Hood, 351. 


7. A complaint alleging that plaintiff relied on the fals2 and fraudulent 
statement of a bank’s condition published in a newspaper, and in 
consequence deposited a check in the bank which was collected by 
the bank and credited to the depositor’s account several days before 
the bank was placed in a receiver's hands, without any allegation 
that such misrepresentations were made to the plaintiff personally, 
is held insufficient to state a cause of action against the receiver 
for a preferred claim, and his demurrer thereto was properly sus- 
tained. JI/fg. Co. v. Hood, Comr., 349. 


8. Where a bank debits a depositor’s account with tae amount of a 
cheek drawn by the depositor and issues its cashiers check for the 
ameunt, but is placed in a receiver's hands before remitting the 
proceeds to a third person as instructed to do by the depositor: 
Held, the eashier’s check does not constitute a preference either 
as defined by C. 8., 218(c) or under the trust fund theory. Board 
of Education v. Hood, Comr., 353. 
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9. The U. S. Veterans’ Bureau paid the proceeds of certain War Risk 
Insurance to a bank which had been duly appointed guardian for 
the deceased soldier's minor children and which had duly executed 
guardianship bond with sufficient surety. The bank deposited the 
sums in its savings department and commingled them with its 
regular deposits, and later was placed in a receiver’s hands for 
liquidation. A substitute guardian was appointed, and the surety 
on the bank's guardianship bond paid the amount of the deposit 
to the substituted guardian and was assigned the substituted guard- 
ian's rights against the bank. Held, the surety was not entitled to a 
preference for the amount of the guardianship deposit, such sum 
hot being an amount due the U. 8. Government (381 U. 8. C. A., see, 
191), the Government having discharged its obligation by payment 
of the sum to the guardian, and the title to the sum having passed 
to it. C. S., 2169. fn re Bank, 454, 


f Liquidation by Transfer of Assets to Another Bank 
1. The transfer of all the assets of a bank, including the statutory 
liability of its stockholders, may be made to another bank for the 
purpuses of liquidation when two-thirds of the directors of the 
selling bank and the Corporation Commission approve, sec. 4, chap. 
47, Public Laws of 1927, and the approval of the stockholders of 
the selling bank is not necessary. Bank v. Earley, 297. 


® Where a bank has transferred all its assets, including the statutory 
liability of its stockholders, to another bank for the purpose of 
liquidation, an action instituted for the purpose of assessing the 
statutory Iiability of the stockholders of the insolvent bank involves 
an accounting and is equitable in its nature, over which the Su- 
perior Court has exclusive jurisdiction, and all the stockholders of 
the insolvent bank are proper, if not necessary, parties, but noe 
judgment can be rendered against them until the amount for which 
each stockholder is liable has been determined. Jbid. 


g Liability of Receiver for Personal Injuries Inflicted in Management of 
Bank’s Assets 
, 1. In an action against the Chief State Bank Examiner and the Com- 
missioner of Banks, as his successor, to recover fer an injury 
alleged to have been caused by the negligent condition of an eleva- 
tor in a building in the hands of the receiver as a part of an 
insolvent bank’s assets, the demurrer of the Chief State Bank 
Examiner in his individual capacity is held properly sustained. 
Hood v. Mitchell, 180. 

2 Action against statutory receivers of insolvent bank for injuries 
received in bank’s elevator held not action against the State, and 
action could be maintained against receivers in their representative 
capacity. lbid. 


BASTARDS. (Right to inherit and heirs of bastards see descent aud distribu- 
tion B ¢.) 
D Bastardy Proceedings. 
a Nature of Proceeding 
1. Bastardy proceeding is civil proceeding, and appeals from justice's 
court are controlled by rules applicable to civil cases. S. v. Fleming, 
40. 
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BILLS AND NOTES. (Execution of notes by corporation see Corporations 
Ge 2.) 
B Negotiability and Transfer. 
@ Presumption of Negotiation from Possession 


1, The possession of a negotiable instrument raises a presumption of 
ownership, and where a priory party obtains possession of av note 
for the second time and sells it by reissuance 7o a purchaser, it 
Will be presumed that the prior party obtained the note by negotia- 
tion back te him by endorsement in blank wheu his name does not 
appear on the nete the second time, ind the purchaser from him is 
charged with notice thereof. Rey v. Livingston, 1. 


C Rights and Liabilities of Parties. 
a@ Definitions of Various Capacities of Parties on Notes 


1. In order to Constitute a holder in due course of a note payable to a 
specified person it is required that the instrument be endorsed. 
C.8., 3010, 8055. Acith v. Henderson County, 21, 


2. One who signs a note as an endorser without indicating by proper 

words his intention to be bound in any other capacity is an en- 
dorser, C. S., 3044, and by his unqualified endorsement engages 
to pay the note to a holder, or any subsequent endorser required 
to pay it, upon proper notice of dishonor and proceedings thereon. 
C.N., 3047. ude v. Tutham, 160. 


> 


8. In order for a party to establish his ownership of note as a bona fide 
purchaser he must not only show that he acquired the notes for 
value before maturity, but also that he had no norice or knowledge 
of outstanding equities. WcCoy v. Trust Co., 721, 


e¢ Rights and Liabilities of Endorsers 


1. C.S., 3047, providing that an endorser of a negotiable note warrants 
to all subsequent holders in due course that the instrument is 
genuine, that he has good title, that all prior parties had capacity to 
contract, and that the instrument at the time of his endorsement 
is Valid and subsisting, must be construed with te other sections 
of the Negotiable Instrument Act relating to the Hability of en- 
dorsers, C. S., 3031, 3059, 3049, and, under the provisions of these 
sections, where the instrument is negotiated back to the payee the 
payee cannot hold the intermediate endorsers liable, nor can a 
purchaser from the payee after reissuance of the note by the payee 
hold such endorsers liable. Ray v. Livingston, 1. 


2, By an unqualified endorsement a party warrants to subsequent 
holders in due course that the note is genuine and what it purports 
to be, that he has good title, that all prior parties had capacity to 
contract, that the instrument is valid and subsisting, and he en- 
gages to pay it to the holder or any subsequent endorser compelled 
to pay it if the note is dishonored and the necessary proceedings 
thereon are taken. C. S., 3044, 8045, 3047. Kindler v. Trust Co., 198. 


ec Bona Fide Purchasers and Holders in Due Course 


1. Where all the names on a negotiable instrument are forged except 
the cndorsement of the payee and the name of an endorser subse- 
quent to the payee’s endorsement, and the note is negotiated back 
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to the payee who sells it to a bona fide purchaser for value: Held, 
the bona fide purchaser for value from the payee upon the reissu- 
ance of the note may not hold the endorser whose signature was 
genuine liable, such endorser being an intermediate endorser be- 
tween the payee's original endorsement and the payee's subsequent 
possession of the note and transfer to the purchaser. Ray v. Liv- 
tngston, 1. 


D Checks and Drafts. 
b Rights and Liabilities of Drawer or Payer 

1. Construing the Federal Farm Loan Act, it is held: the National Farm 
Loan Associations provided for in the act as intermediaries between 
the Federal Land Banks and borrowers therefrom is not the agent 
of the borrowers in transactions necessary to the closing of loans 
approved by the Land Banks, and where a loan has been approved 
and in closing the loan the Land Bank’s check for the amount 
thereof has been endorsed by the borrower and by the association's 
agent and deposited to the association’s credit, and only a smail 
part of the proceeds are distributed for the benefit of the borrower 
because of the later insolvency of the bank of deposit, the borrower 
is liable on her note and mortgage only for the amount distributed 
for her benefit, and upon payment of such sum is entitled to have 
the note and mortgage canceled. Bank v. Gaines, 279. 

f Criminal Responsibility for Issuing Worthless Checks 

1, Where the indictment charges the defendant with issuing a worthless 
check to a certain person and the evidence at the trial relates only 
to the issuance of a check to another person, there is a fatal vari- 
ance between the indictment and proof, and a demurrer to the evi- 
dence should be sustained or the action dismissed as in case of 
nonsuit, C. S., 4648. As to whether a check given under representa- 
tions that the drawer would have money in the bank to meet pay- 
ment within ten days comes within the provisions of the “bad- 
check” law is not presented for decision on the record. 8S. v. Frank- 
lin, 157. 


» A post-dated check for a past account does not come within pro- 
visions of the “bad-check law.” C. 8., 4288(a). S. v. Byrd, 162. 


F Presentment, Demand, Notice and Protest. (Granting of extension of 
time as consideration for contract see Contracts A d 1.) 


6 Notice of Dishonor 
4. In an action against an endorser on a note the burden of showing 


that notice of dishcnor was given the endorser is on the plaintiff. 
Davis v. Royal, 147. 


2, Interest on a note was paid after maturity, the entries thereof on the 
back of the note being made by an endorser. Thereafter, the en- 
dorser severed his business connections with the principal on the 
note, and the interest was again paid without the knowledge of the 
endorser. There was no waiver of notice of dishonor on the face 
of the note, and it did not appear whether the interest was paid 
in advance. In an action on the note against the endorser: Held, 
it cannot be determined as a matter of law that the endorser was 
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not entitled to notice of dishonor by reason of lis consent to an 


extension of time of payment granted the principal. C. 8., 3071, 
3085, 3055. Ibid. 


3. An endorser on commercial paper is entitled to notice of dishonor, 
and where in an action against an endorser on a note there is 
testimony that the endorsement was not an accomriodation endorse- 
ment, C. 8., 3061, an instruction that if the jury found that the 
note had been executed and transferred to plaintiff and had not 
been paid, that they should allow recovery for the amount of the 
note with interest is error. Hyde v. Tatham, 160. 


4, In an action on a note a demurrer interposed on the ground that 
defendant was an endorser and the complaint failed to allege that 
he was given written notice of dishonor is properly overruled 
where the complaint alleges facts sufficient to show a waiver of 
notice. Turner v. Templeton, T84. 


G Payment and Discharge. 
b Payment Out of Particular Funds 
1. Where an unqualified endorsement is supported by a valuable con- 
sideration and the maker seeks to enforce the endorser's liability 
the endorser may introduce parol evidence of an agreement entered 
into by the parties contemporaneously with the execution of the 
note that payment was to be made out of a particular fund, but 
he may not introduce parol evidence in contradiction of the written 
terms of the note that he was not to be held liable in any event, 
and under the facts of this case a new trial is ewarded for the 
erroneous admission of such evidence. Kindler v. Trust Co., 198. 


BLACKMAIL. 
B Prosecution and Punishment, 
ad Evidence 
1. In this prosecution for sending letters through the United States 
mail demanding that large sums of money be placed in an envelope 
addressed to a fictitious person and left at a certain filling station 
in violation of C. 8., 4291, the evidence of the guilt of both defend- 
ants is held sufficient to be submitted to the jury. 8S. v. Moore, 546, 


BOUNDARIES see Deeds and Conveyances D, 


BRIBERY. 
A Nature and Elements of the Crime. 
b Offer to Bribe 
1. Acceptance of bribe by offeree is not an ingredient cf the crime of 
offering a bribe, S. v. Noland, 329. 
B Prosecution and Punishment. 
a Indictment 
1. In a prosecution under C. 8., 4878 for offering a bribe to a juror it is 
not necessary that the indictment should charge that the juror 
received any fee or other compensation, the statutes making a 
distinction between bribery and an offer to bribe and both offenses 
being included in the common-law definition of ‘%oribery. S. v, 
Noland, 329. 
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2. An indictment charging that defendant “unlawfully, wilfully, and 
feloniously offered a bribe to an acting juror with intent to in- 
fluence the verdict and procure an acquittal” is held to sufficiently 
charge the corrupt purpose of such offer. Ibid. 

b Hvidence 

1. Where there is evidence that the defendant approached the father of 
a juror relative to offering the juror a bribe, and asked him to 
talk over the proposition with the juror’s wife, testimony of the 
juror’s wife to this effect is competent as tending to corroborate 
her father-in-law's testimony and as tending to show defendant's 
indirect communication of the bribe to the juror, and an affidavit 
made by the witness is also competent for the purpose of corrobo- 
rating her testimony although made in another proceeding. &. v. 
Noland, 329. 


d Instructions 


1. An “offer to bribe” is the same as an “attempt to bribe,” and in a 
prosecution for offering a bribe to a juror, ©. 8., 4378, an instruc- 
tion divecting the jury to reconsider after it had returned an in- 
complete verdict will not be held for error for failure to instruct 
the jury as to an attempt to commit the crime charged, especially 
where the question is not raised until the first verdict had been 
returned. S&S. « Noland, 329. 


BROKERS. 


D Right to Commissions. 
a Procuring of Purchaser 

1. In order for a broker to be entitled to commissions it is necessary 
that he secure a purchaser ready, able and willing to complete the 
purchase on the terms agreed upon between the broker and the 
yendor, and where the broker and vendor do not agree upon the 
terms upon which a sale is to be made there is no binding contract, 
and where the broker has secured only a prospective purchaser, 
the broker is not entitled to commissions upon the subsequent sale 
of the property to him upon terms Jater agreed upon between the 
vendor and purchaser. UeCoy v. Trust Co., T21. 


BUILDING AND LOAN ASSOCIATIONS. 
D Insolvency and Receivership. 
a Rights and Liabilities of Borrowing Stockholders 
1. A borrowing stockhelder of a building and loan association occupies 
2 dual relationship to the association, and his rights and liabilities 


in each capacity are independent and must be determined by his 
contracts with the association. Lumpkin v. Investment Co., 563. 


> Where the deed of trust executed by a borrowing stockholder of a 
building and loan association provides that the monthly sums paid 
by the borrower and entered on his pass book should be credited 
to his indebtedness on the last days of June and December of each 
year, and the parties have sv construed the contract by applying 
the payments in accordance therewith, and the stock subscribed to 
by the borrower was its optional payment stock issued under its 
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by-laws which imposed no fine for failure to make regular pay- 
ments thereon, C. 8., 5177: Held, upon the placing of the associa- 
tion in the hands of a liquidating agent, during the first part of 
December, 1932, the borrower was entitled to have all monthly 
payments made by him prior to 1 July, 1932, applied on his loan, 
and all subsequent payments after 1 July, 19382, should be applied 
to the payment of the stock subscribed for by hira. Rendleman v. 
Stoessel, 199 N. C., 640, distinguished on the basis of the eontract 
between the parties. J/bid. 


BURDEN OF PROOF See Evidence C, Criminal Law G a. 
CASTRATION see Mayhem. 

CERTIORARI see Appeal and Error E f. 

CHATTEL MORTGAGES see Conditional Sales 1, 
CHECKS see Bills and Notes D. 


CLERKS OF COURT. 


C Jurisdiction and Powers. (Jurisdiction to enter consent judgments see 
Consent Judgments B b; jurisdiction to appoint guardian see Guard- 
lan and Ward B a.) 


b Estates of Minors 
1, Ward may not maintain action In Superior Court to remove guardian 
appointed by clerk. JMoses v. Moses, 657. 


2. Clerk appointing guardian has jurisdiction to appoint his successor. 

Bank v. Parker, d-. 
ce Estates of Decedents 

1. Although the clerks of the Superior courts have no equity jurisdie- 
tion, they are given probate jurisdiction, C. S,. 925, and in the 
exercise of their probate jurisdiction they may hear and rule on a 
petition of an executor for authorization to operate the estate's 
farms to preserve the property pending the determination of caveat 
proceedings. Hardy and Co., v. Turnage, 539, 


COMMERCE—Taxation of, see Taxation A h, 
COMPENSATION ACT see Master and Seryant F, 


CONSOLIDATED STATUTES AND N. C. CODE (Michie). (For convenience 
in annotating. construction and operation of statutes generally see Statutes. ) 
SEC, 
157. Executors and administrators are entitled to lawful commissions and 
expenses out of assets of estate before payment of creditors or 
beneficiaries. Parsons v. Leak, 86. 


160, 415. Provision that action must be brought within one year from 
death is condition affecting cause of action and is not statute of 
limitations. Mathis «. Mfg. Co. 434. Action may de maintained 
Within one year from nonsuit in first action brought within time 
limit. Sirainey v. Tea Co., 713. Action will not be considered con- 
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SEC. 
tinuation of proceedings begun before Industrial Commission, there 
being distinction between nonsuit and dismissal of proceedings by 
Industrial Commission. Mathis v. Mfg. Co., 484. 


905, Plea of nolo contendere is not confession of crime sufficient to sustain 
disbarment. Jn re Stiers, 48. In disbarment proceedings under this 
section the State has no right of appeal. Jbid. 


218(c). Cashier's check does not constitute preference upon bank’s in- 
solvency. In re Bank, 143; Board of Education v. Hood, Comr., 353. 


Ww 
en) 
C2 


. Both iegal and equitable rights and remedies may be maintained in 
ohne civil action. Lumberton v. Hood, Comr., 171. 


415. Nonsuit as affecting limitation of time for bringing action for wrong- 
ful death see C. S., 160, Record agreement not to plead statute of 
limitations held not to apply to second action instituted after non- 
suit. Loan Co. v. Warren, 50. 


416. Writing must acknowledge debt as subsisting obligation and must 
be written within period of limitation. Smith v. Gordon, 695, Pro- 
vision that new promise must be signed by party to be charged 
does not apply to payment on debt. Grocery Co, v. Hoyle, 109. 


441(8). Claim of referee for services held not barred by statute, Bank 
v, Bank, 878. 


441(9). Contractual limitation on time for bringing action on bond of 
bank official is not affected by statute. Mood, Conw., v. Rhedes, 158. 
Cause of action for reformation of deed for mutual mistake does 
not accrue until mistake is discovered or should haye been dis- 
covered in exercise of due diligence. Cheshire v. Jackson, 173. 


442, Action against city for value of sewer system appropriated by city 
is barred within two years. Jfoore v. Charlotte, 37. 


442(2). Where action to recover penalty for usury is barred such penalty 
may not be set up in counterclaim. Trust Co, v. Redwine, 125. 
Amendment of section by chapter 281, Public Laws of 1951 is 
prospective in effect, and where action to recover penalty is barred 
creditor is entitled to recover principal of debt without interest 
and payments on interest cannot be charged against debt. /b/d. 


446, 449, 511, 2976, 2982. Trustee may not bring action for reformation 
of deed of trust without joinder of holders of notes, the notes being 
negotiable. Bank v. Thomas, 599, 


466, 1181. Domesticated corporation acquires right to sue and be sued as 
domestic corporation. Smith-Douglass Co, v. Honeycutt, 219. And 
right to sue applies by analogy to insurance companies complying 
with provisions of C. 8., 6411. Zns. Co. v. Lawrence, TOT. 


469. Where action is instituted by corporation in county of its residence 
defendant is not entitled to removal as matter of right. Ol] Co. v. 
Fertilizer Co., 862. 


483(1). Transient auditer of foreign corporation held not local aes for 
purpose of service of summons. Lumber Co, v. Finance Co., 285 
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SEC. 
v11(1), SO81(u). Where it does not appear from face of complaint that 
defendant employed more than five men in this State a demurrer 
to action in Superior Court on ground that Industrial Commission 
had exclusive jurisdiction should be overruled. Hanks v. Utilities 
Co., 155; Southerland v. Harrell, 675. 


023. Contributory negligence must be pleaded and proven. Farrell v. 
Thomas Co., 681. 


033, Pleadings and judgment in civil suit are not admissible against de- 
fendant in a criminal action against him although the same mat- 
ters are involved. S. v. Dula, 585. 


ooo. Upon demurrer the allegation of the complaint will be deemed ad- 
mitted, and the pleadings will be liberally construed with a view to 
substantial justice between the parties. Farrel! v. Thomas Co., 
631. 

o47, 551. Trial court has discretionary power to allow amendment. Speas 
te. Greensboro, 239, 


o64. Although not required by statute, custom of stating contentions of 
parties to jury has become useful practice. Trust Co. v. Ins. Co., 
Zsz. Charge will not be held for error for imimaterial matters. 
S. ou. Noland, 329. 


667. On motion of nonsuit all evidence is to be considered in light most 
favorable to plaintiff. Lynch v. Tel. Co., 252; Thigpen v. Ins. Co., 
ool. 


569. Decision of court upen issue of fact should be in writing and should 
contain separate statement of facts and eonclusions of law. Walker 
vt. Walker, 210. 


o73(5). Order of reference in this case is upheld. Trust Co. v. Green, 
TSO. 

O52, OS¢. Refusal to submit issues tendered is not error where they are 
hot raised by pleadings, Wotor Co. v. Belcher, 769, or where they 
are not supported by evidence. Norfleet v. Hall, 573. Where issucs 
submitted present all phases of controversy to jury an exception 


thereto will not be sustained. Power Co. v. Richards, 772. 


595, Clerk has jurisdiction to sign consent judgment in cause pending be- 
fore referee. Weaver v. Hampton, 42. 


600. Trial court’s refusal to set aside judgment upon finding that there 
Was no mistake, surprise, or excusable neglect on part of defend- 
ant is upheld. Connor v. Robinson, 798. 


601. Judgment stands until reversed or modified according to law. Jfyers 
v. Causeway Co., 260. 


614, Judgment creditors held entitled to priority of payment in aceord- 
ance with date of docketing of judgments although execution was 
restrained and property of judgment debtor was placed in receiver's 
hands in general creditors’ suit. Dillard v. Walker, 67. 


636. Superior Court has jurisdiction on appeal from clerk's order denying 
motion to set aside tax foreclosure. Madison County v. Cowe, 58. 
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CONSOLIDATED STATUTES—Continued. 


SEC, 
649. 


653, 


660. 


tee 


891. 


997. 


1187. 


1226. 


1291. 


Clerk must pass upon application for appeal in forma pauperis within 
ten days from expiration of the term. Powell v. Moore, 654. Appeal 
in forma pauperis is dismissed, there being no affidavit or certificate 
of counsel, Noble v. Pritchett, 804. 


654, 655. Where appeal is taken from order of confirmation and 
appeal bond filed, purchaser is not entitled to immediate possession 
of property bought at foreclosure sale. Dizrson v. Smith, 480. 


Appellee held entitled to dismissal of appeal from justice's court 
where appeal was not taken to next succeeding term of Superior 
Court and motion for certiorari was not made. 8. v. Fleming, 40. 


. Appointment of receiver to collect sums due judgment debtor under 


disability insurance held erroneous. Comr. of Banks v, Yelverton, 
441, 


. Personal property exemption can be claimed in supplemental preceed- 


ings. Comr. of Banks v. Yelverton, 441. 


. Yo the extent that the statute provides for arrest and bail of non- 


resident defendant in cases where resident defendant would not be 
subject thereto the statute is void. Little v, Ifiles, 646. 


Refusal to confine action for waste to issue of title held not error 
although partition proceedings had been instituted. Daniel v. Power 
Co., 274. 


. Answers of witness upon examination are competent as evidence on 


the trial. Swaincy v. Tea Co., 713. 


. Clerk has probate jurisdiction to hear and determine petition by 


executor for power to operate estate. Hardy and Co. v. Turnage, 
aay, 


. Agreement in this case held to constitute an original undertaking 


not coming within statute of frauds. Dillard v. Walker, 16. 


Where private examination of married woman is not taken to deed 
of trust executed by her it is void. Boyett v. Bank, 689. 


Service on foreign corporation through service on Secretary of State 
upheld. Reich v, Alortgage Corp., 790. Federal Land Bank may not 
be served with summons by service on Secretary of State. Leggett 
v, Bank, 151. 


Held not applicable to referee's claim for services. Bank v. Bank, 
378. 

County commissioners have authority to assent to consent judgment 
in proper instances. Weaver v. Hampton, 42. 


1884 (538). Liability for taxes arises on 1 July of each year, S. v. Fibre Co., 


1608. 


1654. 


295. 

Appeal from county court’s refusal to grant injunction may be taken 
to next term of Superior Court without service of case on appeal. 
Thomason v. Swenson, Tod, 


Illegitimate child is entitled to inherit property devised to its mother 
in fee defeasible upon mother dying without heirs. Paul v. Wil- 
loughby, 595. 
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SEC. 

1660, 1661. Only party injured is entitled to divorce a mensa, and plead- 
ings must be accompanied by jurisdictional affidavit. Carnes v. 
Carnes, 686. 

1664. Homestead exemption may not be claimed against sums ordered to be 
paid for support of minor child. Walker v. Walker, 210. 


1667, Amount allowed for alimony pendente lite and for eounsel fees is in 
sound discretion of trial court and is not reviewable. Tiedemann v. 
Tiedemann, 6S, 


1745. Where judgment in tax foreclosure suit has been set aside the owner 
may bring action to have tax deed canceled. Galer vv. Auburn- 
Asheville Co., O83. 


1795. Testimony of parties not interested in event as to declarations by 
decedent against interest held competent. Zager wv. Whitener, TA48, 
Pavee’s ugent for collection who had guaranteed nore held not party 
interested in event under facts of this case. Chemical Ca, vx. 
Griffin, 559. 

1S01. Refusal to allow cross-examination of witness relative to letter he 
had written wife held not error. S. v. Banks, 2338. Where husband 
assails wife's character in action for criminal conversation the wife 

is competent to testify in refutation of charges. Chestnut v. Sutton, 
476. 

2165. Guardianship bond is Hable for defalcation during any period of 
the existence of the relationship of guardian and ward. TVhornton 
vu. Barbour, d83. 


2169. Payment of proceeds of War Risk Insuranee to guardian of deceased 
soldier's minor children passes title to guardian, and funds are not 
entitled to preference upon insolvency of guardian's bank of de- 
posit. Jrnore Bank, 454. 


Pe ieanee) 


wool. Section does not apply where lease fully provides for rights of parties 
upon destruction of property by fire. Grant v. Borden, 415. 


pte 


2300, 2576. Justice of the peace has jurisdiction of summary ejectment to 
determine questions of tenancy and holding over, and may consider 
equitable defenses so far as they relate to issue of tenancy. Ferti- 
lizer Co. ve Bowen, 375. 


2onb(o). Section does not apply where parties are not competitors. Rice v. 
lee Co., TOS, 


2o91. Reguirement of twenty-five per cent cash deposit on bid at sale under 
power contained in instrument held void. Aferander vc. Boyd, 108. 
Under facts of this case order that bidder at foreclosure sale under 
decree of court make cash deposit held valid. Aoonce v. Fort, 426. 
Order of resale releases bidder at prior sale. Jbid. 


Lodd(o). Statute relating to conclusive presumption of payment of mort- 
gage after lapse of fifteen vears is prospective in effect. Grocery 


. 


Co. te. Hoyle, 109, 


2GID (156). State gasoline tax is excise and net property tas and applies 
to gasoline used by municipalities, Stedman ve Winston-Salem, 203. 
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CONSOLIDATED STATUTES—Continued. 


SEC. 


2621(46). Speed in excess of statutory maximum is negligence per se and 


is actionable if the proximate cause of injury. Norfleet v. Hall, 578. 


2710(1). A petition for street improvements is in the nature of a contract, 


3309, 


4161. 


and the rule that the construction placed upon a contract by the 
parties thereto will be followed applies to such petitions, and under 
the petition in this case it is held that abutting owners were liable 
for entire cost of improvements. Carpenter v. Maiden, 114, 


80338. In order to constitute a holder in due course of note payable 
to specified person it is necessary that instrument be endorsed. 
Keith v. Henderson County, 21. 


8045, 38047. Liability of unqualified endorser on note. Aindler v. 
Trust Co., 198. 


. Person signing note as endorser is bound in that capacity in absence 


of words indicating contrary intent. Hyde v. Tatham, 160. 


3031, 3089, 3049. Purchaser from payee after negotiation of instru- 
ment back to payee may not hold intermediate endorsers liable. 
Ray v. Livingston, 1. 


An endorser on commercial paper is entitled to notice of dishonor. 
Hyde v. Tatham, 160. 


3085, 3055. Held: evidence did not show as a matter of law that en- 
dorser waived right to notice of dishonor. Davis v. Royal, 147, 


. Demurrer on ground that defendant was enderser and complaint 


failed to allege that he was given notice of dishonor held properly 
overruled where complaint alleged facts sufficient to constitute 
waiver of notice. Turner v. Templeton, TS4. 

Where deed expressly provides that it is subject to four-year lease 
the grantee takes subject to the lease although lease is not reg- 
istered. Jfachinery Co. v. Post, 744. 


33122, Unregistered conditional sales contract is good as between 
the parties. Realty Co. vu. Dunn Moneyhun Co., 651. 


. Where personalty is suld under registered conditional sales contract 


and the purchase price is not paid in accordance with its terms, 
the seller is the owner of the property and entitled to possession. 
Brunsiwick Co. v. Bowling Alleys, 609. Contract in this case held to 
create relationship of bailor and bailee and was not required to be 
registered. Reaity Co. v. Dunn Moneyhun Co., 651. 


3468, 3470. Evidence of negligence in this action against logging road 
held sufficient to be submitted to jury. Bateman v, Brooks, 176. 


. Rules of liability of railroad employers applies to logging roads. 


Bateman v. Brooks, 176; Gurganous v. Mfg. Co., 525. Under facts 
of this case defendant was not a logging road at time of injury. 
Gurganous v. Mfg. Co., 525. 


Pending caveat proceedings executor may operate property, or apply 
to court or clerk for authority to do so. Hardy and Co. v. Turnage, 
538, 
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SEc. 
4162. A devise will be construed to be in fee unless a contrary intention is 
plainly expressed in the will. Hambright v. Carroll, 496; Jolley v. 
Humphries, 672. 


4200. Evidence tending to show that defendant killed deceased with deadly 
weapon in attempt to rob is sufficient to support conviction of first 
degree murder. 8. v. Langley, 687. 


4210. Ividence of defendant's guilt of malicious castration held sufficient 
to be submitted to jury. S, v. Ammons, 758. 


4250. Recent possession of stolen property, without more, is insufficient 
to raise presumption of receiving the property kuowing it to have 
been stolen. S. uv. Lowe, 572, 


4283(a). Post-dated check for a past-due account does not come within 
provisions of bad check law. S. v. Byrd, 162. 


4291, Evidence of guilt of violation of this section held sufficient to be 
submitted to jury. S. «7. dJfoore, 545. 


4373. Venue of prosecution for offering bribe to juror in county in which 
offer was communicated to juror. S. v. Neland, 329. Indictment 
need not allege that jury received any fee or compensation. Jbdid. 
Offer to bribe is same as attempt to bribe. Jbid. 


4428. Competency of evidence of guilt in prosecution for violation of this 
section, NS, v7. Ingram, 557. 


4447, Resumption of marital relationship does not bar State's right to 
prosecute husband for abandonment. S. v. Manon, 52. 


4449, Order for support of wife he!d not conditional, but order for capias 
to issue on motion of solicitor held void. S, v. Manon, 52, 


4614. Indictment drawn in accordauce with section held sufficient to sup- 
port charge relative to murder in attempt to rob. S. v. Fogleman, 
401. 

4625. If indictment is sufficient to enable court to proceed to judgment 
it will not be quashed for informality or refinement. 8S. v. Noland, 
29. 

4648, Demurrer to evidence should have been sustained, the indictment 
charging issuance of worthless check to one person and entire proof 
relating to issuance of another check to another person. S. v. 
Franklin, 157, 

4658, 4659. Judgment upon conviction of first degree murler should recite 
the degree of murder for which sentence is entered. S. v. Langley, 
GST. 

O177. Borrowing stockholder held entitled to have payments made prior 
to specified date applied to loan and not to shares of stock under 
the contract between parties in this case. Lumpkin v. Investment 
Co,. 563. 

o27o. Under facts of this case original assessment held not bar to ap- 
pelant’s motion to vacate assessment. Spence v. Granger, 247. 

D467, 5599. County may assume bonds issued by school district for neces- 
sary school term, the duty of providing constitutional term being a 
county-wide obligation. Reeves v. Board of Education, TA. 
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CONSOLIDATED STATUTES—Continued., 
SEC. 


5608 (Vol. 3). Mandamus held not to lie to compel payment of additional 
salary to superintendent. Rollins v. Rogers, 308. 


6411. Insurance company complying with statute acquires right to sue 
and be sued as domestic corporation. Ins. Co. v. Lawrence, TOT. 


6464(a). Wife made beneficiary of life insurance held entitled to proceeds 
free from claims of creditors of husband. Fertilizer Co. v. Godley, 
243. Amendment to section cannot be given retroactive effect. Comr. 
of Banks v. Yelverton, 441. 


7977, 7994. Tax lien held discharged by sheriff's settlement, and sheriff's 
surety who had been assigned note given for taxes by landowner 
could not claim subrogation to county's lien. Guaranty Co, v. Alc- 
Gougan, 13. 

7987. Tax on bank stock is payable by the bank and constitutes a lien 
on bank's realty. Rockingham v. Hood, Comr., 618. As amended 
entitles owner to apportion taxes to lots comprising property listed 
as entity and to release of lien upon payment of amount appor- 
tioned against lot. Bryan v. Craven County, 728. 


7984, S038. Held inapplicable so far as they relate to right to foreclose 
tax certificate on lands of minor. Forsyth County v. Joyce, 734. 


8019. Suit to foreclose tax certificate is maintainable if the land is suffi- 
ciently deseribed although real owner is not a party. Forsyth 
County v. Joyce, 734. 


8028, 8037. County’s right to foreclose tax certificate held barred for 

| failure to bring action within eighteen months, and after bar had 
been completed it should not be repealed by statute, Wilkes County 
v. Forester, 168. 

8081(j). (f). Sufficiency of evidence to support finding of Industrial Com- 
mission is question of law. Jfussey uv. Board of Education, 193. 


8081(k). Every employer and employee within purview of Compensation 
Act is presumed to have accepted its provisions. Hanks v. Utilities 
Co., 155. 

SO81(r). Third person may set up negligence of employer in action by 
employer to recoyer sin paid as compensation, although action is 
prosecuted in name of injured employee. Brown v. R. R., 66S. 


SO81(ss). Proceedings under Compensation Act do not abate upon death of 
claimant. Butts v. Montague Bros., 389. 


CONSPIRACY, 
B Criminal Conspiracy. 
a Elements and Essentials of the Crime 

1. One person alone may not be convicted of criminal conspiracy, and 
where all the defendants charged with conspiracy are acquitted 
except one, the one convicted is entitled to his discharge. S. wv. 
Raper, 508. 

2, A conspiracy is an agreement to do an unlawful thing or to do a 
lawful thing in an unlawful manner or by unlawful means, and the 


agreement is the crime and not the execution of the agreement. 
S. v. Whiteside, 710. 
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CONSPIRACY B-—Continued. 
b Evidence. (Competency of acts and declarations of coconspirators see 
Criminal Law G k.) 


J. The manner and time in which the evidence is introduced to prove a 
conspiracy is in the sound discretion of the trial court. S. ¢. Broicn, 
3oR, 

2. The criminal offense of conspiracy may be proven by circumstantial 
evidence, which is usually the only proof obtainable, and the re- 
sults accomplished, the divergence of these resulrs from the course 
which would ordinarily be cxpected, the situat.on of the parties 
and their relations to each other, together with the surrounding 
circumstances and the inferences legitimately deductible therefrom 
may furnish ample proof of conspiracy even in the teeth of positive 
testimeny to the contrary. S. v. Whiteside, 710, 


3}. In this prosecution for criminal conspiracy there was testimony that 
the appealing defendant asked the State's witness whether a certain 
place Was a good place to rob several hours before the place was 
actually robbed by a codefendant, that the appealing defendant and 
his codefendant were traveling together, with other testimony tend- 
ing to establish the appealing defendant's guilt of conspiracy to rob, 
is held sufficient to overrule defendant’s motion as of nonsuit. Ibid. 


CONSTITUTION, SECTIONS OF CONSTRUED. (For convenience in anno- 
tating. ) 
ART, 
I, see. 17. Statute providing for sterilization of mentil defectives held 
void, there being no provision for notice and hearing. Breaeer v. 
Valk, 186. 
II, sec. I4. Amendatory act passed in accordance with constitutional re- 
quirements renders former act, not so passed, valid. Reeves v. 
Board of Education, TA. 


IV. sec, 1. Both legal and equitable rights and remedies may be maintained 
in one civil action. Lumberton v. Hood, Comr., 171. 


TV, sec. 4. Execution against person of nonresident will not lie where 
resident would not be subject thereto. Little v. Afiles, GAG. 


IV, see. S& Supreme Court is limited to matters of law or legal inference 
on appeal in criminal actions. S. v. Whiteside, T10. 


V, see. 38. Rule that property must be taxed in aecordance with its true 
value in money does not apply to income taxes. IMerieell, Comr., v. 
Jifg. Co., 365. Uniform rule apples to privilege and license tuxes. 
Roach v. Durham, d8s, 

VY, see. 5. Municipalities are not exempt from payment of State gasoline 
tax. Sfedman vu. Winston-Nalem, 208, 

IX, sec. 3. County may assume bends issued by school district for neces- 
sary school term, the duty to provide constitutional term being a 
county-wide obligation, Reeves uv. Board of Education, TA. 

wx, Sec. 7, Our law favors exemption ef proceeds of life insurance from 
Claims of creditors. Comr. of Banks v. Yelverton, 441. 

X, sec. 1. Judgment debtor is entitled to personal property exemption as 
often as pressed with execution. Com. of Banks v. Yelverton, 441. 
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CONSTITUTIONAL LAW. (Constitutional requirements and restrictions on 
taxation see Taxation A; constitutional requirements in enactment of 
statutes see Statutes Aa, construction of statutes as to constitutionality 
see Statutes A e: obligations of contract, constitutionality of retroactive 
statutes see Statutes A c; constitutional exemptions from taxation see 
Taxation B dd: constitutionality of Workmen's Compensation Act see 
Master and Servant I a 1.) 


A Coustruction of Constitution. 
ad General Rules 
1. The expansion of commercial life and the complexity of social con- 
tacts and obligations demand a liberalization of constitutional in- 
terpretation. Stedman vc. Winston-Salem, 205. 


C Police Powers. 
a Construction and Operation of Statutes Relating Thercto in General 

1. Where a statute does not in express words state that it is in the 
exercise of the police power, but such intention plainly appears 
from 2 proper coustruction, it will be so declared, and the Legisla- 
tive intent given effect with the least interference with the rights 
of individuals. Roach v. Durham, S87. 

b Regulation of Trades and Professions 

1. Chapter 52, Public Laws of 1931, which provides that persons desir- 
ing to engage in the plumbing aud heating business shall apply to a 
State board therein created for examination and license and that 
applicants shall pay a certain fee which shall be used to pay the 
expense of the State Board, and that any surplus remaining shall 
be paid into the State Treasury, shows the intent of the Legislature 
to impose a privilege or license tax for the maintenance of the 
State Board, and the act is not primarily a revenue measure, and it 
is a valid exercise of the police power of the State for the protection 
of the health, comfort and safety of the public by regulating this 
specialized business in the interest of sanitation and proficiency. 
Roach v. Durham, dT. 

2. The provisions of chapter 52, Public Laws of 1981, that a firm or 
corporation may engage in the plumbing and heating business pro- 
vided one cr more persons connected therewith is registered and 
licensed is valid. bid, 


G Privileges and Immunities and Class Legislation. (Classification of 
trades and professions for taxation see Tuxation A ¢.) 
b Discrimination 
1. Under the provisions of Article IV, sec. 2, Amendment AIY, sec. 1, of 
the Constitution of the United States, a state may not grant to its 
citizens privileges or immunities not afforded to those of other 
states, and a nonresident may not be held liable to arrest and bail 
in a civil action not arising out of contract in Gases where a resident 
of the State would not be subject thereto, and to the extent of the 
discrimination C. S., 768 is void. Little v. Miles, 646. 
c JJonepolics 
1. A statute requiring the examination and licensing of persons engaged 
in the plumbing and heating business in towns over a certain popu- 
lation does not create a monopoly, all persons being entitled to 
apply for license and being entitled thereto if they possess the re- 
quired degree of skill and knowledge. Roack v. Durham, 587. 
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CONSTITUTIONAL LAW— Continued. 
I Due Process of Law: Law of the Land. 
b Notice and Hearing 

J. A statute which makes it the duty of the board of county ecommis- 
sioners to have any mental defective sterilized by a qualified, regis- 
tered surgeon upon a written order signed by the next of kin or 
legal guardian of such person or by the responsible executive of any 
State institution of which such person is an inmate, with the 
special provision that such order shall be approved by four review- 
ers specified, /¢. the Commissioner of Charities and Public Welfare, 
the Secretary of the Board of Health, and the chief ofhcer of two 
institutions of the feeble-minded or insane, is uneonstitutional, it 
being in violation ef the provisions of the Fourteenth Amendment, 
sec. 1, of the Constitution of the United States declaring that no 
State shall deprive any person of his life, liberty or property with- 
out due process of law or deny them the equal protection of the 
laws, and of the State Constitution, Art. I, sec. 17, providing that 
ho person shall be deprived of life, liberty or property but by the 
law of the land, there befug no provision in the statute giving a 
person ordered to be sferilized notice and a hearing or affording 
him the right to appeal to the courts. Breieer v. Vatk, 186. 


CONTRACTS. (Contracts to devise see Wills B; contracts to repair see Land- 
lord and Tenant B ¢; contracts of infants see Infants B.) 


A Requisites and Validity. 
d Consideration 


1. Extension of time for payment of note held sufficiert consideration 
for payer's agreement to assume indebtedness owed payee by third 
person, Warren v. Bottling Co,, 28S. 


2. Defendant set up a contract under seal, indicating detriment suttered 
by defendant and benefit accruing to plaintiff, in bar of plaintiff's 
right to recover: Held, the contract is not void for lack ot considera- 
tion, the seal importing consideration, and detriment suffered by 
one Jairty or benefit accruing to the other being a valuable cen- 
sideration. Basketéria Stores v. Indemnity Co,. 587. s 


e Contracts Limiting Liability for Negligence 


1. Contract Hmiting Jiability for negligence in furnishing electricity 

heid yoid as against public policy. Collins «. Hleetrie Co,., 320. 
B Construction and Operation. 
a General Rules 

J. The terms of a petition of owners of abutting lands for the improve- 
ment by the town of its street, C. S.. 2710(1), is, when favorably 
acted upon, in the nature of a contract, and the interpretation 
placed on the petition by the parties before disagreement there- 
under, as evidenced by their acts and conduct, will ordinarily be 
followed by the courts. Carpenter v. Maiden, 114. 


2. Tn interpreting a contract the intention of the parties as gathered 
from the entire instrument will be given effect, but such intention 
may be sought from circumstances surrounding its execution, in- 
cluding the subject-matter, the relation of the parties, and the object 
of the agreement. Lumberton v. Hood, Comr., 171. 
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CONTRACTS— Continued. 
D Rescission and Abandonment. 
d Abandonment by Conduct 


1. Nothing else appearing, a written contract merges all prior negotia- 
tions between the parties and the writing abides unless modified, 
set aside or rescinded according to law, but the written contract 
may be waived or abandoned by the parties, and while waiver is 
dependent upon the intent of the parties, such intent may be estab- 
lished as a result of their conduct, and is generally a question for 
the jury. J/fg. Co. v. Lefkowitz, 449. 

I Performance or Breach. 
d Waiver of Breach 

1. The charge of the court in this action for breach of contract in re- 
spect to waiver of breach by plaintiffs by placing another shipping 
order with defendant is held correct, considering the charge as a 
whole, and the jury's verdict that such action did not constitute 
a Waiver is upheld, there being evidence that the order was placed 
only for the purpose of obtaining service on defendant by attach- 
ment. Vacuwell v. Distributing Co., 309. 


F Actions for Breach. (Measure of damages see Damages F b.) 
b Conditions Precedent to Right to Recovery 


1. In an action to recover damages for the breach of an executory con- 
tract the plaintiff can recover substantial damages only when he, 
at the time of defendant's breach, is ready, able and willing to 
pertorm the obligations therein imposed upon him, otherwise he 
may recover cnly nominal damages. Baird v. Ball, 469. 


CORPORATIONS. (Service of process on foreign, see Process B d; right 
of foreign corporation to bring action in county of domestication see 
Venue A ¢c,) 


G Corporate Powers and Liabilities. 
e Representation of Corporation by Officers and Agents 


1. The president and general manager of a corporation has the power, 
without authorization of its board of directors, to bind the corpora- 
tion by a contract incidental to its business which is executed in 
good faith and which provides for the assumption by the corpora- 
tion of a debt contracted by others for property necessary to the 
transaction of the corporate business. Warren v. Bottling Co., 288. 


e Contracts and Indebtedness 


1. A contract executed by a corporation in the transaction of its busi- 
ness proyiding for the assumption by the corporation of a debt 
contracted by others for the purchase of property necessary to the 
prosecution of the corporation’s business is binding on the corpora- 
tion if authorized and properly executed by it. Warren v. Bottling 
Co., 288. 


2, The corporate seal is not necessary to a contract executed by the 
president and general manager of a corporation under which the 
corporation assumed a debt contracted for property necessary to 
the transaction of the corporation’s business. Ibid. 
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CORPORATIONS G e—Coirtinued, 

3. The extension of time given a corporation for the payment of its 
notes is 2 sufficient consideration for the corporation’s contract 
with the payee assuming a debt due the payee which was con- 
tracted by its president and others individually fer property neces- 
sury to fhe transaction of the corporate business. /bid, 

i Torts of Corporations 
1, A corporation is civilly Hable for torts committed by its servants or 
agents within the course of their employment precisely as a natural 

person, dGobertson v. Power Co,, 300. 


COSTS. 
C  <Assessment of Costs. (In reference see Reference EF.) 
b Blemeciuts of Costs 


1. Ordinarily, counsel fees may not be allowed as an element of Costs. 
Irnore Will of Howell, 437. 


COUNTIES. 
B Offieers, Agents and lnyovees. 
b County Comarissioners 


Ll. Under the statutory authority of the county commissioners to make 
such contracts as May be necessary to the exercise of its proper 
powers, C. 8., 1291, the commissioners have the authority to assent 
to the entry of a consent judgment in an action pending against 
the county, when such judgment is entered in gocd faith and is free 
from fraud, ef¢., a consent judgment being a contract of the parties 
spread upon the records with the approval nud sanction of a court 
of competent jurisdiction, Weerer v. Hampton, 42. 


KE Fiscal Management, Debt and Securities. (Taxation see Taxation. ) 
a Validity of Debts and Authorization 


1. A person dealing with public officials must take notice of the power 
and authority conferred on them by statute, and where a note 
given for county schoel equipment is signed by the county purchas- 
ing agent in the naine of the school for whose use the equipment 
Wats purchased, a person holding the note is chargeable with notice 
of his lack of authority to bind the county thereon. Aeith cv. 
Henderson County, 21. 


b Purposes for Which County May Assume Debt of Other Political 
Agencies 

1. A township voted two successive bond issues for the bailding of high- 
ways and bridges In the township. The county levied a tax within 

the tewnship for the payment of the first bonds, 2nd the income 
therefrem was more than sufficient to pay same upon maturity, 
but he sluking fund was created therefor and the bonds were not 
paid. The county immediately assumed the second bond issue and 
levied a county-wide tax for its payment, but same were not paid 

at maturity. The county took over the roads and bridges of the 
township) as a part of the systein of county roads, and later the 
same was faken over by the State Highway Commission: eld, 
under the previsions of chapter 186, Public-Local Laws of 1931, the 
county had the authority to assume both bond issues, and to make 
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provision for their payment by the levy of a county-wide tax, for 
although one political subdivision may net be taxed for the ex- 
clusive benefit of another, the bonds in this case were issued for a 
county-wide obligation. Reeves v. Buncombe County, 45, 


2. In pursuance to mandate of our Constitution, Art. IX, sec. 3, it is the 


COURTS. 


duty of the commissioners of the various counties in this State to 
maintain at least a six months term of publie school in their re- 
spective counties, subject to indictment for their failure to do 80, 
and in accordance with the provisions of our statute, sec, 5467, 
Michie’s Code of 1931, it is their duty, upon information being 
furnished by the county boards of education, to provide the funds 
necessary for suitable buildings and proper equipment, and such 
expenses are a county-wide charge, and where bonds therefor have 
been voted by special school districts and by a city constituting a 
special charter district which has since become a part of the 
general county schools, the county may assume the payment of such 
bonds as a county-wide obligation under the provisions of N. C. 
Code (Michie), sec. 5599, and it is not necessary that payment 
therefor be made from taxes levied only in such special districts. 
Reeves v. Board of Education, 74. 


(Supreme Court see Appeal and Error; remoyal of causes to 


Federal Courts see Removal of Causes; justices’ courts see Justices of the 
Peace.) 


A Superior Courts. 
d Jurisdiction on Appeals from Clerk 


1. Where a tax certificate has been foreclosed in an action instituted by 


the county in the Superior Court, and thereafter the owner and 
mortgagee file a petition in the cause to set aside the decree and 
judgment of confirmation, which motion is denied by the clerk upon 
a hearing before him and an appeal taken to the Superior Court: 
Held, the case is properly in the Superior Court, C, 8., 686, and it 
has jurisdiction to hear and determine the motion, Jfadison County 
uv, Core, d8, 


e Jurisdiction Upon Appeals from Justice of the Peace 
1. In appeals from justices of the peace the jurisdiction of the Superior 


Court is entirely derivative and it must try the case as constituted 
in the justice's court, Fertilizer Co. v. Bowen, 378. 


B County and Municipal Courts. 
€ Appeals 


1. Au appeal to the Superior Court from the granting or refusal of a 


restraining order by the county court may be taken in term time or 
to the next succeeding term of the Superior Court of the proper 
county upon exceptions to the judgment of the county court without 
the necessity of serving statement of case on appeal, countercase or 
exceptions, ete, the case having been heard on the pleadings and 
the record in the Superior Court consisting of the summons, com- 
plaint, answer, orders, judgment and assignment of errors. N.C. 
Code of 1981, 1608; Rule of Practice No. 5, 200 N. C., 816, Thomason 
v. Swenson, T59. 
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COVENANTS see Deeds and Conveyances C f. 


CRIMINAL CONVERSATION—Competency of wife to testify see Husband 
and Wife F ¢ 1. 


CREDITORS’ BILL. 


A Nature and Grounds, 
e Judgments and Claims Which May Be Made Basis of Participation in 
Suit 

1. A suit in the nature of a general creditors’ bill may be instituted 
under our statutes by creditors before they have reduced their 
claims to judgment, it being permissible for the creditors to join 
in one action a preceeding to recover judgment for the amount 
of their debts and to subject the debtor's property to the payment 
thereof, the Superior Court having jurisdiction cf both legal and 
equitable matters, and the court may proceed to determine the 
validity of the debtor's deed to his son, attacked by the creditors as 
being voluntary, and to determine the rights of the parties and 

fix the priorities of payment, Dillard v. Walker, 67. 


D Control and Distribution of Debtor's Property. 
e Priorities 

1. Where independent actions by creditors have been brought against a 
debtor who is also a defendant in a suit in the nacure of a general 
creditors’ bill, it is not error for the court, upon a proper showing, 
to permit the plaintiffs in the independent actions to proceed to 
judgment, restrain the issuance of execution by them, and preserve 
their rights of priority in the suit in the nature of a general 
ereditors’ bill in which they have been made parties, the docketing 
of their judgments being a lien upon the debtor’s lands in accord- 
ance with the date of their docketing, C. 8., 614, entitling them to 
priority of payment after the payment of taxes. Dillard v. Walker, 
GT. 


CRIMINAL LAW. (Indictment see Indictment; particular crimes see Particu- 
lay Titles of Crimes.) 
D = Jurisdiction and Venue. 
a Place of Crime 


1. Where the husband abandons his wife in this State and thereafter 
goes to Reno for the purpose of securing a divorce, and the wife 
follows hin there fur the purpose of contesting the suit, and the 
partics there resume the marital relation, and theveafter the hus- 
band returns to this State and later the wife also returns here, 
and the marital relation is not resumed here and he refuses to 
contribute to her support: Held, the resumption of the marital re- 
lation in Reno does not affect the State’s right to prosecute for the 
prior abandonment in this State, and our State courts have juris- 
diction of the preseecution for such abandonment. &. v. Jfanon, 52. 


ad Venue 
1. The crime of offering a bribe to a juror, C. S., 4873, is committed in 
the county where the offer is communicated to the juror, and where 
the defendant is charged with having offered such bribe through 
the kinsmen and wife of the juror who were residents of a county 
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other than the one in which the juror was serving after being 
selected from a special venire, the proper venue is the county in 
which the juror was serying and in which the defendant’s offer 
was communicated to him by his wife, although defendant com- 
municated with the juror’s kinsmen and wife in the county of their 
residence. S. v. Noland, 829, 


G Evidence. (Presumption from killing with deadly weapon see Homicide 
G b, from recent possession of stolen property see Receiving Stolen 
Goods B b; necessity of allegations to support evidence see Indict- 
ment EF ec.) 


bd Facts in Issue and Relevant to Issues and Order of Introduction of 
Hvidence 


1. The order in which the evidence should be introduced is a matter for 
the trial court. S. v. Noland, 329, 


2. Order of proef of conspiracy is in sound discretion of trial Judge. 
S, v. Brown, 392. 


d@ Materiality and Competency in General 
1. In this case it appeared from other evidence introduced, that the wit- 
ness sufficiently identified the place of the accident in question, and 
the defendant's exception to his testimony on the ground that he 
had not done so is not sustained. S. v. Dills, 33. 


e Hearsay Huvidence and Res Geste 

1. Testimony of a remark of a bystander, addressed to the defendant 
and his companions and undenied by them, that they were too drunk 
to drive their automobile, and made a short time before the accident 
resulting in deceased's death, ig held competent in a prosecution for 
homicide resulting from the defendant's culpable negligence in 
driving his automobile, the remark being unpremeditated and being 
contemporaneous with and explanatory of the defendant's condition. 
SN. vu. Dills, 83. 


i Haepert and Opinion Evidence 
1. Testimony relating to the fact that the defendant was drunk, which 
testimony is based upon observation of the defendant a short time 
before the accident in question, is hefd competent in a prosecution 
for manslaughter based upon the defendant’s culpable negligence 
in driving upon the highway. S. v. Dills, 33. 
2 In a prosecution for homicide, testimony of a witness from his ob- 


servation of the defendant and deceased while they were conversing 
that “they .were mad” is held competent. S. v. Brown, 382, 


k Testimony of Acts and Declarations of Coconspirators 
1. Where testimony as to acts and declarations of one conspirator in 
the absence of the other conspirators is properly restricted to the 
issue of his guilt, the exception of the other conspirators to the 
admission of the evidence cannot be sustained. S. v. Brown, 392. 


m Evidence and Record of Former Trial or Proceedings 
1. Where a defendant in a criminal action is granted a new trial for 
newly discovered evidence, and a witness at the former trial has 
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died, the admission of the transcript of his testimony at the former 
trial will not be held for error where the court stenographer who 
has transcribed the evidence at the former trial has testified under 
oath that the transcript was substantially correct and contained 
all the answers of the witness at the former trial. S. v. Casey, 411. 


2. The mMeadings and judgment in a civil suit are not admissible in 


evidence in a criminal prosecution against the same defendant al- 
though the same transaction is involved, and their admission con- 
stitutes reversible error. C. S., 583. 8. vo. Dula, 385, 


3. A defendant is presumed to understand the significance of his plea of 


gulity entered in a prosecution in the municipa. court in the ab- 
sence of explanatory evidence, and his plea is admissible against 
him in his trial in the Superior Court. NS. ve. Ingram, 557. 


p Evidence of Identity 
1. Where in a prosecution for homicide the deceased’s wife testifies that 


upon hearing shots she rushed from a back room into the storeroom 
Where her husband had been shot, that two lights were burning in 
the room, and that she saw the defendant ever «a curtain between 
the two rocms before entering the storeroom, and saw him after 
entering the storeroom while he was standing with a pistol in his 
hand about seven feet from her, that the defendant left the store 
and got into an automobile waiting with the motor running and 
driven by another, and minutely describes the sutomobile owned 
by defendant, and positively identifies the defendant as the man 
who had committed the crime: Held, the evidence of the defend- 
ant’s identity as the perpetrator of the crime is sufticient to be 
submitted to the jury, the weight and credibility of the wife's 
identification of the defendant being for their determination, and 
defendant’s motion as of nonsuit on the ground that her testimony 
was based upon imagination and auto-suggestion was properly re- 
fused. S. v. Fogleman, 401. 


g Privileged Communications 
1. In this prosecution for a homicide the defendant of’ered in evidence 


a letter written by one of the State's witnesses tc his wife, which 
had been given defendant's counsel by the witress’s wife. The 
defendant proposed to cross-examine the witness in respect to the 
letter for the purpose of showing bias: Held, the trial court's 
refusal to allow the cross-examination was not error, it appearing 
that the wife had given the letter to a third person and that it 
had not been acquired by a third person without the consent or 
privity of the wife, C. S., 1801, and it further appearing that the 
letter contained no expression of bias of the witness which was not 
elicited on his cross-examination. S. v. Banks, 233. 


r Impeaching, Contradicting or Corroborating Witness 
1. Refusal to allow cross-examination of witness relative to letter 


witness had written wife for the purpose of showing witness’s 
bias held not error it being privileged communication and con- 
taining no expression of bias not brought out on cross-examination 
of witness. S. v. Banks, 233, 
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2, Where a witness has made an affidavit concerning certain facts, and 
on the trial his answers in respect to such facts are evasive and 
hesitant an exception to the court’s action in allowing the solicitor 
to call the witness's attention to the affidavit for the purpose of 
refreshing his memory will not be sustained. S. v, Noland, 329. 


3. Testimony of witness in reference to the receipt of a letter written 
him by juror’s wife held competent as corroborative of her testi- 
mony in prosecution of defendant for offering bribe to the juror. 
Ibid. 


4. Testimony held competent to show indirect communication of offer 
to bribe and as corroborating evidence. Ibid. 


Ct 


. The credibility of a witness whose character has been impeached is a 
matter for the jury. S. v. Whiteside, 710. 
t Best and Secondary Evidence 
1. Where in a criminal prosecution the fact that one corporation had 
bought cut another corporation becomes relevant and material, there 
being evidence that defendant had made threats against the em- 
plovees of one of them as a class, it is not required that such 


connection be shown by the written instrument, but parol evidence 
thereof is competent, the matter being collateral. S. v. Casey, 411. 


H Time of Trial. 
e Continuance 


1. In this case the defendant requested a continuance for the purpose 
of taking depositions as to the character of the State’s witnesses 
who were nonresidents, without giving names, ete., as required by 
Cc. S., 560, Rule of Practice in Superior Courts No. 5. The defendant 
was allowed to cross-examine the witnesses before trial, and the 
witnesses admitted upon the trial that they had been prosecuted 
for various criminal offenses. The witnesses obviously could not 
give bond for their appearance at a subsequent term: Held, the 
trial court's refusal of the motion for a continuance was in the 
exercise of a discretion free from abuse. 8S. v. Banks, 2383. 


I Trial. (Of particular crimes see Particular Titles of Crimes.) 
e Reception and Withdrawal of Evidence 
1. In a criminal prosecution, as well as in a civil action, the court 


may withdraw incompetent evidence and instruct the jury not to 
cousider it. S. v, Dills, 38, 
g Instructions 
1. Where the charge to the jury presents the vital issue in the case in 
substantial compliance with C. S., 564, it will not be held for re- 


versible error on exception to immaterial matters. S. v. Noland, 
329, 


2. The failure of the trial court to define the meaning of the term 
“reasonable doubt” in his charge to the jury in a criminal action 
is not reversible error in the absence of a prayer for special in- 
structions. S. v. Ammons, T58. 
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h Arguments and Conduct of Counsel 
1. Where counsel for the private prosecution, in his argument to the 


jury, comments upon the defendant's failure to testify in his own 
behalf and intimates that defendant's wife had also failed to testify 
in his behalf, and the court immediately upon cach improper re- 
Inark stops the argument, directs the counsel to desist, and in- 
structs the jury not to be influenced by the improper remarks, 2nd 
in his charge specifically and emphatically instructs the jury not 
to allow defendant's failure to testify to prejudice them and in- 
structs them to exclude from their minds everything except the 
evidence and the law as declared by the court, the defendant's 
exceptions to the remarks of counsel will not be sustained. &. +r. 
fogteman, 401. 


2. In this prosecution for murder committed in an attempt to rob, the 


solicitor in his argument to the jury referred to another ease where 
a merchant in the same neighborhood was held up, robbed and 
murdered, and the perpetrators convicted. The trial court, upon 
objection by defendant, instructed the jury that counsel had a right 
to argue the law, but that the jury sheuld take the law from the 
court and that they should not consider the facts in the case re- 
ferred to by the solicitor. Held, the instruction was sufficient to 
meet defendant's objection, and his exception to the solicitor’s argu- 
ment is overruled. S. vc. dfeNair, COG, 


i Province of Court and Jury in General 
1. Conflicting evidence is for the determination of the jury. S. r. Brown, 


oo2, 


The functions of the court and jury are separate and distinet, and 


heither may invade the province of the other, if being the ex- 
clusive provinee of the court to explain the law and the exclusive 
province of the jury to determine the facts and apply the law as 
explained by the court to the facts as found. S. xv. Fogleman, 401, 


j Nonsuit 
1. Upon a motion as of nonsuit in a criminal action, made at the close 


of the State's evidence and renewed at the close of all the evidence, 
all the evidence, whether offered by the State or elicited from 
defendant's witnesses, will be considered in the light most favorable 
to the State, and it is entitled to every veasonable intendment 
thereon and every reasonable inference therefrom, and only evi- 
dence favorable to the State will be considered, the weight and 


mr th 


credibility of the evidence being for the jury. 8. vo Ammons, T53. 


k Verdict 
1. Where the verdict of the jury is incomplete, insensible or requgnant 


the trial court may, before the verdict has been accepted by him, 
instruct the jury to reconsider, and where in a prosecution for 
offering a bribe to a juror the jury returns a verdict of “guilty of 
attempt,’ and the trial court gives additional instrvctions and the 
jury then brings in a verdict of “guilty of offering a bribe" to a 
juror, an exception to the trial court's refusal to eceept the first 
verdict will not be sustained, and sentence on the second verdiet 
Will be upheld. &. cv. Noland, 329. 
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IK Judgment and Sentence, 
f Capias 
1. Judgment in this prosecution for abandonment of wife held not 
conditional, CC. S., 4449, but order that capias issue at any time on 
motion of solicitor is void and not a part of judgment, and capias 
may issue only upon order of the court. S. v. Afanon, 52. 


L Appeals in Criminal Cases. 
a Prosecution of Appeals Under Rules of Court 

1. Where nothing is done to perfect the appeal of a defendant, although 
he was allowed to appeal in forma pauperis, and the appeal is not 
ready for argument at the call of the district to which it belongs, 
the appeal will be dismissed on motion of the State. S. v. Hines, 
OUT. 

d Record and Leceptions 

1. A broadside exception to the charge as given will not be considered. 
S. vu. Brown, 392. 

2, Under the facts and circumstances of this case the trial court’s find- 
ing upon the order of the Supreme Court for a correction of the 
minutes, that the record as formerly certified spoke the truth as the 
records then existed, is ke/d within his discretion. Jbid. 


3. Where defendant does not object to the admission of certain evidence 
upon the trial he may not complain for the first time in the 
Supreme Court on appeal, and held further the evidence complained 
of was favorable to defendant. 8S. v. Stone, 666. 


e Review 
1. A motion for a continuance is addressed te the discretion of the 


trial court, and in the absence of abuse, his ruling thereon is not 
reviewable. S. v. Banks, 238. 


2. The admission of testimony of a witness that the deceased was 
“captain” of a group of bonus marchers, and testimony of another 
witness in explanation of his previous testimony on private exami- 
nation is held not to constitute reversible error in this prosecution 
for homicide. Ibid. 


. Exclusion of evidence relative to defendant's kinship to deceased 
and of deceased's financial condition as tending to support theory 
of suicide is held not prejudicial on the whole record in this prose- 
cution for homicide. S. v. Brown, 392. 


. Acceptance of verdict of “guilty of manslaughter” after poll of jury 
held not prejudicial under facts of this case. Ibid. 


G2 


a 


. Where the allegations in defendant’s motion for a new trial for mis- 
conduct affecting the jury and the solicitor’s affidavit filed in re- 
spouse thereto are conflicting as to whether the jury knew of the 
alleged misconduct, and the trial court overrules the motion without 
finding the facts, there being no request therefor, the Supreme 
Court will not attempt to find the facts from the conflicting aver- 
ments, but it will presume that the trial court found*facts sup- 
porting his action, and his judgment refusing the motion for a new 
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trial will be upheld, the regularity of the trial being presumed 
with the burden on appellant to show prejudicial error. S. v. 
Harris, 422, 

6. The verdict of the jury, based upon correct and full instructions 
from the court, must stand as returned by the jury and recorded 
in the minutes of the court, and it may not be disturbed or set 
uside by the Supreme Court on appeal. 8S. v. Langley, 687. 


Continued, 


7. On appeal in a criminal case the Supreme Court is confined to mat- 
ters of law or legal inference. Art. IV, sec. 8. S. vu. Whiteside, 710. 


8. The granting in the presence of the jury of the solicitor's motion to 
nol, pros, with leave as to some of several defendants will not be 
held prejudicial to the remaining defendants upon their appeal 
from a conviction, there being no objection by the defendants 
against whom the case was nol. prossed with leave. S. vw. AMMONS, 
793, 

9. Where in a prosecution for malicious castration defendant's physi- 
cian, offered as a witness, has been allowed to  ‘estify as to de- 
fendant’s weak physical condition, the exclusion of his testimony 
as to the diseases with which defendant was suffering will not be 
held prejudicial although defendant had testified as to them, the 
defendant when he became a witness being as other witnesses and 
subject to the same rules. JDid. 


DAMAGES. 
C Grounds for Recovery of Damages. 
d Costs and Expenses of Collection or Litigation 


1. Ordinarily, counsel fees may not be included as an element of dam- 
ages, nor allowed as a part of the costs in a civil action or special 
proceeding, although the court may under statutory or chancery 
powers allow attorney fees in certain instances where the attorney 
is appointed by the court. Zn re Will of Howell, 437, 

IY Measure of Damages. 
b Breach of Contract. (For breach of contract to devise see Wills B ec.) 

1. The measure of damages fur the breach of a contract is the loss 
suifered by plaintiff at the time of the breach which was within 
the reasonable contemplation of the parties, and not the loss as of 
the time for performance under its terms. Ma.rieeli v. Distributing 
Co., 309. 

2. Substantial damages for breach of contract may be recovered only 
if plaintiff is ready, able and willing to perform his obligations at 
the time of the breach, otherwise plaintiff may recover only 
nominal damages. Baird v. Ball, 469. 


DEATH. 
B Actions for Wrongful Death. 
a Time Within Which Action Must be Brought 


1. An action for wrongful death must be brought within one year of 
the accrual of the cause of action, and plaintiff must prove that the 
action was brought within the prescribed time, and this provision 
is not a statute of limitation but a condition affecting the cause of 
action, C. 8., 160. Afathis v. Mfg. Co., 484. 
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2, Where a proceeding for compensation is instituted before the In- 
dustrial Commission by the dependent widow of a deceased em- 
ployee against the employer and its insurance carrier, and the pro- 
ceeding is dismissed, an action thereafter begun in the Superior 
Court by the widow as administratrix against the employer to 
recover for the employee's wrongful death will not be considered 
a continuation of the proceedings before the Industrial Commission 
so as to relate back to the time of the institution of such proceed- 
ines, and the action instituted in the Superior Court is barred if 
not brought within one year from the employee’s death. C. S,, 
160, there being a distinction between dismissal of proceedings un- 
der the Compensation Act and a nonsuit entered in an action 
instituted in the Superior Court entitling plaintiff to institute a new 
action within one year, C. 8., 415. Ibid. 


8, Where an action for wrongful death has been instituted within one 
year from the accrual of the cause of action, and a nonsuit has 
been entered therein, and plaintiff has paid all costs charged 
against her in the action, the plaintiff may maintain another action 
commenced within one year from the date of the nonsuit, C. S., 
415, although more than a year has elapsed since the accrual of 
the cause of action, C. S., 160, and the fact that the plaintiff has 
been assessed with additional costs upon motion for reassessment 
inade in the second action and has not paid the cost so reassessed 
is immaterial. Swainey v. Tea Co., 718. 


DEEDS AND CONVEYANCES. (Contracts to purchase see Vendor and 
Purchaser. } 


C Construction and Operation. 
f Conditions and Covenants 


1, Where certain property not owned by the grantor is included in the 
description in the deed through the mutual mistake of the parties, 
the grantee may not recover therefor on the deed’s covenant of 
seisin. Plotkin v. Bond Co., 508. 


2, Where a deed provides that it is subject to a written lease previously 
executed by the grantor, the grantee takes the premises subject to 
the lease although the lease is for more than three years and is not 
recorded, C. 8., 83809. Machinery Co. v. Post, 744. 


D Boundaries. 
e Definiteness of Description and Admissibility of Parol Evidence 

1. In an action involving the boundaries to Jands the plaintiff intro- 
duced evidence of a parol agreement between plaintiff and con- 
tiguous owners fixing the boundaries. The description in the deed 
introduced by plaintiff was unambiguous and was at variance with 
the boundaries agreed upon by parol: Held, the evidence of the 
parol agreement respecting the boundaries was incompetent, the 
parol agreement not being contemporaneous with the execution of 
the deed, and being in contradiction of the unambiguous description 
therein. Daniel v. Power Co., 274. 


DEMURRER see Pleadings D, 
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DESCENT AND DISTRIBUTION. 
B Persons Entitled and Their Respective Shares. 
c Bastards and Their Heirs 
1. Under statutory modification of the common law, the mother and 
brothers and sisters of a bastard may inherit from him, but the 


rule extends no further, and the brothers and sisters of the bas- 
tard’s mother may not inherit from him. Nharpe v. Carson, 5138. 


2. Illegitimate child is entitled to inherit property devised to its mother 
in fee defeasible upon mother dying without heirs. Paul v. Wil- 
loughby, 59d. 


DIVORCE. 
A Grounds for Divorce. 
e Grounds for Divorce a mensa et thoro 


1, Only the party injured is entitled to divorce a mensea et thoro, C. S., 
1660. Carnes v. Carnes, 636. 


D Jurisdiction and Proceedings. 
b Pleadings 


1. The pleadings in an action for divorce must be accompanied by the 
jurisdictional affidavit. Carnes v. Carnes, 686. 


EK Alimony. 
a@ Alimony Pendente Lite 


1. The amounts allowed for reasonable subsistence and counsel fees 
upon application for alimony pendente lite are determined by the 
trial court in his discretion and are not reviewable, although either 
party may apply for a modification before trial. C. 8., 1667. Tiede- 
mann wv. Tiedeniann, 682, 


b Alimony Upon Divorce A Mensa 


1. In order for the wife to be entitled to alimony in her action for 
divorce from bed and board she must allege and prove her grounds 
for such divorcee and that the acts complained of were without 
provocation on ber part, and where the verdict of the jury estab- 
lishes that both parties had offered such indignities to the person 
of the other as to render his or her condition intolerable and life 
burdensome, and judgment is entered granting each a divorce a 
mensa et thoro, the wife is not entitled to alimony as long as the 
verdict stands undisturbed, and the granting of alimony and counsel 
fees to her is error. Carnes v. Carnes, 6386. 


EF Custedy and Support of Children. 
d Enforcing Payment Ordered for Support of Children 
1. In a decree of absolute divorce the wife was given the custody of a 
minor daughter and the husband was ordered to pay a certain sum 
monthly for the child's support, and to execute a bond securing such 
payments, the case being retained with leave to the varties to appiy 
for a modification of the order, Upon a motion in the original 
cause for a renewal of the bond after the husband had been placed 
in a receiver's hands and had defaulted in the payments, an order 
was issued that the husband should pay the amount delinquent, 
that it should be a charge on his homestead and personal property 
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exemption when allotted, and that the receiver pay the sums out 
of assets in his hands: Held, the order that the sums assessed 
should be a charge on the husband's homestead and personal prop- 
erty exemptions was authorized by the original order and by 
statute, C. S., 1664, and the receiver having filed an answer to the 
motion, he admitted that the assets were in excess of the hus- 
band’s liabilities, rendering it unnecessary to decide whether the 
husband's exemptions should be first exhausted before resort to the 
assets in the receiver’s hands. War?ker v. Walker, 210, 


2 Where a decree for absolute divorce is entered which provides that 
the husband should pay to his wife certain sums monthly for the 
support of his minor child left in the mother’s custody, and that he 
should give bond securing the payments, and the cause is retained 
with leave to the parties to apply for a modification of the order: 
Held, the mother was an interested party, and the liability of the 
sureties of the bond is properly determined by a motion in the 
original cause, the action not being finally disposed of by the orig- 
inal decree for absolute divorce. Ibid. 


8. Where in a divorce decree the court orders that the husband pay 
certain sums for the support of his minor child, and the cause is 
retained, and upon motion in the cause it is determined that the 
husband was in default in the payments and he is ordered to pay 
the amount delinquent within a certain time: Held, execution 
against his person may not be entered without a hearing, and upon 
a judgment of the Supreme Court sustaining the order, the hus. 
band should be granted a reasonable extension of time for making 
the past-due payments. Ibid, 


DOWER. 
C Dower Consummate, 
a Rights of Widow and Creditors 


1. The decensed left an estate consisting of lands and interest in a 
number of various businesses and named trustees in his will to 
‘arry on the businesses for a period after his death, clothing them 
with full power to do so, The wife dissented from the will and 
claimed dower. Some of the lands were unencumbered but some 
had been mortgaged by the deceased in his lifetime and some by the 
trustees in carrying out the provisions of the will, the widow 
haying joined in all the instruments: Held. the widow was 
entitled to actual allotment of dower in the unencumbered lands 
and to the maney value of her dower in the encumbered lands, pay- 
able out of the proceeds of the sale of the remaining assets of the 
estate under the order of court, after deducting commissions (ue 
the trustees, reasonable attorney’s fees and charges of administra- 
tion. Parsons v. Leak, 86. 


DRAINAGE DISTRICTS. 
B Liens and Assessments. 
d Vacating and Reasscssment 


1. Under the facts of this case original assessment was not bar to ap- 
pellants’ motion to yacate assessment. Spence v. Granger, 2AT. 
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EIJECTMENT. 


B 


C 


Summary Ejectment. 
a jurisdiction 
A justice of the peace has jurisdiction of a summary action in eject- 


ment, C. S., 2865, 2376, and may determine the questions of tenancy 
and holding over, and while he has no equitable jurisdiction, he 
may consider equitable defenses set up in summary ejectment in 
so far as they relate to the issue of tenancy. Fertilizer Co. vr. 
Bowen, 3875. 


e Appeal 
1. In appeals from the justice of the peace in summary ejectment the 


Superior Court's jurisdiction Is exelusively derivative and it may 
not consider equities between the parties except in so far as they 
relate to the issue of tenancy, and where in the jastice’s court the 
defendant denies the tenancy and alleges that she was in possession 
under a contract of purchase made by plaintiff when it purchased 
the property at foreclosure sale, and on appeal the one issue as to 
tenaneyv is submitted to the jury and answered in defendant's favor, 
the issue determines the controversy, leaving the rights of the 
parties in respect to the equitable matters set up as a defense to be 
determined by a court of cempetent jurisdiction. Fertilizer Co. v. 
Bowen, 875. 


Pleadings and Evidence. 
b Evidence and Burden of Proof 
1. Plaintiff in ejectment has the burden of proving by the greater 


weight of evidence his good title against the world or against the 
defendant by estoppel. Shelly vu. Grainger, 488, 


2. Where in an action in ejectment involving a dispute in the boundary 


between the parties as called for in their deeds, the plaintiff intro- 
duces evidence tending to establish the line claimed by him by 
agreement, acquiescence and adverse user, and the defendant in- 
traduces evidence tending to establish the line as claimed by him, 
the conflicting evidence is properly submitted to the jury under 
correct instructions from the court as to burden of oroof, Lbid. 


ELECTRICITY. 
A Duties and Liabilities in Transmission of Fleetvicity. 


a@ Care Required in Respect to installation, Inspection and Maimtenance 
Of Wires and Equipment 
1. Evidence that plaintiff was injured by being struck by a bolt of light- 


ning as she passed within two feet of the telephone installed in her 
home, that her father had seen the bolt of lightning «n the telephone 
wires coming into the house. that the wires of the phone were 
“swealed” and the telephone instrument damaged, that bits of 
wood were knocked off the telephone poles for some distance from 
the house is held sufficient to be submitted to the jury on the issue 
of causal relation between the telephone company's negligence in 
failing to properly maintain a ground wire used tc prevent light- 
ning from entering the house over the wires. and the injury in 
suit. Gyuch-@t-Tel, Co... 252. 
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2. A public-service corporation maintained a primary wire charged with 
a deadly current of electricity along a highway from which 
secondary wires led across plaintiff's premises to his warehouse, 
all of which electrical equipment was furnished and installed by 
and was under the sole control and inspection of the electric 
company: Held, the electric company’s written contract with the 
owner of the warehouse that it would not be liable for damages 
which might occur on his property from electricity is void, such 
contract being against public policy as relieving the electric com- 
pany of negligence in respect to its duties to properly install, 
maintain and inspect its equipment. Collins v. Electric Co., 320. 


3. In an action for damages against aun electrie power company, evi- 
dence tending to show that plaintiff's warehouse caught fire at the 
point where defendant’s wire was attached to the warehouse by a 
bracket, and that the wires, poles, bracket and other electrical 
equipment were installed and maintained by the power company 
and were under its exclusive control and inspection is sufficient to 
be submitted to the jury under the doctrine of res ipsa loquitur. 
Ibid. 


4. The charge in this case, when construed as a whole, correctly in- 
structed the jury that they must find that the fire originated 
at defendant's electrical fixture before they could apply the doctrine 
of res ipsa loquitur. Ibid, 


EMINENT DOMAIN. 
C Compensation, 
ec Compensation for Injury to Contiguous Land 


1. On the question of the measure of damages to plaintiff's farm caused 
by the running of defendant’s transmission line across it, evidence 
of the danger from the line and the fear of people of injury there- 
from as affecting the decrease in value of the land is properly sub- 
mitted to the jury, and it is not objectionable as being contingent, 
remote, or a matter of speculation, and an instruction based thereon 
is not erroneous. Colvard v. Light Co., 97. 


e Measure and Elements of Damage 


1. Lands of the defendant public-service corporations were condemned 
by the State for the purpose of transferring same to the Federal 
Government for an inland waterway, Defendants maintained a 
bridge and trestle over the waters where the canal was to be con- 
structed, and it was necessary to destroy them, necessitating the 
construction of a temporary bridge for the maintenance of de- 
fendants'’ franchises. A permanent draw-bridge was thereafter con- 
structed by defendants in accordance with specifications and re- 
quirements of the United States Government in its jurisdiction 
over navigable waters. The trial court allowed compensation and 
damages for the lands actually taken, for the eusement acquired 
over the other lands of defendants, the amount reasonably ex- 
pended for the construction of the temporary bridge and the re- 
building of mains and electric lines: He/d, the amount reasonably 
expended by defendants for the construction of the draw-bridge 
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i 


KQUITY 
equitable remedies see Injunction, Money Received, etc., equitable mort- 
gage see Mortgages B c¢.) 


in accordance with the specifications of the United States Govern- 
ment should have been included as an elemenn of damages, the 
construction of such draw-bridge being necessary for the preserva- 
tion of defendants’ franchises as public-service corporations, and 
for the preservation of the value of their property not included in 
the right of way condemned. Jlyers v. Causeway Co., 260. 


Title and Rights Acquired. 
Bb Time of Transfer of Title 
1. Where condemnation proceedings are instituted by the State and are 


prosecuted to a final determination the State is deemed the owner 
of the land from the commencement of the proceedings. S. vw. 
Floyd, 298. 


Joinder of equitable and legal remedies see Actions B a: particular 
D 


WSTATES—Created by will see Wills E b; Qower see Dower, tenancy in com- 


mon see Tenants in Common. 


ESTOPPEL. 
B By Record. 


a Creation and Operation in General 
1. A verdict in plaintiff's favor was set aside by consent of the parties 


upoh condition that the defendant would withdraw his plea of the 
statute of limitations. Upon the second trial a nonsuit was entered. 
Within a year the present suit was instituted under the provisions 
of C. S8., 415, and the defendant set up the plea of the statute of 
limitations: J7c/d, the agreement net to plead the statute of limita- 
tions does not apply to the present suit, the bringing of a suit after 
nonsuit constituting a different action though the causes of action 
are the same, and an order striking out the plea of the statute of 
limitations is error, Lodn Co. v. Warren, 50. 


2. Where parties are permitted by a referee to intervene in a pending 


vause involying the question of priorities of claim of dower and 
other cluims against the estate of a decedent, and the order of the 
referee allowing them to intervene specifies that tue claims of the 
interveners shall be heard without affecting the right of priority 
of the original parties whose claims had already been heard by 
him: Held, the interveners are bound by the limitat‘ons in the order 
and may not claim priority over the original parties to the action. 
Parsons v. Leak, 92. 


C Equitable Iestoppel. 


a Grounds and Essentials 
1. In an action involving plaintiff's liability to a bank on his unquali- 


fied endorsement of a note, plaintiff sought to set up a parol agree- 
ment that the note should be paid out of collateral given by the 
maker to the bank and that in no event was the plaintiff to be held 
liable thereon. The plaintiff accepted the proceeds of the note in 
payment of material furnished the maker. The plaintiff contended 
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that he had lost his right to a materialman’s lien by reason of the 
transaction: Heid, the contention respecting the loss of the Hien is 
unavailing, the plaintiff having had ample opportunity of protecting 
himself by a qualified endorsement. Kindler v, Trust Co., 198. 


EVIDENCE. (In criminal cases see Criminal Law G and Titles of Particular 
Crimes; in particular actions see Particular Titles of Actions. ) 
A Judicial Notice. 
ec Facts Within Common Knowledge 
1. The courts will take judicial notice of the fact that the season for 
producers’ sales of tobacco in North Carolina begins about 1 Sep- 
tember aud closes about 1 February, and that the crop is chiefly 
sold during September, October and November, and that only a 
small portion is sold during December and January. Grent et. 
Bordcn, 415. 


C Burden of Proof. (Burden of proof in particular actions see Particular 
Titles of Actions, in criminal cases see Criminal Law G a,) 
a General Rules 
1. The terms “greater weight of the evidence’ and ‘preponderance of 
the cyidence” are svnonyinous, and the charge of the ceurt that 
the burden was on defendant to prove by the greater weight of the 
evidence his defense of fraud set up in an action to recover the 
balance due on the purchase price of an article, will not be held 
for error on the plaintiff's exception cn the ground that the court 
should have charged that the burden of proving the defense was 
by the preponderance of the evidence. Supply Co. ev. Conoly, GT7. 
2, Burden of proof is a substantial right. Furst cv. Taylor, 608. 
D Relevancy and Materiality in General. 
b Transactions with Decedent 
1. A father endorsed his sun's note as guarantor and was sued thereon 
by the payee. Upon the trial the father was allowed to testify as to 
transactions with the prvee’s agent, who had died prior to the trial, 
that the note was for fertilizer sold the son the previous vear and 
that his guarantee was solely in consideration of the payee's agree- 
ment to furnish the son fertilizer on open account the ensuing vear, 
and that the payee had wrongfully refused to so furnish the ferti- 
lizer under the agreement. It appeared that the agent guaranteed 
nil notes to the payee. eld, the father’s testimony was not in- 
competent under C. 8., 1700, the payee’s agent not being a party 
interested in the event within the meaning of the statute, since 
the father would have no right of action against the agent had he 
lost the suit, and the release of the father upon the ground that the 
pavee had wrongfuliy breached the contract wowd also release the 
ngent on his guarantee to the payee, his principal. Chemical Co. 
v, Griffin, 5o9. 
f Impeaching, Corratorating and Credibility of Witnesses 
1, The fact that witnesses made inconsistent statements does not render 
their testimony incompetent, but affects only their credibility, which 
is for the determination of the jury. Maeriell v, Distributing Co., 
309. 
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he Reeord at Former Trial or Proceedings 
1. Where a defendant has been examined after the filing ef the com- 
plaint in the action, but before trial in accordance with C. 8., 900, 
his answers to the questions propounded on the examination are 
competent as evidence at the trial. Sicatirey v. Tea Co., 713. 


H Hearsay lvidence. 
e Declarations by Decedent Against Interest, (Yransaetionus or ecommuni- 
cations with decedent see hereunder D b.) 

1. In an action against the administrator of a deceased person to re- 
cover for breach of the deceased’s contract to devise, testimony 
of witnesses not interested in the event us to declarations made 
by the deceased against his interest was propevly admitted, and 
testimony of defendant’s witnesses as to declarations of the de- 
ceased not made in the presence of plaintiff and not against the 
deceased's Interest was properly excluded as hearsay. C. S., 1795. 
ffayer v. Whitener, TAT, 


Jo Parol Evidence Affecting Writings. (Admissibility to establish bound- 
aries see Deeds and Conveyances D ec.) 
a General Rules of Admissibility 

1. Although parol evidence is not admissible to contradict, vary, or add 
to a written instrument, where the contract is not required to be 
in writing and part is written and part unwritten, the unwritten 
part may be established by parol if it does not contradict the 
writing, and in preper cases it may be shown by parol that an 
obligation was fo be assumed only upon a certain contingency or 
that payment was to be made out of a particular fund or that 

specitied credits should be allowed. Aindler re. Trust Co., 198, 


2. Parol evidence is admissible to establish the unwritten part of a 
contract When such evidence does not contradict the written terms, 
und the contract is not required by law to be in writing, and in 
this case parol cvidence is held compctent to establish an agreement 
that defendant would put up margin to protect plaintiff from a 
drojy in the priee of cotton although each purchasing order was in 
writing and made no reference to the agreement to put up margin. 
NSniith field Mitts, Die. ve. Stevens, 382. 


o, Written terms of contract may be waived by conduct clearly showing 
wn intent fo waive ifs provisions. Jffg. Co. vw. Lefhoicits, 449, 


K Expert and Opinion Fvidence. (In criminal cases see Criminal Law 
x i) 
bh Subjects of Earpert or Opinion Evidence 

1. In an action by an employee against a Jogging or tram road to re- 
cover for injuries received by the employee while attempting to 
apply a hand brake on the cars, the aiv brakes thereon having 
become in such state of disrepair as to render them useless, the 
admission of testimony of witnesses of vears of expericnee and with 
perscnal knowledge of the facts as to the operation of hand and 
air brakes and as to whether the injury could have been avoided 
had the air brakes been repaired and used, is held not to constitute 

reversible error. Bateman ve. Brooks, 176. 
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EXECUTION. 
B Property Subject to Execution. 
e Personal Property Heemptions. (May be charged for support of child 
upon divorce of parents see Divorce F d 1.) 

1. The tive-hundred-dollar perscnal property exemption prescribed by 
Art. X, sec. 1, of our Constitution entitles a judgment debtor to the 
amount of the exemption at all times, and such sum may be set 
apart for the comfort and support of the judgment debtor as often 
as the judgment debtor may be pressed with executions. Comr. of 

Banks vu. Yelverton, 441, 


>, Where supplemental proceedings are instituted upon return of execu- 
tion unsatisfied on a judgment against a husband and wife, C. S., 
721, and it appears that the husband is totally and permanently 
disabled und has no property upon which execution could be levied, 
but is receiving the sum of three hundred dollars a month under 
disability insurance: Held, the judgment debtor is entitled, under 
his personal property exemption, to the three hundred dollars each 
mouth if such amount is necessary for the support of himself and 
wife, and an order appointing a receiver to collect the sum each 
month and apply it to the judgment after setting apart the per- 
sohal property exemption, C. S., T22, 1s erroneous, it not being 
permissible for the monthly payments to be thus pyramided. Jbid. 


J Supplementary Proceedings. 
e Funds Subject to Attachment 

1. While the statute prescribes the manner in which a judgment debtor's 
personal property exemption must be set aside, C. S., 787, the 
exemption exists by virtue of the Constitution, and where the 
judgment debtor has not waived his exemption he is entitled to 
Glaim it in supplemental pruceedings instituted by the judgment 
creditor. Comr, of Banks vu. Yelverton, 441. 


¥, Execution on a judgment against defendants was returned unsatisfied 
and plaintiff instituted supplemental proceedings, Plaintiff levied 
on certain funds in the hands of the liquidator of an insolvent bank 
aud obtained an order restraining the liquidator from disposing 
of the funds. The trial court found that the funds levied upon 
were jRlid into the hands of the liquidator by persous other than 
the defendants and were paid to him for distribution to the deposi- 
tors and creditors of the bank pursuant to the terms and conditions 
suggested by the court for the disposition of criminal actions against 
defendants for violation of the banking laws. Upon the facts found 
the trial court adjudged that the funds were not subject to any 
lien by reason of the levy and that the restraining order be dis- 
solved. Held, the facts found support the order, it appearing that 
the liquidator had no funds in his hands belcnging to defendants 
and was not indebted to them, and an exception to the order can- 
not be sustained, there being no exception to the findings of fact. 
Higgins vu. Chimney Rock Corp., 688. 


IK Téxecution Against the Person, 
a Growids Therefor 
1. Execution against the person of a nonresident defendant may not 
issue in an action for damages resulting from an automobile col- 
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lision in this State where the jury does not find that the injury 
was wilful or wanton, since a resident defendant would not be 
subject thereto. Little v. Miles, 646. 


INECUTORS AND ADMINISTRATORS. (Rules of descent see Descent and 
Distribution, construction of wills see Wills E.) 
3 Assets, Appraisal and Inventory. 
e€ Insurance Funds 
1. Under our Constitution and statutes the law favors exemption of the 
proceeds of life insurance from the claims of creditors of the in- 
sured as against the interests of the insured's wife and children. 
Art, XN, sec. 7, N. C. Code, sec, 6464. Comr. of Benks v. Yelverton, 
441, 
C Control and Management of Estate. 
¢ Operation and JNanagement by Exccutor or Administrator in General 
J. Where a caveat is filed to a will the executor is required by statute 
to suspend all operations relating to the settlement of the estate 
und to preserve the property until a decision of the issue is had, 
C. S., #161, and in the observance of the mandate to preserve the 
property the executor may operate and manage the property in 
the exercise of that degree of care, diligence and honesty which 
he would exercise in the management of his owr. property, or he 
may institute a civil action in which all persons having an interest 
are made parties and request the court in its equity jurisdiction to 
authorize such operation, or he may apply to the clerk in his 
probate jurisdiction for such authorization. Tardy and Co. v. 
Turnage, 538. 
d Personal Liability of Executor in Management of Esiate 
1. Where an executor of an estate consisting mainly of farm lands has 
applied to the clerk for authority to operate the farms pending the 
determination of caveat proceedings filed in the cause, and has 
obtained an order therefor approved by the judge of the Superior 
Court, and has operated the farms through tenants as was the 
testator’s custom, making the necessary advancements to them, and 
has exercised due diligence and good faith therein, neither the 
executor nor his bondsman may be held liable to she estate or its 
creditors for loss eccasioned in such operation, such loss being paid 
out of the cash assets of the estate, nor can they be held liable for 
expenses incurred in marketing the crop or the purchase of equip- 
ment used in the cultivation of the farms, or for personal property 
of the estate used therefor, and all such items having been paid 
out of the assets of the estate, the principle that an executor has no 
authority to create a posthumous debt has no applecation. Hardy 
aqnd Co. v. Turnage, a3. 


I) Allowance and Payment of Claims. (Liability of estate on intestate’s 
contract fo devise see Wills B.) 
d Determination of Whether Items are Chargeable Against Estate or 
Beneficiaries 
1. The insured and the beneficiaries in a policy of life insurance exe- 
cuted a note to the insurer for borrowed money and assigned the 


INDEX. 879 


EXECUTORS AND ADMINISTRATORS D d—Continued, 
policy to the insurer as security therefor. The insured received the 
proceeds of the note and used same for his exclusive benefit, carried 
the note on his books as a personal liability, and paid the interest 
thereon during his lifetime. Upon his death, the beneficiaries, as 
his executors named in his will, paid the note out of the general 
assets of the extate and received from the insurer the full amount 
of the policy. Held. the executors could not be made to account to 
the estate for the amount of the note, the note being a personal 
liability of the testatar, and there being no provision in the policy 
that upon the maturity of the policy any sum due on account of a 
loan on the policy should be deducted in the settlement with the 
beneficiaries, aud the fact that the executors and the beneficiaries 
were the same is immaterial. Ji re Estate of Wright, 500. 
e Priorities 
1. The widow's dower right in the lands of her deceased husband is an 
interest in his estate, dud lis executors are entitled to payment 
of Commissions due them, together with reasonable attorney's fees, 
cost and charges of administration before the payment to the 
widow of the money value of her dower right in lands sold under 
mortgages executed by her husband and his executors in which 
she joined. Parsons v. Leak, 86. 
F Distribution of Estate, 
e By Agreement of Interestcd Parties 
1. Under the facts and circumstances of this case it is held that an 
avreement entered into by the heirs at law of the testator providing 
for the distribution “of the remainder of the estate” of the testator, 
ayywied to beth the real and personal estate, and under its terms 
the respondents were entitled to the proportion designated in the 
iwreement of the rents and profits from the testators lands as 
uzainst the life tenant under the will, Jr re state of Wright, 
465. 
G Personal Rights and Liabilities of Executors and Adininistrators, (Per- 
sonal liability in management of estate see hereunder C d.) 
a Right to Contnrissions 


‘ 
1 
é 
< 


1, The commissions allowed executors and administrators are in reason- 
able payment for services rendered by them in the performance of 
their duties, and in proper instances include reasonable costs, 
charges and attorneys’ fees necessary to the performance of their 
duties, and under the provisions of the statute, C. 8., 167, such 
sums may be retained by them out of the assets of the estate 
against the rights of creditors and all persons Claiming an interest 
in the estate. Pursous uv. Leak, 86. 

e Liabilities on Bounds 

1. The bond of an administrator covers “all moneys received under 
color of official authority,” and where the administrator is paid the 
proceeds of an insurance policy on the life of his intestate, and 
it is later determined by judgment of the Superior Court affirmed 
by the Supreme Court that the proceeds of the policy were the 
property of the estate of the intestate’s wife, and the administrator 
fails to acccunt therefor to her estate, his bond as administrator is 
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liable therefor, although the funds were improperly paid into his 
hands as administrator, and the liability of the surety on his ad- 
ministration bond may be determined in the original action to 
Which the surety lias later been made a party defendant. Parker v. 
Potter, 407. 


EXEMPTIONS see Isxecution Boe; personal property exemption may be 
charged for support of child upon divorce see Divorce Fo d 1: property 
exempt from taxation see Taxation B d. 


FALSE PRETENSE—Issuing worthless cheek sce Bills and Notes DD f. 


FIATURES. 
B Right to Removal. 
b Where Premises Can Be Restored to Original Condition 


1. Where the lessee of real property purchases certain. personal prop- 


FOOD. 


erty under a registered conditional sales contract and installs same 
in the leased premises, the Jessee being under coutract with the 
lessor to make all alterations in the building nevessary for the 
purpose fo which the lessee was to use the property and to pay 
for all equipment required therefor, and the lessee fails to pay for 
the personal property installed in the building, and it appears that 
the personal property cannot be removed without substantial dam- 
age to the building. but that such damage can be fully and ade- 
quately compensated in money: ffeld, in the suit of the seHer of 
the personal property to have same sold for the payment of the 
balance due thereon he is entitled to have an issue as to the amount 
of Money necessary to restore the premises to their original condi- 
{ion submitted to the jury, and the rights of the lessor may be 
protected by judgment of the court requiring the seller to reimburse 
him for the damage to the building, since the proceeds of the sale 
of the personal property will be distributed under the orders of the 
court. Bruasicick Co. ve Bowling AlMeys, 6O9, 


A Liability of Manufacturer for Injury to Consumer. 


a Meleterious and Foreign Substances 


1. In this acticn to recover damages alleged to have heen caused by 


foretgn aid deleterious substances in a bottled drink it is held that 
the facts bring the ease within the rule of liability declared in 
Perry ve Bottling Co., WGN, C., 175, and Broom v. Bottling Co., 
LOO NLC. 55. Dry. Bottling Co., 222. 


2. The manufacturer or bottler of drinks owes the Quty of ustng due 


care to see that the bottled beverage contains no noxious substance, 
and where foreten and deleterious substances are negligently mixed 
with the drink which is bottled in opaque glass which would prevent 
the discovery of the noxious substance upon reasonable inspection 
by the cousumer, the manufacturer may be held lialle to the ulti- 
mate consumer who purchased it from-van intermediate dealer for 
the injury caused thereby although there is no contractual relation 
between the manufacturer and the ultimate consumer, Broadiray 
vu. Grinces, O25. 
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8. The mere fact of injury from the drinking of a bottled beverage is 
not proof of negligence on the part of the manufacturer or of 
proximate cause, but the evidence in this case is held sufficient to 
justify the verdict of the jury establishing negligent failure of 
inspection, injury, proximate cause and damage. bid. 


4. In an action by the ultimate consumer of a bottled drink to recover 
for injuries caused by a noxious substance contained therein, 
evidence that other drinks bottled by the defendant contained 
foreign substance is held competent when properly confined by the 
court. Lbid. 


FRAUD. 
A Deception Constituting Fraud. 
ad dn General 
1. The essential elements of actionable fraud are a representation, its 
falsity. knowledge and fraudulent intent on the part of the person 
making it, deception and injury. Plothin v. Bond Ca., 508: Dallas ev. 
Wagner, 517. 


2. Fraud may not be specifically defined by the courts, and in this 
action to recover the purchase price of an article it is held the 
purchaser sufficiently alleged and proved fraud in misrepresenta- 
tion of article inducing its purchase. Nupply Co. vt. Conoly, OT7. 

b Misrepresentation of Past or Subsisting Fact 

1. Where in an action for fraud the evidence is to the effect that plain- 
tiff purchased a diamond pin and ring which defendant guaranteed 
in writing were genuine, and that the written guarantee also con- 
fained a stipulation that defendant would loan thereon a certain 
sum at any time within twelve months, and that defendant refused 
to loan the amount stipulated within the specified time Upon de- 
mind, but there is no evidence that the diamonds were not genuine : 
ficld, the plaintiff's action for fraud should have been nonsuited, 
the plaintiff's remedy, if any he has, being for breach of the con- 
tract to loa@u the amount stipulated, Dallas v. Wagyner, 517, 

d@ BKiroivledge aud Intent to Deccive 

1. A, conveved certain land to B. B. conveyed the northern corner 
thereof to the city, and then conveyed fhe remainder to defendant 
by deed describing the Whole tract and including in the description 
the part previcusly conveyed to the city. The defendant conveyed 
the land to plaintiff by deed erroneously containing the description 
in the original deed to B. Defendant's agent pointed out the land 
to plaintiff and represented that certain Jand adjoining the prop- 
erty on the west was included therein, <All the deeds were recorded, 
and plaintiff given opportunity to investigate the title. The de- 
seription in the deed would have disclosed that the land to the west 
Was not included therein. There was no evidence that defendant's 
agents knew that a part of the property had been conveyed to the 
city, or that they knew the boundaries of the property. Held, the 
erantol’s action to recover damages for fraud should have been 
nonsuited, there being evidence that the grantee should have dis- 
covered the error through proper diligence, and there being no 
evidence of knowledge or frandulent intent on the part of the 
grantee’s agents. Plothin v. Bond Co., 508, 
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e Deception and Plaintiffs Duty to Aseertain Fucts 
d. It is the duty of the grantee in a deed to read the instrument unless 


prevented from so doing by fraud or misrepresentation on the part 
of the grantor, and where he fails to read the instrument after full 
Opportunity he mav not recover on the ground of fraud for the 
failure of the deed to convey certain adjoining land represented by 
the grantor to be included therein. Plothin a. Boud Co,, 50S. 


“here in an action for fraud there is no evidence “hat plaintiff was 
illiterate or that he was prevented from reading the agreement by 
any trick, artifice, scheme or device, and no evidence of any mis- 
representation on the part of defendant's agent. and it appears 
that the agreement signed by plainriff clearly and in detuil set 
forth the elements of the transaction, the defendant's motion as 
of nonsuit is preperly allowed, the evidence failing to bring the case 
Within any of the exceptions to the rule that the frilure to read an 
instrument constitutes negligence barring a recovery for the failure 
of the instrument to contain the agreement as understood by yplain- 
tiff. Dorrity « Building and Loan Asso., 698, 


FRAUDS, STATUTE OF. 
A Promise to Answer for Debt or Default of Another. 


Jc 
4 
4 


«@ Ncope and Applicability 
1, The petitioner owned a certificate of time deposit in a certain bank. 


Upenu demand on the bank for payment thereof a clause in the 
certificate requiring thirty days notice of withdrawal was invoked. 
There was evidence that thereafter the presideat of the bank 
persuaded the petitioner to leave the money on deposit and promised 
to become personally Hable therefor, and to execute a mortgage 
on certain of his real preperty as security. There was evidence, 
also, that the president was an endorser on Javge wambers of notes, 
efe.. held by the bank and that he owned a large number of shares 
af its capital stock, and that the withdrawal by the petitioner 
would have caused the bank to clese its doors, resulting in the 
president's immediate liability te the bank. Phereafter the bank 
hecame insolvent, The president of the bank was plaeed in receiver- 
ship, and the receiver denied the petitioner's claim agatust bis 
estate, and the petitioner appealed to the Superior Court: eld, the 
evidence tended te establish that the premise by the president of 
the bank to become personally liable for the deposit was supported 
by a new and independent consideration, and constituted an original 
undertaking by him, and the agreement does not come within the 
provisions of the statute of fraud, CC. oS.) OST. and parol evidence 
thereof was competent. Dillard ve. Walker, 10, 


Application of Statute in General. 
e Herecuted Contracts 
1. In this action for breach of a contract to devise there was evidence 


teliding ta show that defendant's intestate induced plaintiff to 
support and take care ef him for the remainder of his life under 
a contract to devise his lands to plaintiff, and that plaintiff fully 
performed his contract: /feld, the defendant will not be wlowed to 
set up the statute ef frauds as a bar to the action, the plaintiff 
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FRAUDS, STATUTE OF I c—Continucd. 
having rendered seryices In reliance on the intestate’s promise and 
it being inequitable to permit defendant to take advantage of the 
bad faith of his intestate. Jfager vu. Whitener, TAT. 


FRAUDULENT CONVEYANCES. 
A Yransfers and Transactions Invalid. 
a Nature ard Form of Transfer 

1, Where the complaint alleges that the plaintiff was a creditor of the 
defendant under a docketed judgment and seeks to set aside on the 
ground of fraud and conspiracy a subsequent, registered deed 
executed by the defendant to his wife, and the answer alleges that 
the deed was made upon adequate consideration, and also alleges 
that the defendant owed a large sum of money to his wife and had 
promised to convey the land to her as security: He/ld, a jJudement 
cu the pleadings setting aside the deed as against the issuance of 
execution is erroneous, for, although the answer 1s ambiguous, the 
question of whether the conveyance was a deed as imported on its 
face or in cffect a mortgage to secure a debt, is a question for the 
determination of the jury: and should the jury answer the issue 
adversely to the plaintiff, the validity of the instrument must be 
determined by the principles announced in Amen vu. Walker, 165 
N. C,, 224. Foster vu. jALoore, 9. 


GAMBLING, 
B Prosecution and Punishment. 
@ Bvidence 

1, In establishing by circumstantial evidence the promotion of a lottery 
in violation of C. S., 4428, it is permissible for the State to show the 
association between the defendants and their financial relation to 
the transactions, and to this end testimony of declarations of one 
of them made in the presence of the other tending to establish 
such association and the participation of the defendants in the 
transactions is Competent, and testimony of defendants’ possession 
of certain slips of paper with numbers on them ix competent where 
the evidence shows that they were essential to the consummation 
of the lottery, aud testimony of the receipt and disbursement of 
money by one of them is also competent. &. vu. Zrgram, O77, 


GUARDIAN AND WARD. 
B Appointment, Qualification and Tenure. 
a Jurisdiction to Appoint 

1. The court originally appointing a guardian ordinarily has jurisdic- 
tion to appoint his successor though the residence of the ward may 
have been changed in the meantime. and this is especially true 
where suit against the original guardian is necessary to obtain a 
settlement. Bank vw. Parker, d4. 


>, A ward may not bring an action in the Superior Court by her next 
friend to remove her guardian appointed by the clerk, appoint 
another, compel an accounting, aud to recover damages against 
the guardian and the bondsman for breach of the official bound, 
the Superior Court in such instances being without jurisdiction, 
the ward's remedy being to ask for an accounting before the clerk, 
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and then far cause fo ask the clerk to remove the guardian ap- 
pointed ty him and fo appoint another, which guardian could 
maintain an auction against the former guardian and the bondsman. 
Hoses v. Moses, G57. 


HW Liabilities on Bonds. 
ad fn General 

1. The office of the ordinary guardian is not for a definife term although 
his bond is required to be renewed every three years, C. S8., 2165, 
hut ts usually for the nonage of the ward, and where successive 
bends have been given with different sureties, the sureties among 
themselves become additional sureties, and upon default of the 
euardian they are Hable to contribution among themselves propor- 
tionate to the amount of their respective bonds, though the de- 
fault may have occurred prior to the time any particulary bond may 
have been executed, Cases of Habilitv upon the bonds of clerks 
ef the Superior Court, cited and distinguished. Vhoruton vo Bar- 
bowr, OS5. 


2. There is no statutory power given ea clerk of the Stiperior Court to 


release the liability of sureties on a guardianship bond, and such 
th order made by the clerk, espectally after default of the guardian, 
is bevond his authority and of no effect. bid. 


HIGHWAYS—Authority of county to assume township road bonds see Coun- 
ties fo bs negligent driving of automohiles on highways see Automobiles C. 


HOMESTEAD-—May be charged for support of child upon divorce of parents 
see Divorce I? ds 1. 


HOMICIDE. 
BO Murder. 
¢@ Idurder in the First Deyree 
1. Evidence tending to show that defendant killed the deceased with a 
deadly weapon while attempting to perpetrate a robbery is sufticient 
to be submitted to the jury on the issue of first degree murder, 
CLS. £200, the credibility and probative force of the evidence being 
for the jury. S.or, Langley, OST. 
C Manslaughter. 
a Negligence or Culpability of Defendant 
1. In a presecution for the felonious slaying of a pedestrian upon the 
highway, alleged to lave been caused by the defendant's culpable 
negligence in driving his car, am instruction that if the defendant 
Was gulity of violating a statute enacted for the safety of persots 
upon the highway, and that such violation proximately resulted in 
death, that the defendant weuld be guilty of manslaughter at least, 
is Aefd erroneous as giving the test ef civil Hability rather than that 
of criminal responsibility, NS. uv. Cope, 28, 


2. evidence tending te show that all of the defendants were drunk and 
riding in the front seat of a car driven by one of then) in a manner 
coltrary to statute, and that the appealing defendant, being mee 
becuse not permitted to drive, grabbed the steering wheel, causing 
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the car to run into a filling station in a reckless manner, resulting 
in the denth of the deceased, is held sufficient to overrule a de- 
murrer to the evidence in a prosecution for felonious slaying. S. v. 
Harvell, 32. 


2 Tn this prosecution for a felonious slaying resulting from the negli- 
gent operation of an automobile, the instruetion relating to eul- 
pable negligence, though inexact, is held not to contain reversible 
error, there being no evidence that the violation of the traffic regu- 
lution was unintentional or inadvertent. Jbid, 


4. Kyidence that the defendant, while intoxicated, drove an automobile 
on a public highway from one side of the road to the other in a 
reckless Manner, resulting in the car overturning and the death of 
av person viding in the car, is held sufficient to be submitted to the 
jury in a prosecution for manslaughter. 8. tv, Dills, 85. 


>. In this prosecution for manslaughter, based on the defendant's cul- 
pible negligence, the charge of the court in the statement of the 
abstract principles of law involved was not strictly correct, but in 
its application of the law to the facts of the case it correctly 
charged that the uccident and death in question must have been 
proximately caused by defendant's culpable negligence, and the 
defendant admitted that the death of the deceased was caused by 
the accident: Held, the charge does not contain reversible error. 
Lbid. 


b Negligence of the Deceased 


1. Criminal liability for culpable negligence is unaffected by contribu- 
tory begligence, as such, of the person killed. NS. vt. Cope 2s. 


G Evidence. 
b Presumptions and Burden of Prof 


1. Where the State establixbes a killing with a deadly weapon the 
burden is on the State to prove beyond a reasonable doubt that the 
defendant perpetrated the crime, and the burden is on the defend- 
ant to rebut the presumption of malice, or prove matters rendering 
the killing justifiable or excusable. SN. v. Barhs, 253, 


e Dying Declarations 


1. Testimony that deceased declared she was going to die, and that at 
the time of the declaration she was desperately sick and that death 
eusued within two days, constitutes a proper foundation for the 
admissibility of her dying declaration, and since a dying declaration 
is judged by the same standards as other evidence and is not ad- 
missible unless the declarant could testify to the same facts if he 
were a withess, the testimony of declarant’s attendiug physician 
as to whether declarant thought she was going to die at the time 
of the declaration is immaterial. 8. v. Layton, TO4, 


> The fact that a dying declaration does not identify defendant does 
not render it incompetent where there is ether sufficient evidence 
of defendant's identity as the perpetrator of the crime, the dying 
declaration being of a material fact connected with the crime, 
Lbid. 
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d Competency and Admissibility tn General 
1. Testimony that defendant's car contained, among other implements, 


tools adapted to robbery and burglary is held competent in this 
prosecution for homicide where the evidence tended to show that 
defendant killed deceased at deceased's store while attempting to 
rob him, and that after the crime defendant escaped in the car, the 
testimony being of a circumstance tending to show a design or 
Plan on the part of the defendant, and the fact that several days 
elapsed between the date of the killing and the seizure of defend- 
ants car is not sufficient to render the testimony incompetent, 
the probative force thereof being fer the jury. S. v. Fogleman, 
401, 


In a prosecution for homicide, evidence that defendant had made 


threats against a class of persons generally, in which class the 
deceased was included, in this case the employees of a certain cor- 
poration, is held competent to show malice, motive, premeditation 
nnd deliberation. S. 7. Casey, 411. 


e Weight and Sufficiency of Kridence 
1. Evidence tending to show that deceased was in an advanced stage of 


pregnancy and was found dead Iyving on ber bed where she had 
evidently been placed, it being impossible that she could have died 
in Such position, that she was purging some at the nose and mouth 
and a small quantity of bloody fluid was vozing from her yagina. 
but thet she was net in labor when she died, with medical opinion 
tesfimony that she died from a blow on the stomach, but that no 
bruises were found inside her body upon an autopsy, that the de- 
fondant, the deceased's husband, had been indicted for assaulting 
the deceased on previous oceasions, but that he did not return 
home on the night of her death until eleven o'clock, when according 
to his testimony, he found the door latched and went to his father's 
house for the night and did not see his wife until the next morning 
when he found her dead, and that defendant did not view his wife’s 
bedy after 1f had been removed to the undertaker's establishment 
is held insufficient to be submitted te the jury, and a nonsuit is 
entered by the Supreme Court on appeal. C. 8., 4648. S. cv. Carter, 
BO, 


?, The direct and circumstantial evidence in this case tended to show 


that defendant had quarreled with deceased and lad entered into 
a conspiracy to kill him, that deceased was murdered and that all 
the conspirators, including the appealing defendant, were present, 
viding and abetting in the commission of the crime: Held, the 
evidence was sufficient to be submitted to the jury and the appenl- 
ing defendant's exception to the refusal of her motion as of nousuit 
cannot be sustained. C. S., 4648. 8. v. drown, SOP. 


o Mvidence of identity of defendant as perpetrator of crime of murder 


in first degree held sufficient. N. aw. Fogleman, 401. 


4. Testimony tending to show that defendant shot and killed deceased, 


together with testimony of the dying declaration of the deceased 
identifving defendant as his assailant, and other evidence of iden- 
tity, motive, ete, is held sufficient to have been submitted to the 
jury, and their verdict of guilty of first degree murder is upheld. 
S. ct. Stone, 666. 
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5. Testimony of a witness, corroborated by other testimony, that de- 
fendant told him while both were in the county jail that defendant 
had killed the deceased and had prepared an alibi, with testimony 
of the witness's good character for truth and honesty, and testi- 
mony of the dying declaration of the deceased that he was killed 
by persons attempting to rob him, és keld sufficient to be submitted 
to the jury on the issue of defendant's guilt of first degree murder, 
although defendant introduced testimony of himself and several 
witnesses that he was in another city the night the crime was com- 
mitted, the conflicting testimony being for the determination of the 
jury. S. uv. Langley, 687. 


6. In this prosecution for performing an abortion resulting in death 
there was evidence that defendant had agreed to perform an abor- 
tion upon deceased for a stated sum, that defendant visited de- 
ceased’s room at a hotel and stated that she left an instrument 
with deceased which deceased could use if she desired, that de- 
fendant was seen leaving the elevator in deceased's hotel and that 
the witness immediately went to deceased’s room and that deceased 
immediately said that a lady had performed the operation, and 
that defendant received a sum of money from deceased's associate, 
is held sufficient to be submitted to the jury on the question of 
defendant's identity as the person who had committed the abortion. 
S. v. Layton, TOA. 


HW Prosecution and Punishment. 
a Indictment 


1. An indictment charging the essential facts of murder as required by 
C, &, 4614, is sufficient to sustain the court’s charge based upon 
the evidence in the case relative to murder committed in the perpe- 
tration of robbery or other felony. WS. v. Foglemean, 401. 


e Instructions 
1. In this prosecution for murder the trial court's charge as to justi- 
fiable and excusable homicide is held not to contain reversible error, 
the charge correctly stating that an accidental killing committed 


unintentionally and without negligence was excusable, and there 
being no evidence of self-defense. S. v. Banks, 258. 


2, Remark of the court in its charge that there was no evidence that 
killing was “done in any other way” is held to relate solely to fact 
that killing was done with pistol, construing charge as a whole, 
and the instruction was in accordance with the evidence and was 
not erroneous. J bid. 


e Verdict 


1. Where upon the return of the jury in a prosecution for homicide one 
of the jurors answers “guilty of murder in the third degree,” and, 
upon the jury being polled gives the same answer, but later ex- 
plains that he intended to say ‘guilty of manslaughter,” and all the 
other jurors properly return a verdict of “guilty of manslaughter’ 
both in their general verdict and upon being polled: Held, an ex- 
ception to the court’s acceptance of the verdict of “guilty of man- 
slaughter” will not be sustained, the record failing to disclose any 
prejudicial or reversible error. S. v, Brown, 392, 
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f Judgment and Sentence 

1. Where in a prosecution for murder the jury returns a verdict of 
guulty of murder in the first degree, the judgment of the court, 
which alone is certified to the warden of the State prison, C. S., 
4658, 4659, 4660, must recite that the defendant had been convicted 
of murder in the first degree, and where it recites: that the prisoner 
had been convicted of murder, and sentences the prisoner to death 
by electrocution, the case will be remanded for the rendition of a 
proper judgment upon the verdict. S. a. Langley, G87. 


HUSBANI]) ANID WIFE. (Divoree and alimony see Divorce: dower see 
Dowery wife's acknowledgment see Mortgages A ¢; unacknowledged mort- 
gage constituting equitable mortgage see Mortgages B ¢: wife's liability 
on husband's mortgage see Mortgages C b.) 

(; Abandonment. 
eC Defenses 
1. Abandonment of the wife by the husband is a statutory offense, and 
it is not condoned, so far as the State's right to prosecute is con- 
cerned, by a subsequent resumption of the marital relation. C. S., 
S447. SS. ov. Manon, 52. 
H Actions. 
c Competency of Wife to Testify in Action to Which IIusband is a Party. 
(Testimony relating to communications between husband and wife see 
Criminal Law G q.) 


1. In an action for criminal conversation wherein “he husband has 
testified to immoral relations between his wife and the defendant, 
the wife is a competent witness for the defendan: for the purpose 
of refuting the charges made against her character. C. S., USO. 
Chestiut v. Sutton, 476. 


INDEMNITY. 
A Contracts to Indemnify. 
b Matters Secured 
1. Where a contract for the retail distribution of gasoline bought by the 
dealer from a refining company provides that the vefining company 
should furnish certain pumps and equipment for such retail dis- 
tribution, and stipulates that the dealer should exonerate the re- 
fining company and hold it harmless from all claims, suits and 
liabilities arising from the existence of such equipment: Held, 
by the terms of the agreement the dealer was barred from bringing 
action against the refining company for loss alleged to have been 
caused by a defect in the pumps which caused then. te deliver more 
gasoline than was indicated on the dial thereon. Burnett cv. Teras 
Co., 460. 
RB Rights and Liabilities of Parties. 
a Incurring of Loss by Those Indemnificd as Prerequivite of Right of 
Action 
1. An action on an “indemnity” contract in its technical sense could not 
be instituted at law until damages had been suffered, but a suit in 
equity could be maintained to enforce rights arising theret'rom. 
Lumberton v. Hood, Comr,, 171. 
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INDICTMENT. (For bribery see Bribery B a, for murder see Homicide H a.) 
B Form and Sufficiency. 
a In General 


1. If a bill of indictment is sufficient to enable the court to preceed to 
judgement, the prosecution should not be stayed for any informality 
or refinement, C. S8., $623, 8. 0. Noland, 329. 

( Motions to Quash or Dismiss, 
¢ For fucompetert or lilegal Evidence 

1. Where it appears that some of the witnesses before the grand jury 
were qualified and some disqualified. or some of the testimony was 
competent and some incompetent, the courts will not go into the 
barren inquiry of how far evidence which was incompetent or 
witnesses who were disqualified contributed to the findings of a 
true bill, and defendant's motion to quash will not be allowed 
unless all the witnesses were disqualified or all the evidence was 
incompetent. SN. v. Jfoore, dto. 


Io Issues, Proof and Variance. 
ec Necessity of Allegations to Support BNvidence 
1. In this case held: there was fatal variance between indictment and 
proof, NS. ve. Franklin, 157. 


2. Where the indictment charges the defendant with breaking and 
entering a certain store in a specified county and stealing certain 
property therefrom and with receiving stolen property, evidence of 
breaking and entering another store in another county is incompe- 
tent even upon the charge of receiving, since the receiving count 
applied to property alleged to haye been stolen from the store 
specified in the indictment, the testimony not coming within any of 
the exceptions to the rule that evidence of guilt of a distinct and 
substantive offense is inadmissible to prove another and independent 
crime. SN. v. Nomith, 688. 


INDUSTRIAL COMMISSION see Master and Servant F. 


INFANTS. (Foreelcsure of tax certificate on lands of minor see Taxation 
H } fd.) 
B Contracts and Conveyances of Infants. 

b Affirmance, Disafirmance, and Ratification 

1, Certain minors were sued to have a decd executed to them by their 

father set aside. The mother of the minors, who was ajso a grantee 

in the deed and a party defendant in the suit, was appointed 

vuardian ad litem for the minors, and she accepted service and filed 

auswer. A consent judgment was entered that all the parties plain- 

tiff and defendant were tenants in common in the land. and part 

of the land was sold under order of court for division. The minors’ 

share in the proceeds of the sale was paid to their guardian ayp- 

pointed by the court. The guardian paid certain of the money to 

the minors during their minority, and upon their coming of age, 

paid the balance to them, and they accepted payment with full 

knowledge of all the vital facts. A number of years later they 

brought suit attacking the consent judgment: Held, by accepting 

the benefits derived from the sale under the consent judgment after 
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their majority the plaintiffs ratified the same and may not now 
upset the consent judgment in an action instituted more than eight 
Vears after accepting such benefits. Watson «. Watson, 5, 
G Actions. 
a“ Right of frfant to Maintain Action 

1. Vhe plaintiff, a minor living with aud supported by her father, with- 
cut objection by her father, prepared hevself tov che teaching pro- 
fession, and, after consulting her father, accepted by wire a wired 
offer of a teaching position. Her wired acceptance was not delivered 
ly the telegraph company and she brought action, by her father as 
nOXt fricnd, to recover damages sustained: Held, the plaintiff could 
Inatintain the action in her own right to recover the loss of salary 
sustained as a result of the defendant's negligence, the doctrine of 
impliec emancipition applying to the facts of the case. Jolley ov. 
Tel. Co. 136. 


INSTRUCTIONS see Trial Je, Criminal Law I g. 
INSURANCEHE. (Surety bonds see Principal and Surety.) 
LW Insurable Interest. 
ble Life of Another 


1. Evidence tending to show that the beneficiary to whom the policy of 
insurance was issued and who paid the premiums thereon was the 
half-sister of the tusured, the insured being the Wegitimate daugh- 
ter. of the beneficiary's father, is held insuitlicient, standing alone, 
to establish the beneficiary’s insurable interest in the life of the 
insured, and the policy is void. Crump vi fus. Co., 439. 

Ir The Contract in General. 
b Construction and Operation 

td. In an action on a policy of life insurance executed in Pennsylvania 
the laws of that State in respect to the insurer's right to cancella- 
tion, invelved in the action. determine the controversy. fas, Co. vr. 
SW Yet. 


2. Where an insurance policy is reascnably susceptible of two interpre- 
tations, the one more favorable to the insured will be adopted. 
Conyard vy. Irs, Co,, 506. 

eC Contracts to fisiure 

1. Where a mortgagee has agreed with the mortgagor to advance the 
premium fora tire insurance policy on the premises, and thus lulis 
the mortgagor into a sense of security, and thereatte: the mortgagor 
pays a certain sum to the mortgagee or his accredited agent, and 
directs by an itemized statement that a part of the sum should be 
used to pay the fire insurance premium, the mortgagee may be held 
liable to the mortgagor for the loss occasioned by the failure to 
pay the premium and the consequent lapse of the policy pricy to a 
fire destroying the property. Diron v. Osborne, 480. 


I tiroup Insurance Contracts. 
b Determination of Whether Insured Was Employee at Time of Injury 


1, Where there is evidence that one of the employees insured under a 
policy of group insurance was an employee of the company taking 
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out the insurance at the time of the execution of the policy, that 
thereafter the employer was placed in the hands of a receiver, but 
that the employee continued to do the same work at the same place 
until his death, and that his pro rata share of the premium on the 
policy cwed by the company which had taken out the insurance 
was taken out of his wages after the receivership, and there is no 
evidence that the employee consented to or had Knowledge of the 
fact that after the receivership he was carried on the payroll of 
another company or that he had been discharged or had left the 
employment of the first company, is held insufficient to show as a 
matter of law that he had ceased to be an employee of the first 
company, and the evidence was properly submitted to the jury in 
an auction on the policy by his beneficiary. Deese v. Ins, Co,, 214. 
d Erpiration, Cancellation and Renewal 

1. A policy of group insurance issued by the defendant provided that 
upen expiration of its term it might be renewed from year to year, 
and gave a grace period of thirty days during which it should re- 
main in force and might be renewed. Under the terms of an agree- 
ment with the employer, of which the insurer had knowledge, the 
premium was deducted pro rata from the wages of the employees. 
The employer failed to exercise its option to renew the policy, Suit 
was entered on the policy by the named beneficiary of cone of the 
empravees who died within the thirty days grace period, and 
evidence wis introduced showing that the employee had not been 
given notice that the policy had been canceled, and that his pro rata 
part of the premium had been deducted from his wages after the 
expiration date of the policy but during the thirty days grace 
period: Held, the insurer's contention that the policy was not in 
torce at the date of the employee's death cannot be maintained, at 
least as to the emplovee paving his pro rata part of the premium 
during the thirty days grace period and relying on the terms of the 
policy. Decse uv. Ins. Co., 214. 


H Cancellation, Rescission and Reinstatement of Policies. 
e Reinstatement of Policies 


1. Where, after the forfeiture of a policy of life insurance for nonpay- 
ment of premiums, the insured makes application with the company 
for reinstatement according to the terms of the policy contract, and 
remits his check in the amount necessary therefor, and the insurer 
accepts the check, but requires a physical examination of the in- 
sured before reinstating the policy, but notice of such requirement 
is not given the insured although twenty-one days elapse between 
the time the insured's agent received the infomnation from the 
company and the time the insured was seized with fatal sickness: 
Heid, the evidence is sufficient to be submitted to the jury on the 
issue of whether the insurer waived its right to reject the anplica- 
tion by failing to act thereon within a reasonable time. Trust Co. 
v. Ins, CO., 282. 


I Avoidance of Policy for Misrepresentation or Fraud. 
b Matters Relating to Insured 


1. In this action by the insurer to cancel a policy of health and accident 
insurance with disability benefits, there was uncontroverted evidence 
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that the insured had other policies of insurance 2earrvinge a large 
aggregate amount of disability benefits, and that the insured, an 
intelligent man, in his application for the policy in suit, stated that 
he had no disability benefits under other policies. The insurance 
contract was executed in Pennsylvania, Applying the law of that 
State it is held, the misrepresentation related to a material risk as 
au matter of law, and the insured having written the answers to the 
questions in the application himself, the doctrine of estoppel does 
not apply although the insurer's agent was present. knew the facts 
wand saw the insured write the answers, and the insurer was 
entitled to a directed verdict. Jas, Co. cv. Shurkay, 227. 


J Forfeiture of Policy for Breach of Covenants or Conditions, 


N 


b Nonpayment of Premiums 
1. Evidence tending to show that a person other than the insured placed 


in an envelope, addressed to the insurer and bearing the sender’s 
return address, cash equal to the semiannual premium on insured's 
policy of life insurance, without more, is held insufficient to be 
submitted to the jury on the question of payment ¢f the premium. 
MeGee uv. ins. Co., 424. 


e Bneumbrancing Property 
1, A clause in a policy of fire and theft insurance reqairing that the 


insured disclose any encumbrance or lien against the automobile 
insured is not a valid defense to an action on the policy where 
an encumbrance on the car in violation of the terms of the policy 
is paid off and discharged prior to the occurrence of loss covered 
by the poliev. Barcfoot v. Jus, Co., 801. 


2. Where a policy of fire insurance contains a standard loss payable 


elause and provides that the pclicy should not be canceled as to the 
mortgagee’s or trustee's interest except after fen days notice to the 
mortgagee or trustee for the mortgager’s further encumbranecing of 
the property or its advertisement under foreclosure, provided the 
mortgagee or trustee notifies the insurer of the fact cf such further 
encumbrance or foreclosure if the mortgagee or trustee had knowl- 
edge thereof, and there is evidence tending to show that the mort- 
gagee’s or trustee’s agent solely for the collection of the notes had 
such knowledge, and the question of agency and imputed knowledge 
is submitted to the jury under correct instructions fvom the court, 
their verdict that the mortgagee or trustee did not have knowledge, 
and the court’s judgment in favor of the mortgagee or trustee will 
be upheld on appeal. Trust Co. v. fns, Co., 764. 


Persons Entitled to Proceeds. 
a Life Insurance 
1. Where a policy of life insurance reserves the right ia the insured 


fo change the beneticiary therein named, the named beneticiary has 
only a confingent interest therein, and the insured may change the 
beneficiary in aceordance with the terms of the policy at any time, 
and where the insured has done all that is possible under the 
circumstances to change the beneficiary in accordance with the 
terms of the policy, such change of beneficiary will ba given effect 
under the principle that equity regards as done that which ought 
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to have been done, and where the insured’s wife is thus made the 
beneficiary the proceeds inure to her sole benefit free from the 
claims of his creditors. N. C. Code, 6464(a). Fertilizer Co. v. 
Godley, 248. 


2 Where under an agreement that the court should find the facts the 
court finds that the deceased had expressed an intention to change 
the beneficiary in a policy of insurance on his life, but had done no 
attirmative act to effect such change, the court's judgment that no 
change of beneficiary had been effected will be affirmed on appeal. 
lbid. 


3. In an action to determine conflicting claims to the proceeds of War 
Risk Insurance in the hands of the deceased soldier's administrator 
it appeared that the soldier was a bastard, and that the funds were 
claimed by the brothers and sisters of the soldier’s mother, the 
U. S. Government, and the University of North Carolina, the de- 
ceased soldier’s wife being incapable of claiming the funds because 
of marital misconduct. Judgment was entered in the lower court 
in favor of the soldier’s uncles and aunts, and the Government did 
not appeal. Upon the University's appeal it is held: the uncles and 
aunts of the deceased soldier are incapable of inheriting from him, 
and the funds escheat to the University, and the rights of the Gov- 
ernment under Title 38, U. 8. C. A. need not be determined, the 
Government not having appealed, nor can the Government's rights 
be set up by the uncles and aunts to defeat the University’s claim. 
Sharpe v. Carson, 513. 


4, A “faeility of payment” clause in a policy of life insurance which 
provides for discharge of the insurer by payment to the executor or 
administrator of the insured, any relative by blood or marriage, 
or to any other person appearing to the company to be equitably 
entitled thereto by reason of having incurred expense on account 
of illness or death of the insured, is valid. Jfitcheli v. Ins. Co., 598. 


P Actions on Policies. (Insurer's right to bring action in county of its 
domestication see Venue A ¢ 8.} 


b Evidence and Burden of Proof 


1. In this action on a policy of group insurance the judgment as of 
nonsuit is atirmed, the plaintiff having failed to offer satisfactory 
proof that the premiums were paid in accordance with the terms 
of the policy, that the policy was ever delivered, that insured had 
completed three months service required by the policy, or that the 
death of insured occurred while the policy was in force. Carson v. 
Henrietta Jills, 667. 


2. In an action against an insurance company to recover on a policy 
of fire insurance, contested by the insurer on the ground that the 
plaintiff mortgagee had knowledge of the placing of a second mort- 
gage on the property and its advertisement for sale under the power 
of sale contained therein, and that plaintiff mortgagee failed to give 
defendant notice cf these facts: Held, the burden of proof on the 
issues involving plaintiff mortgagee’s knowledge is on the defendant 
insurance company. Trust Co, v. Ins. Co., T64. 
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g Judgment and Recovery 
J. In this action to recover on a policy of fire insurance on a boat, con- 


tested by the insurer on the ground that gasoline was kept on the 
hoat in violation of the terms of the policy, the verdict of the jury 
that an auNiliary gasoline engine was necessary to the proper use 
of the boat is held sufficient to support a judgment in insured’s 
favor, the Supreme Court having decided on a former appeal that 
wt small quantity of gasoline kept on the boat would not avoid 
the policy if such gasoline was necessary to the proper operation 
of the boat, and the insurer knew of such necessity. Baum v. Ins. 
CO, OT. 


R Accident and Health Insurance, 
@ Construction of Policy as to Accidental Injury or Leath and Risks 


Covered 


J. Where the insured, voluntarily engaging in a basketball game, is hit 


+ 
w 


- 


00 ks 


in the chest when he and one of his opponents collide, and the 
blow causes traumatic pneumonia resulting in the death ef the in- 
sured in a few days, the death is caused by accidental means within 
the terms of a life insurance policy providing for double indemnity 
if the insured should die of bodily injury inflicted solely through 
external, violent, and accidental means or from bodily poisoning or 
infection occurring simultaneously with and in consequence of such 
bodily injury, for although collisions with opponents could have been 
foreseen and the game was voluntarily engaged in, no such injury 
as suffered by the insured was probable or foreseeable, and, since 
the death was through accidental means, the distinction noted by 
some jurisdictions between accidental death and death by accidental 
means is inapplicable. Harris v. Ins. Co., 385. 


A private one and one-half ton motor driven truck is a “private 


motor driven car’ within the meaning of that term as used in a 
policy of accident insurance. Conyard v. Ins, Co., £06. 


A policy providing for liability if the insured is injured “by collision 


or accident to... any motor driven truck” in which insured was 
riding, and requiring that there should be some external or visible 
injury to the vehicle, will not warrant a recovery where plaintiff's 
evidence tends only to show that his hand was crushed between 
the side of a truck and a frigidaire loaded therein when the 
frigidaire slid across the truck body when the truck was driven 
rapidly around a curve. Aelly v. Ins. Co., 594. 


4. The assured was found dead on the streets of a city. The plaintiff 


brought suit on a policy of accident insurance in which she was 
named beneficiary, and which provided for the payment of a cer- 
tain sum if the assured was killed by being struck by a gasoline 
propelled vehicle: Jfeld, the evidence that the assured met his 
death by being struck by a vehicle propelled by gasoline was sufti- 
cient to be submitted to the jury and uphold their verdict jin 
plaintiff's favor. Colboch v. Ins. Co., 716. 


e Construction of Policy as to Total, Permanent Disability 
1. Whether an insured has suffered disability within the meaning of a 


disability clause in a life insurance policy is erdina-vily a question 
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for the jury, but where facts are admitted which establish that the 
insured had not suffered disability as defined by the policy the 
question is for the court. Thigpen v. Ins. Co,, 551. 


2. In order for an insurer to be liable on a clause in a life insurance 
policy providing for the payment of a certain sum monthly in case 
the insured should become ‘wholly and continuously disabled 
. . . and wholly prevented thereby from pursuing any occupation 
whatscever for remuneration or profit’ the insured must suffer a 
disability preventing him not only from pursuing his usual employ- 
ment but apy other regular employment, and where in an action 
on the disability clause the plaintiff admits that the insured re- 
ceived $40.00 a month as court erier during the term of the alleged 
disability, the defendant's motion as of nonsuit is properly allowed. 
Lbid. 


JUDGMENTS. 
B By Consent. 
a Partics Who May Enter Consent Judgment 


1. County commissioners have authority to assent to consent judgment 
in proper instances. Weaver v. Hampton, 42. 


b Jurisdiction of Clerk to Enter Consent Judgments 
1. The clerk of the Superior Court has jurisdiction to sign a consent 
judgment in an action even while the action is pending before a 


referee, C. S., 593. Weaver v. Hampton, 42, 


EF On Trial of Issues. 
b Form and Requisites 
1. Where a judgment is ambiguous resort may be had to the pleadings 
and record to ascertain its meaning, but when it remains ambiguous 
and not supported by the record when thus considered a new trial 
will be awarded. Tucker v. Bank, 120, 


» Order in this case held not to require duplicate payment by principal 
und sureties on bond securing payment of monthly sums for sup- 
port of minor child. Walker vv. Walker, 210. 


G Entry, Recording and Docketing. 
a Lien and Priority—judement creditors’ right to priority in creditors’ 
bill see Creditors’ Bill D c. 


IX) Attack and Setting Aside. (Granting of new trial see New Trial.) 
ec For Fraud or Conspiracy 

1. While the courts will not permit the same attorney to represent both 
parties to an action, even colorably, in this action to set aside a 
judgment on the ground of conspiracy of the parties in procuring 
the judgment in order to defeat the plaintiff's recovery in an action 
pending against the defendant at the time of the rendition of the 
judgment sought to be set aside, the jury found upon conflicting 
evidence that the attorney in the action attacked did not act for 
both parties and did not enter into a conspiracy to procure a 
fraudulent judgment, and the verdict of the jury determines the 
rights of the parties, Gilliam v. Saunders, 206, 
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f Procedure 
1. An independent action to set aside a judgment may not be treated as 
a2 motion in the original cause where all parties to the prior action 
are not parties to the action to set aside the judgment. Davis tv. 
Brigman, GSo. 


2, Remedy to set aside deed for failure to serve summons in tax fore- 
closure suit is by motion in the cause, Deris v. Brigman, O80: 
Galer vy Auburn-Asheville Co., 683. 


I, Operation of Judgments as Bar to Subsequent Action. (Istoppel by 
record see Estoppel B.) 
a Judgments of Nonsuit 
1, A judgment as of nonsuit will not bar a subsequent action on the 
same cause of action where the evidence in the second action is not 
identical with the evidence in the first action. Siwalney v. Tea Co., 
who. 
BD Matters Concluded or Embraced in Pleadings 
1, Where in an action against the receiver of a bank the main question 
decided is that the plaintiff individually owned a depcsit in the 
bank, and an order is entered to that effect and directing the re- 
ceiver to apply the deposit to certain notes of the depositor, upon 
the receiver's refusal to apply the deposit as divected, the order 
in the action will not bar the depositor from bringing a subsequent 
auction fo compel the application of the deposit to the notes as 
directed. dnore Bank, 472. 


2. A consent judgment entered by the parties in a suit to restrain the 
foreclosure of a mortgage, which judgment stipulates the amount 
the defendant should recover on the mortgage uote and gives the 
plaintiff a certain length ef time for its payment, is a waiver by the 
mortgagor of his right to set up the plea of usury, and his subse- 
quent acticn for usury is properly nonsuited. Diron v. Osborie, 
4S0. 


M  Conclusiveness of Adjudication. 
a Matters Concluded 


1. Where in a proceeding for the condemnation of land by the State for 
the purpose of transferring same to the Federal Government for 
an inland waterway, chapter 266, Public Laws of 1925, chapter 44, 
Public Laws of 1927, chapters 4 and 7, Public Laws of 1929, the 
State denies the title of the defendants to the lands in question, 
and judgment is entered by the court upon its findings of fact that 
defendants were the owners in fee of the lands and were entitled to 
just compensation and damages resulting from such taking, and it 
is ordered that the cause be retained for trial upon the issue of 
the amount of compensation and damages, and no appeal is taken 
from the judgment and the judgment is not reversed or modified 
according fo law, it is conelusive in all respects upon the parties 
upon the issue of title, C. S., GOL. JWyers ve. Causerray Co., 260, 

N Actions on Judgments, 
b Foreign Judgments 


1. A distress judgment of another state in a proceeding in rem in the 
nature of an attachment. obtained without personal service, is con- 
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elusive only to the amount of the value of the property seized and 
sold, and an action on the judgment may not be maintained in this 
State to recover the balance due on the judgment after deducting 
the amount brought by the sale of the property. Smith v. Gordon, 
69D. 
Q Suspension and Iinforcement. 
d Proceedings Agaiust Surctics on Bonds Exccuted to Disure Performance 
of Provisions of Judgment 
1. Motion in original cause held proper remedy against sureties on bond 
given by order of court, the cause having been retained. Walker v. 
Walker, 210. 


JUDICIAL NOTICI: see Evidence aA. 


JURY. (Bribery of, see Bribery.) 
A Competency of Jurors, Challenges and Objections, 
d Partiality and Bias 

1. In an action involving negligence in causing an automobile collision, 
counsel for plaintiff is entitled to ask the jurors whether they are 
connected with any lability insurance companies when such ques- 
tions are asked in good faith and solely for the purpose of ascer- 
tnining whether the jurors are affected by partiality or bias, and 
whether good faith is exercised must ordinarily be left to the 
scund discretion of the trial court, and in this case defendant's 
objections to the questions are not sustained, there being nothing 
in the record to show bad faith. Johnson v. Transfer Co,, 420. 

C Right to Trial by Jury. 
a Preservation and Waiver of Right 

1. Where the parties do not demand a trial by jury upon motion to set 
nside a tax foreclosure, and the court finds the facts, the parties 
are deemed to have waived a jury trial. Madison County v. Core, 
oS. 

» Where the judgment of the court states that the parties stipulated 
that the court should find the facts upon exceptions to the referee's 
report, objections that the issues were not submitted to the jury 
are untenable, Nmithfield Afilis v. Stevens, 382. 


JUSTICES OF THE PEACE. (Justices' jurisdiction of summary ejectment 
see Icjectment B a.) 
I. Review of Proceedings. (Jurisdiction of Superior Court Upon Appeal see 
Courts A e.) 
a@ Appeals from Magistrate's Court 
1. It is required by statute that appeals from a judgment of the justice 
of the peace be taken to the next succeeding term of the Superior 
Court. with the right of appellant to ask for a recordari in proper 
cases, and where an appeal is not taken as prescribed, the appellee 
may ask that the appeal be docketed and dismissed and the judg- 
ment affirmed. C. S8., 660. 8. uv. Fleming, 40. 


2. Order allowing defendants to docket appeal from justice's Judgment 
after expiration of time, although no motion for recordari was 


S98 INDEX. 


JUSTICES OF THE PEACH 15 a—Continued, 
made, is affirmed upon Superior Court's finding that defendants 
were hot guilty of negligence and were indueed to believe the case 
would be settled without appeal. Barkley v. Patterson, S03, 
Db Recardarvi 

1. While an appellant has the right to a writ of recordar? to bring up 
dh appeal from the justice's court to the Superior Court where the 
appeal is not docketed in time through fault of the court or its 
officers, where the trial court finds upon conflicting evidence upon 
a motion for recordar? that the appellant had been guilty of in- 
excusable neglect and laches in failing to perfeet and docket his 
dppeal, and that the petition for recordari was not applied for 
until execution had been issued and the judgment docketed more 
than sixteen months, the finding of the court upon the conflicting 
evidence is conclusive, and his order refusing to erant the writ of 
recordari Will be affirmed. Trust Co. v. Cooke, S66. 


LANDLORD ANTI TENANT. (Issue of tenancy in summary ejectment see 
Injectment BL.) 
B Leases in General. 
a Requisites and Validity 

1. A lease for four years is binding upon the lessor’s grantee although 
the lease is not registered where the deed expressiy provides that 
it was subject to the lease. Machinery Co. v. Post, TA. 

e Repairs. (Liability of owner of filling station for loss occasioned lessee 
from leak in pipes see Money Received A a 1.) 

4. Plaintiff? and defendant entered inte a contract whereby plaintiff 
was fo sell at retail gasoline bought from defendant at wholesale, 
and defendant was to furnish and install certain pumps and equip- 
ment necessary fo such retail distribution, and plaintiff was to keep 
such equipment in repair. Plaintiff brought suit for loss oecasioned 
by a defect in the pumps which caused them to deliver more vaso- 
line than was indicated on the dial thereof. Held, defendant would 
be liable only for such Joss as was occasioned by a defect in the 
pumps at the time of their installation, it being plaintitt's duty 
under the contract to keep the equipment in repair, Burnett rv. 
Teras Co., 460, 

ID Terms for Years. 
© Termination by Destruction of Premises 

1. Where the terms of a lease fully provide for the rights of the parties 
upon destruction of the property by fire such rights will be de- 
termined in accordance with the written agreement, without refer- 
ence fo CC. S., 2552 or the common law. Grant wv Borden, 415. 

d Termination or Cancellation Under Terms of Lease 

1. A Jease contract provided in one item that it was to run for a period 
of four years, and in a subsequent paragraph provided that if the 
lessee falled to pay the rent “or upon sixty days rotice by either 
party” the lessee would vacate the premises. Held, the manifest 
intention of the parties was that the lease should run for the whole 
period of four years provided the lessee paid the rent as stipulated, 
and during the four-year period neither the lessor nor his assignee 
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would be entitled to possession of the premises upon sixty days 
notice so long as the lessee performed all the conditions imposed 
upon him, the lease having no provision whereby the term might 
be shortened at the option of the lessor. Jlachinery Co, v. Post, 
T44. 


gy Rights of Parties Upon Termination of Lease Before Expiration of 
Term 

1. Where the lease of a tobacco Warehouse for a term of years is exe- 
cuted in May and provides for the payment of the yearly rental 

in four equal installments on 15 September, 1 October, 15 October, 
and 1 November, and proyides that if the premises are destroyed 

by fire a just proportion of the rent should be paid and the lease 
terminated, provided that if the fire cecurs after the close of the 
season then the lessor shall not be called upon to refund any part 

of the rents paid, im anu action between the parties to determine 
their rights upon destruction of the premises by fire on 50 Decem- 
ber: dicld, the contract did not contemplate a rental by the month, 
nnd the lessee is not entitled to recover any part of the rent paid, 
since the provision for the adjustment of the rent upon destruction 

ot the property by fire did not require the lessor to refund any part 

of the rent paid during the tobacco season. Grant v. Borden, 415. 


LARCENY—Receiving stolen goods see Receiving Stolen Goods. 


LIBEL AND SLANDER. 
A Requisites and Essentials. 
b Defamation and Damage 


1. Where in an action for libel the plaintiff not only proves losses of a 
financial nature, but also proves injury to her reputation and stand- 
ing in the community tending to injure her in her calling or pro- 
fession, defendant's contention that the action should be dismissed 
for failure to prove damages cannot be sustained, Stevenson v. 
Northington, 690. 

B Privileged Communications, 
b Oualificd Privilege 

1. Although falsity and actual or expressed malice must be shown to 
establish liability for an alleged libel where the defendant is under 
a Qualified privilege, such malice need not be directed against the 
plaintiff personally, it being sufficient if the defendant was governed 
by a bad motive and did not act in good faith, and the instruction 
in this case that defendant would not be Hable “unless it Was 
done with some malice, not necessarily ill-will: but without just 
Cause or excuse. Why then that would end the case—that is to say, 
if it was done in good faith, why then that would end the case” 
when taken in connection with other portions of the charge is held 
not erroneous as failing to draw the distinction between actual and 
implied malice. Sfercuson uv. Northington, O90. 

D Actions. 
d Evidence 

1. Evidence in this action for libel is held sufficient to be submitted to 
jury and overrule defendant's motion as of nonsuit. Sferenson v. 
Northington, 690, 
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LIMITATION OF ACTIONS, (For wrongful death see Deith Boa. fer fore- 
closure of tax certificate see Taxation H b 1, 5.) 
A Statutes of Limitations in General. 
a Construction and Operation in General 
1. C8. 442, subsection 2 bars an action to recover the penalty for usury 
after the expiration of two Years, aud where more than two vears 
has elapsed from the payment of alleged usury until the institution 
of an action on the debt alleged te have been tainted with usury, 
the defendant's counterclaim for twice the amount of usury charged 
is barred. Yrust Co. v. Redirine, 125, 


2. The amendment to C. 8. 442 by chapter P31, Publie Laws of 1931, 
barring the forfeiture of all interest for usury after the lapse of 
fwo years, is prospective in effect, and does not apply to a forfeiture 
of interest for usury when such forfeiture occurred prior to the 
enactment of the amendment. If the statute did affect forfeitures 
incurred prior to its enactment the defendant would have a reascn- 
able time in which to mantain such forfeitures. /bid. 


3. Where the bar of the statute of limitations has been completed the 
Legislature may not repeal the bar by statute, since such action 
would affect a vested right. Wilkes County v. Forester, 163. 


+. The general rule that the sovereign is not barred ky the statute of 
limitations does not apply where the statute providing the remedy 
also prescribes a limitation. Jbid, 
d@ Actions Barred in Ten Years 
1. The assessment against abutting JIands for street :mprovements is 
made a lien on the land superior to all other liens and encum- 
Dbrances, chapter 56, Public Laws, 1915, and the ten-vear statute of 
limitation is applicable thereto and not the three-year statute. High 
Point v. Clinard, 149. 
e Claims Against Municipatitics 
1. Under the provisions of Michie’s N.C. Code of 1931, 442. an action 
against a city to recover the value of a sewer system installed by 
the plaintiff and taken over by the city upon extension of its limits 
is barred after the lapse of two vears from the accrual of the cause 
of action, and the bar is not affected by the payment by the city 
for certain pipe taken up and salvaged by the city when no claim 
therefor had been fited by plaintiff as the statute requires. Jfoore v. 
Charlotte, 37. 


B Computation of Period of Limitation. 

b Notice, Fraud and Ignorance of Cause of Action. (Contractual limita- 
tion in surety bond is unaffected by statute see Principal and Surety 
Bel.) 

1. A cause of action for the reformation of a deed for onutual mistake 
does hot aceruve until the mistake is discovered or should have been 
discovered in the exercise of ordinary care. (. S., 441(9). Cheshire 


ut. Jttchson, 778. 
y diustitution of Aetion 


1. Parol evidence is not competent to show the identity of a “new 
action™ commenced after nonsuit aud the original action, and where 
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no complaint is filed in the original action, and the statute of 
limitations is properly pleaded in the “new action” the “new ac- 
tion” will be held barred when it is not commenced within the time 
allewed. Drinkwater v. Tel. Co., 224. 


C Matters Barring Plea or Constituting Waiver Thereof. 
a Payment 
1. The provisions of C. 8.. 416, that no acknowledgment or promise for 
the payment of a note will prevent the running of the statute of 
limitations unless the agreement be in writing and signed by the 
party to be charged, expressly exempts from its operation the effect 
of the payment of principal or interest on the note, and where the 
record shows that the interest on a mortgage note has been paid 
to within ten vears of the institution of an action to restrain the 
foreclosure of the mortgage, the plea of the ten-year statute of 
limitations is bad, and the mortgagee is entitled to foreclosure, 
nothing else appearing. €. S., 437(3). Grocery Co. vu, Hoyle, 109. 


b New Promise 
1. The three-year statute of limitations bars a simple action for debt, 
and where 2 letter relied on as arresting the running of the statute 
is written more than three years before the commencement of the 
action it is ineffective. C. S., 416. Smith v. Gordon, 695. 


2 In order for a letter signed by the debtor to remove the bar of the 
statute of limitations it must contain an express, unconditional 
promise to pay ora definite, unqualified acknowledgment of the debt 
as a subsisting obligation, and a letter acknowledging the debt at 
the time defendant left plaintiff's city but claiming that it had been 
canceled by the creditor's action in selling the debtor's goods of a 
yalue greatly in excess of the debt, is not such an acknowledgment 
of a subsisting obligation as will repeal the statutory bar, /4id, 


ki Pleading, Evidence and Trial. 
e Evidence and Burden of Proof 
1. Where the applicable statute of Jimitation is properly pleaded the 


burden is on plaintiff to show that the action is not barred thereby. 
Wilkes County v. Forester, 168; Drinkwater v. Tel. Co,, 224. 


® Jn an action on a note under seal a mere allegation that defendant 
was 4 surety on her husband's note, without supporting evidence, 
will not support her plea of three-year statute of limitations. Hood, 
Comr,, te. Boney, 864. 


LOTTERIES see Gambling. 
MAGISTRATES see Justices of the Peace. 
MALICIOUS CASTRATION see Mavhem. 


MANDAMUS. 
A Nature and Grounds of Remedy. 
b Performance of Legal Duty 
1. Mandamus will He only to compel performance of a legal duty by a 
party having a clear legal right to demand performance, and the 
writ is erroneously granted on petition of a county superintendent 
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to compel the levy of faxes for the payment of an additional 
salary to him as superintendent of a special-charter schoal district 
where the matter is in dispute between the board of county com- 
missioners and the county board of education, and the boards have 
not had a joint meeting nor the clerk of the Superior Court called 
upon to arbitrate the matter. 5 €. S., 5608. Rollius uv. Rogers, 308. 


MANSLAUGHTER see Homicide C. 


MASTER AND SERVANT. 
A The Relationship. 
b Distinction Betiween This and Other Relationships 
1. One who represents another only as to the results of a piece of 
work, and not as to the means of accomplishing it, is an independ- 


ent contractor and not a servant or employee. Bryson v. Lumber 
Co,, GOA. 


D Masters Liability for Injuries to Third Persons. 
b Scope of Employment 
1. The modern tendency is to give the rule defining “course of employ- 
ment’ a liberal and practical application, especially where the 
business of the master invelves a duty to the public or to third 
persons. Robertson v. Power Co., 359. 


2. The evidence tended to show that defendant's employees were digging 
holes for telephone poles along defendant's right of way, that they 
were molested by vellow jackets, and in order to get rid of them 
set fire to a tree above their nest, that the fire was allowed to burn 
and spread until a large part of plaintiff's woods were destroved : 
Held, the evidence was sufficient to be submitted te the jury on the 
issue of whether the damage was caused by defendant’s employees 
while acting within the scope of their emplovment. Zbid. 


Fr Workmen's Compensation Act. 
a Validity, Construction and Application 


1. The North Carolina Workmen's Compensation Law is constitutional. 
Hauks vu. Utitities Co., 155. 


* 


~. Under the previsious of section SOS1(K) every employer and emplovee 
within the purview of the Compensation Act is presumed te have 
accepted its provisions, /bid. 


” 


> Where a demurrer is interposed in an action by the «<dministrator of 
vu deceased emplorvee on the ground that the aetion is cognizable 
only by the Industrial Commission, and it does not appear from 
the face of the complaint that the defendant emploved more than 
five men in this State, section SOS1(u), the demurrer is properly 
overruled, it being necessary that the vitiating defect appear on 
the face of the complaint in order to be available on demurrer, 
Hanks v. Utitities Co.. 165: Southerland uv. Harreli, 675. 


+. Where a person duly appointed a deputy game wazden is injured 
while cngaged in assisting the County game warden, but at the time 
of his injury the appointment had neither been communicated to 
him nor accepted by him, the injury is not sustained while perform- 
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ing service by virtue or color of the appointment, and the injury 
is not compensable under the Workmen's Compensation Act. Birch- 
field vt. Department of Conservation, 217, 


5. Under the facts of this case a newsbor engaged in selling papers is 
held not to be an emploree of the newspaper within the meaning 
of that term as used in the Workmen's Compensation Act, the news- 
boy net being on the newspaper's payroll and being without au- 
thority to selicit subscriptions and being free to se‘ect his own 
methods of effecting sales, although some degree of supervision 
was exercised by the newspaper. Cresirell v. Publishing Co, 880. 


6, An award inadvertently entered by the Industrial Commission after 
the death of the claimant is irregular, but not void. and the pro- 
ceedings do not abate, the Compensation Act providing that upon 
the death of an employee from any cause other than the injury for 
which he was entitled to compensation, payment of the unpaid 
balance should be made to his next of kin dependent upon him at 
the time of his death. N. C. Code, SOSi(ss). Butts v, JIfontayuc 
Bros., 389. 


7. Evidence tending to show that the deceased was engaged in hauling 
logs to a pond for the defendant, and that deceased was at liberty 
to haul the logs in his own way, employed his own assistants and 
owned the truck and trailer used by him in the work, and was paid 
a certain sum per thousand feet for the logs hauled, and that he 
was killed when his truck overturned in the performance of the 
work, is held to show that deceased was an independent contractor 
and not an employee, and the claim of his dependents for com- 
pensation should have been denied. Bryson v. Lumber Ca., 664. 


8 In an action for wrongful death brought by the administrator of a 
deceased employee against a third person tort-feasor, and prosecuted 
for the benefit of the employer and his insurance carrier to recover 
the sum paid by them as compensation for the employee's death 
under the Caumpensation Act, N, C. Code, 8O81(1r), such third person 
may set up the employer's negligence in bar of recovery, since the 
emmoyer will not be allowed to profit by his own wrong in causing 
the emplovee's death, and an order striking out the allegations in 
the answer setting up the employer's negiigence is reversible error. 
Brown v. R. R., 66S, 


9, The secretary and treasurer of an automobile sales company was 
injured while traveling to collect accounts due the company. Held, 
the cfficer was performing the ordinary and usual duties of an em- 
plovee of such a company at the time of the injury, and not duties 
pertaining exclusively to an executive function, and such officer 
Was an employee of the company at the time of the injury within 
the intent and meaning of the Compensation Act. Hunter v. Auto 
Co., 723. 

b Injuries Compensable 

1, Where in a hearing under the Workmen's Compensation Act there is 

evidence that it was the employee's duty fo collect accounts of his 


employer for goods sold upon the installment Plau and that the 
employee endeavored to collect an account from a debtor and was 
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struck by another also owing an account to the employer, the injury 
resulting in death, is held sufficient to sustain a finding by the In- 
dustrial Commissicn that the injury was the resu.t of an aecident 
arising out of and in the course of the employment. and was not 
the result of the employee’s own wilful intent to injure or kill 
himself or another. Wiaberry vy Farley Stores, 79. 


Kvidence at a hearing before the Industrial Commission that the 


applicant for compensation was employed as a janitor at a public 
school, and that it was part of the services required of him to clean 
the building and to purchese cleaning material necessary therefor 
with money furnished him by teachers, and that it was customary 
for him to buy such material at a certain store while on his way to 
work, and that on his way to work he was struck and jnjured by an 
automobile while attempting to cross the street to the store to buy 
Cleaning material according to his custom is held sufticicnt to show 
that the injury was from an accident arising out of and in the 
course of his employment, and the evidence not being eonflicting. 
the question is one of fact. and the Industrial Commission's finding 
to the contrary is erroneous, Jlassey vc. Board of Education, 193. 


5. Where in a hearing before the Industrial Commission there is evi- 


dence that the claimant injured her back in an accident arising 
out of and in the course of her employment, that the insurer paid 
two weeks disability. and that thereafter claimant returned to her 
work, but collapsed after a period of almcst twelve months after 
the injury, and became wholly disabled, that she complained of 
Pain in her back throughout the period, together with medical ex- 
perf opinion evidence that the claimant was suffering with myelitis 
and that it was the result of the injury to her back which arose 
out of and in the course of her employment, is held sufficient to 
sustain the award of compensation by the Industrial Cominission, 
although there was conflicting expert testimony that the mvyelitis 
Was not the result of the Injury. Clark v. Woolen Jlilis, 529. 


Hearings by Industrial Commission 
1. All the evidence which makes for the ¢laim of an injured employee 


in a hearing before the Industrial Commission will be considered 
in the light most favorable to the claimant and he is entitled to 
every redsonable intendment thereon and every reasonable inference 
therefrom, Waessey ve. Board of Hducation, 193. 


Appeal and Review of Aieard 
1. Where there is sufficient competent evidence to support the finding 


of the Industrial Commissicn that the accident resulting in the 
death of an employee arose out of and in the course of the employ- 
ment and was not a result of the employee's own wilful intent to 
injure or kill himself or another, the finding ts eonclusive on the 
courts upon appeal, Winberry wv. Farley Stores, 79, 


2. Although the findings of fact of the Industrial Comrnission on con- 


flicting evidence are final and net reviewable by “he courts, the 
question of the sufficiency of the evidence to support its findings 
is a question of law and is reviewable, and where the evidence 
before the Industrial Commission in a hearing before it is not 
conflicting and the only question is whether it is stuticient ta sup- 
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6G, 


9. 


port its finding relative to whether the injury arose out of and in 
the course of the injured employee's employment, the question is 
one of law and is reviewable by the court upon appeal. N. C. Code 
of 1931 (Michie). sec. SO81(j) (f). Jf/assey v. Board of Education, 
193, 

Whether a person was an employee at the time of his injury is a 
question of law and reviewable where the facts are not in dispute. 
Birchfield vt. Department of Conservation, 217. 


An appeal fram an award under the Workmen’s Compensation Act 
Operates as a supersedeas, and the award is not enforceable whtil 
the questions of law involved have been determined by the courts. 
Butts v. Montague Bros, 889, 


The findings of fact of the Industrial Commission are conclusive 
When based ou any competent evidence. Clark v. Woolen Wills, 529, 


The admission of incompetent evidence in a hearing before the In- 
dustrial Commission will not be held prejudicial where there is 
sufficlent competent evidence to support the Commission’s findings 
of fact. bid, 


The finding of the Industrial Commission that the decensed was an 
employee is binding if supported by any competent evidence. Bryson 
ve. Lumber Co,, 664. 


The findings of fact of the Industrial Commission in a hearing before 
it that the claimant was not an employee within the meaning of 
the act at the time of the injury is a jurisdictional finding and is 
not binding on the Superior Court on appeal, and the Superior 
Court's finding from conflicting evidence that the claimaut was an 
employee will be upheld upon further appeal to the Supreme Court. 
Francis ve. Wood Turning Co., TOL, 


Where upon appeal the Superior Court reverses the judgment of the 
Industrial Commission dismissing a proceeding under the Compen- 
sation Act on the ground that it was without jurisdiction for that 
the claimant was not an emplovee within the meaning of the act, 
the Superior Court sheuld remand the case to the Industrial Com- 
nission for a finding as to whether the injury resulted from an 
accident arising out of and in the course of the employment, and 
judgment entered in the Superior Court ordering an award of com- 
pensation is erroneous. Lbid. 


J Determination and Disposition of Cause in Superior Court 


1, 


In a proceeding under the Compensation Act an award in favor of 
the claimant was entered and the emplorer and his insurance 
carrier appealed to the Superior Court, It appeared on appeal that 
the award was inadvertently entered after the death of the claim- 
ant. The Superior Court remanded the proceedings with direction 
that the Industrial Commission ascertain the next of kin dependent 
upon the empluree at the time of his death. The Commission re- 
fused to hear the matter on the ground that it was deprived of 
jurisdiction by the appeal. Thereafter the employee's widow was 
made a party by order of the clerk of the Superior Court. The 
appeal was then heard in the Superior Court and dismissed on 
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the ground that the preeeeding abated upon the death of the 
employee, and the widow appealed, Held, the order dismissing the 
appeal was erroneous, and the Industrial Commission should have 
heard the matter as directed, and the cause is remanded to the 
Superior Court with direction that the Industrial Commission, after 
notice to the parties, find who was the next of kin of the deceased 
employee at the time of his death to the end that they may be 
made parties to the prececdings in the Superior Court and the ap- 
peal determined on its merits by judgment binding upon all parties. 
Butts t. Moutague Bros., 380. 


G State Regulations as to Railroads’ Liability for Injury to Employees. 
« ] 


7” 


a Applicability of State Regulations 
1. The provisions of C. S., 5467, that In actions against a railroad ecom- 


pany by an employee thereof contributory negligence shall not bar 
recovery but shall be considered only in diminutior of damages and 
that no employee shall be held to have been guilty of contributory 
negligence where the violation of a statute enacted for the safety 
of employees contributed to the injury or the injury was caused 
by negligence, and the provisions of C. S., 8468 taat ne employee 
shall be held to have assumed risks resulting from the violation 
of such safety statutes by the employer or from its negligence, 
apply fo an action by an employee of a logging or tram road to 
recover damages fur an injury suffered by him in the performance 
of his duties. C.8., 5470. Bateman vu. Brooks, 176. 


In recognition of the imminentiy dangerous and hazardous charaeter 


of railroad operations the General Assembly has provided by statute 
that in actions by employees of railroads to recover for injuries the 
fellow-servant rule shall not apply thereto, C. S., 3465, that con- 
tributery negligence shall net be a complete bar, CC. S8., 3467, and 
that the statutes should apply to logging roads and tramroads, 
C. oS. S470, but the aets apply only to employees who are engaged 
in duties connected with or incidental to the operation of such 
roads. Gurgangus v. Mfg. Co., o25. 


Where the uncontradicted evidenee discloses that defendant had 


operated a logging road, but that the tracks had been taken up 
af the time of plaintiffs injury, aud all locomotives: removed, and 
that plaintuf was injured while operating a motor engine on de- 
fendant’s spur track around its manufacturing plant, and that 
plaintiff was engaged in dismantling defendant's lumber plant and 
machinery preparatory to transporting it to another point: Held, 
the defendant was not engaged in the business of a logging road 
wt the time of the injury, and plaintiff may not recover for the 
injury so sustained when the jury has found that he was guilty 
of contributory negligence; spur tracks maintained in a mill yard 
for shipping, leading and unloading, being essentially olant facilities 
and not railroad. Jd. 


b Nature and Hatent of Liability Under State Statutes 
J. In an action to recover damages of a steam logging or tramroud and 


its foreman, evidence tending to show that the defendant company 
failed to repair or use air brakes on its cars and that the plaintiff 
Wis Injured by slipping and falling between the imoving cars while 


INDEX. 907 


MASTER AND SERVANT G b—Continued. 
attempting to apply the hand brakes thereon by walking or running 
between them and using a brake wrench, and that the defendant's 
foreman and alter cgo had directed the plaintiff to apply the brakes 
in this dangerous manner, is held sufficient to be submitted to the 
jury on the issue of the defendant's actionable negligence, the rules 
as to contributory negligence and assumption of risk prescribed by 
(", S.. 38467, 3468 applying to the action. C. 8., 38470. Bateman v. 
Brooks, 176. 
c Assumption of Rishs and Contributory Negligence 

1. Where a rule promulgated by an emplorer for the safety of em- 
plovees is constantly and habitually violated by the employees for a 
long period of time to the knowledge of the employer or his alter ego 
the rule becomes a dead rule and its vielation by an emplovee may 
not be set up as contributory negligence in an action by the em- 
}Woyee to recover damages for a negligent personal injury, Bate- 
man vt. Brooks, 176, 


MAYHEM, 
B Prosecution and Punishment. 
e Sufficiency of brvidence and Nonsult 


1, The direct evidence of the guilt of one of the defendants in this 
prosecution fur malicious castration wider the provisions of C. S., 
4210, and the circumstantial evidence as to the other's participation 
and guilt is held sufficient to overrule their motions as of nonsuit. 
S., wv. Amnions, 750. 


MENTAL DE EFECTIVES—Sterilization of, see Constitutional Law I b 1. 


MONEY RECEIVED. 
A Right of Action and Defenses. 
a Nature and Essentials of Right of Action 


1. The complaint in this action alleged in substance that plaintiff ran a 
gasoline filling station leased by the defendant under an agreement 
that plaintiff would buy gasoline from defendant at one cent per 
gallon over the wholesale price and retail it for the retail murket 
price, that the pumps were owned and controlled by defendant, 
that plaintiff discovered that he was losing money and repeatedly 
complained to defendant and suggested that the pumps were leak- 
ing, that defendant, with a reckless disregard for the truth of its 
statements, falsely represented that the pumps were in good condi- 
tiun and suggested that the loss was due to plaintiff's bookkeeping, 
that sometime thereafter plaintiff tested the pumps and found 
a shortage and that defendant then also tested them with the same 
result, that defendant tore up the concrete and discovered a leak 
in the pipes as big as a man’s finger. Plaintiff prayed judement 
for the amount he had paid defendant for gasoline which had leaked 
from the pumps as invney had and received by defendant to the 
use of plaintiff: Held, the exact relationship between the parties is 
immaterial, and the complaint sufficiently states a cause of action 
for money had and received, and a demurrer thereto was properly 
overruled. Andrews v. Oil Co., 268. 
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MONOPOLIES. (€Creaticon of, by statute see Constitutional Law G «@) 
B Combinations in Restraint of Trade, 
a Applicability of Statutory Provisions 
1. A demurrer is properly sustained in an action by a retailer of ice 
agaist wholesalers thereof for damages for their refusal to sell 
plauintiff ice on the same terms as those offered to other retailers in 
the city, it not appearing that the defendant were business com- 
petitors of plaintiff and C. 8., 2563(3) not applying. Rice v. fee Co. 
TGS, 


MORTGAGIES, 
A Requisites and Validity. 
ce clekRrowledgment 
1. A notary public whe owns a life estate In lands has no interest 
therein which would render his taking the acknowledgment of a 
deed of trust on the remainder in fee void, Armstrong vu. Jonas, 


mo 


1 oe » 


2, Where the private examination of a married woman is not taken to 
a deed of trust executed by her it is void. C. 8. 997. Boyett v. 
Banh, G39, 


Bo Instruments Constituting Mortgages. 
e BRquitable Mortgages 

1. The plaintiff and her husband executed a note and signed a receipt 
in the amount thereof and used the proceeds of the note as a part 
of the purchase price of land, and executed a mortgage on the land 
to secure its payment. Plaintiff and her husband also signed en 
estoppel certificate stating that it was to be exhibited to prospective 
purchasers of the note aud certifying that there were no defenses 
uvailable to the payees against the payment of the note. The mort- 
eave, although registered and regular on its face, was void beeause 
not properly acknowledged: Held, since a married woman has the 
power to contract under our present law, she ¢an be held liable in 
equity for the return of the loan, and although equity will not 
compel the acknowledgment of the mortgage, it will declare the 
mmeunt paid to her and used by her in the payment of the purchase 
price an equitable Jien on the land prior to a valid but subsequently 
executed mortgage, Boyett v. Bank, 639. 


C Construction and Operation. 
a in General 
1. The statutory provisions relating to foreclosure of mortgages and 
deeds of trust in force at the time of the execution of such instru- 
ments become a part thereof as much as though written therein. 
Alerander vy. Boud, 103, 
® Parties and Debts Secured and Parties Liable 
1. The wife joined with her husband in executing a note and duly 
registered mortgage on his Jands for money borrowed by him. After 
his death, while this mortgage was outstanding and unpaid, the 
husband's executors and trustees conveyed the land to her for the 
purpose of baying her mortgage the same in order to realize 
funds necessary for their use in carrying our the provisions of a 
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trust imposed upon them by the husband's will. In accordance with 
this agreement she executed a deed of trust on the land with 
warranty of an unencumbered title, the cestui que trust having 
knowledge of the fact and purpose of the transfer of the land to 
her. The deed of trust was foreclosed and the property bought in 
by the cestui gue trust for an amount more than sufficient to dis- 
charge the original mortgage: Held, the wife was but a surety on 
the original mortgage note and was discharged of personal liability 
thereon, the amount realized from the foreclosure of the subsequent 
deed of trust being more than sufficient to discharge the debt under 
the original mortgage. Parsois v. Leak, 92. 


~, The grantee in a deed executed a contract-mortgage back to his 
grantor which provided that the grantee should support the grantor’s 
mother, the grantee’s mother-in-law, during her lifetime, pay all 
doctors’ bills and provide her body a decent burial at her death, 
nnd the cautract was made a charge upon the land and the instru- 
ment was duly registered. The mother died in Florida and the 
grautee borrowed a certain sum for the purpose of transporting 
her body back to North Carolina for burial in the family cemetery. 
After the burial the grantee obtained from the grantor the exact 
sum borrowed for the transportation, and repaid the lender, both 
parties construing the contract to include such transportation. Held, 
the sum was advanced in good faith by the grantor under the 
contract-mortgage, and the question of the reasonableness of the 
expenditure and whether the obligation to provide a decent burial 
reasonably included such transportation should have been submitted 
to the jury under instructicns from the court. Brady vu. Presnell, 
659. 


ce Lien and Priority: Registration and Lndecing. (Where provision for 
priority of first encumbrance is omitted frum second encumbrance 
through mutual mistake, second encumbrance is subject to first al- 
though second encumbrance was first registered see Reformation of 
Instruments C d 1.) 


1. Although the name of the wife should be shown on the index and 
cross-index of a deed cor mortgage, where the records in the office 
of the register of deeds are sufficient to put a reasonable man upon 
inquiry which would have disclosed the name of the wife, a mort- 
gage indexed and crcess-indexed in such manner will not lose its 
priority over a later registered encumbrance on the same property. 
Bank v. Cor, 335. 

ad Property Mortyaged and Hstates and Rights of Parties Therein 

1. Ordinarily a mortgagee is not entitled to the rents and profits from 

the mortgaged premises even after default. Parker Co, v. Bank, 452. 
G Satisfaction and Cancellation, 
a Payment 


1. Our statute prescribing that mortgages and deeds of trust on lands 
securing the payment of mcney shall be conclusively presumed to 
have been paid as against creditors or purchasers for value after 
fifteen vears from the date on which the Jast installment of the debt 
Was due unless an aftidavit is filed with the register of deeds show- 


910 


INDEX. 


MORTGAGES G a—Continucd, 


ing the unpaid balance, ete., is prospective in effect, and the act, 
being passed in 1923, docs not affect a mortgage securing a note 
dated 6 September, 1911, and maturing 8 September, 1911. Michie's 
N. C. Code of 1931, 2594(5). Grocery Co, v. Hoyle, 109. 


H Foreclosure. 


b Right to Foreclose and Enjotning Foreclosure 
J. An order restraining the sale of lands in a suit to foreclose under 


a mortgage executed thereon is not erroneous where the questions 
involved include a charge of usurious interest and an accounting 
between the parties to ascertain the amount due to the mortgagee 
to be settled at the final hearing of the cause, it being required of 
the mortgagee seeking the equitable relief of foreclosure to do 
equity, and the court below having found that irreparable injury 
would otherwise oceur to the mortgagor and thar the granting of 
the injunction would not result in harm to the mortgagee. 7’hom- 
ason v, Sienson, 159. 


e Injunction and Receiver, (Grounds for injunction see hereunder H_ b.) 
1, While ordinarily a mortgagee is not entitled to the rents and profits 


from the mortgaged lands even after default, where the foreclosure 
of the land has been restrained, and a commissioner fo sell the land 
has been appointed by the court, and the land, pending the sale, has 
been placed in the hands of a receiver, the rents and profits from 
the land collected by the receiver pending the action should be ap- 
plied to the payment of the mortgage debt as against the other 
creditors of the mortgagor where the sale by the commissioner 
brings an rata Tee ent to discharge the mortgage indebted- 
ness. Parker Co. v. Bank, 482. 


g Foreclosure by Deeree 
1. Where under decree of foreclosure the lands have been repeatedly 


resold under the provisions of N. C. Code, 2591, and the commis- 
sioners in their report of the sixth resale call the court's attention 
to the number of resales and suggest that the demands for resale 
had not been made in good faith but to hinder and delay the 
plaintiff: #feld, the court has the power in ifs discretion to order 
upon the hearing of the report that the last and highest bidder at 
future sales be required to deposit twenty-five per ceut of the 
amount of his bid in cash or secured by bond to show his good 
faith. Alerander v. Boyd, ante, 108, cited and distinguished. Koonce 
Cf Ort, 426; 


ho Requirements and Validity of Safe Under Power Contained in Instru- 
ment 


1. Under the provisions of our statute, C. 8., 2591, the last and highest 


bidder at a foreclosure sale obtains no interest ia the land until 
the elapse of the ten-day period for the filing of ¢n increased bid, 
and although the mortgagee or trustee may, in iixing the terms 
of the sale, require a reasonable cash deposit to cover the cost of 
the sale and insure completion of the sale by the purchaser if no 
upset bid is made, the reasonableness of such deposit may be de- 
termined by analogy to the deposit required for an upset bid, and 
Where a deed of trust provides that the sale shoald be for cash, 


INDEX. 911 


MORTGAGES H h—Continued. 


and the trustee, after notice, demands a cash deposit at the sale 
amounting to twenty-five per cent of the bid: Held, the amount 
demanded as a cash deposit is unreasonable, and where the last 
and bighest bid of a proposed purchaser at the sale is refused 
because of his failure to make the required deposit, and the land 
is again exposed to sale and bid in by another who makes the 
deposit, an order restraining the executor of a deed to the second 
purchaser is properly continued to the final hearing, A/lerander ¢. 
Boyd, 1038, 


» The courts look with jealousy con the power of sale contained in 
mortgages and deeds of trust and the provisions are strictly con- 
strued, Jbid, 


m Title and Rights of Purchaser 


1, The last and highest bidder at a sale under decree of foreclosure of 
a deed of trust is but a proposed purchaser until the sale is con- 
firmed by the judge, and upon confirmation the purchaser's title 
relates back to the date of sale, but where an appeal is taken from 
the order of confirmation and an appeal bond is filed to stay execu- 
tion, C. 8., 658, 654, 655, and the judgment of the lower court is 
reversed on appeal, the purchaser at the sale may be held liable to 
the mortgagor for the former’s taking of immediate possession of 
the property after the confirmation appealed from. Diron vv, 
Osborne, 480. 


n Resales 


1, Where the last and highest bidder at a sale of lands under decree 
of foreclosure has been required under order of court to deposit a 
certain per cent of his bid in cash to show his good faith, he is 
entitled to receive his deposit back upon the entering of an order 
of resale by the clerk under the provisions of N. C. Code, 2591, 
upon the placing of an advanced bid and cash deposit by another. 
Koonce v. Fort, 426. 


p Attack of Foreclosure 


1. Where a mortgagee has received the surplus after foreclosure and has 
rented the land from the purchaser, any rights he may have on 
account of alleged wrongful foreclosure are waived by ratification. 
Flake vu. Building and Loan Asso., 650, 


MUNICIPAL CORPORATIONS. 
E Torts of Municipal Corporations. 
e Defects or Obstructions in Strects 


1. It is a positive duty of a city to keep its streets in a reasonably safe 
and suitable condition, and it may not eseape liability for its negli- 
gent failure to do so on the ground that such duty is a govern- 
mental function. Speas v. Greensboro, 239. 


® In this action to recover for personal injuries sustained in a collision 
of an automobile with a traffic signal maintained by a city ata 
street intersection there was evidence that the lights of the signal 
were not burning at the time of the accident, and that the lights 
had not been properly lighted for a long period of time: Held, notice 


912 INDEX. 


MUNICIPAL CORPORATIONS I) e—Continued, 
of such defects may be implied, and the evidence was sufficient to be 
submitted to the jury on the question of whether the city had used 
due care to provide adequate lights. /bid. 


3. There was evidence that the driver of the car in which the plaintiff 
Wis riding as a guest was negligent in.driving into a traffic signal 
at a street intersection, and that the city was negligent in failing 
to use due care in respect to the lighting of the trattc signal: Held, 
the negligence of the driver was not intervening negligence as a 
matter of law, since the probability of such injury should have been 
within the reasonable contemplation of the city. JLid. 


G Public Improvements. (Limitation of actions on assessraents see Limi- 
tation of Actions A d 1.) 
¢ Apportionment of Assessments aud Persons Liable 


1. Where the owners of land abutting upon a certain street in an in- 
corporated town petition the town to improve the street under the 
provisions of C. &., 2710(1), and set forth in the petition that the 
owners oh cach side of the street be assessed one-lalf of the cost 
of the improvements, and the assessment roll is accordingly made 
up and the full amount of the cost of the improvement assessed 
against the abutting owners, one-half upon the lots on each side 
of the street in accordance with the front footage, and no objection 
is made thereto by the abutting owners after notice until the town 
threatens sale of the lots for the assessment liens: J/7e/d. under the 
terms of the petition, recognized and acquiesced in by the parties, 
the abutting owners were Hable for the full amount of the cost of 
the improvements and they cannot successfully cGlaim that the 
town was liable for a proportionate part of the cos7. Carpenter v. 
Maiden, 114. 


MURDER see Homicide. 


NEGLIGENCH, (Of persons in particular relationships see Banks and Bank- 
ing H ¢ (liability of bank's receiver for negligent injury caused by de- 
fective elevator in building) Electricity A, Telegraph Companies A 4d, 
Food A, Municipal Corporations EF, Master and Servant D, F, G; negli- 
gence in driving see Automobiles C.) 


A Acts and Omissions Constituting Negligence. 
¢ Condition and Use of Lands or Buildings 


1. Neither the owner nor the manager of a store is an insurer of the 
safety of its customers, and in order for a customer to recover for 
injuries resulting from slipping and falling on a banana peeling 
on the floor of the store he must establish negligence. Cooke v. 
Tea Co,, 495. 


2. Plaintiff entered defendant's drug store and asked to use a telephone. 
Defendant's clerk showed her into a rear room of the store where 
there Was a phone, turned on a small light and left her. There 
were two doors leading from the rear room, one to the front of the 
store and the other to the basement, and there was sufficient light 
for both to be visible, and plaintiff, after using the phone, sought 
to go back to the front of the store, opened one of the doors, and 
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without stopping to look, fell through to the basement. sustaining 
serious personal injury. Meld, plaintiff was guilty of contributory 
negligence as a matter of law rendering it immaterial whether she 
was an invitee or licensee or whether defendant was negligent in 
failing to instruct her as to the basement door, and defendant's 
motion as of nonsuit was properly allowed. Clark v. Drug Co., G28. 


3. A complaint alleging in substance that plaintiff was an invitee on de- 
fendant’s premises, that the steps leading from defendant's office 
were in an unsafe condition to defendant's knowledge, and that de- 
fendant knowing!y failed to use due care to provide reasonably safe 
steps, and that plaintiff was injured as a proximate result thereof 
when she fell while attempting to leave defendant's office where she 
had gone on business as an invitee, is held to sufficiently allege a 
cause of action, and defendant’s demurrer thereto was properly 
overruled, Farrell v. Thomas Co., 681, 


d Anticipation of Injury 


1. A father and son each brought action to recover damages sustained 
by them by reason of injury to the minor son. The evidence tended 
to show that defendants were attempting to repair a wheel on a 
truck which the dviver had parked on the highway because, due 
to the defective wheel, he was unable to move it. and while one 
of the defendants held an iron or steel bar against the wheel the 
other hit it with a sledge hammer in order to take the wheel off 
for repairs, that the son approached the truck and was hit in the 
eye by a particle which flew off the iron or steel bar, He?d, judg- 
ment as of nonsuit was properly entered in each action, the evidence 
showing that the injury was caused by an accident which could 
not have been anticipated in the exercise of due care. Hager v. Red 
Band Co., 68, 


e Res Ipsa Loquitur 


1. Doctrine of res ipsa loquitur held to apply to fire originating at 
electrie fixture. Collins v. Electric Co., 320. 


D_ Actions. 
a Parties and Pleadings 


1. A complaint alleging that the plaintiff had been informed by the 
manager of a building in which he rented offices as to a safety 
device on the elevator therein which would prevent the opening 
of the elevator decor if the elevator was not in place at that floor, 
that the plaintiff was given a key to unlock the elevator doors so 
that he could use same in the operator's absence, that the plaintiff, 
at night, unlocked the door of the elevator shaft on the ground floor, 
and, relying on the safety device and being unable to see into the 
shaft because of defective Hghting, stepped into the empty shaft 
to his injury is Aeld not to show contributory negligence of the 
plaintiff as a matter of law, and the defendant’s demurrer thereto 
was properly overruled. Hood v. Mitchell, 130. 


2, Complaint held to sufficiently allege cause of action for negligent 
injury from unsafe condition of building. Farrell v. Thomas Co., 
631. 
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NEGLIGENCE D a—Continued. 
3B. Contributory negligence is a matter of defense and must be alleged 
and proven, C. 8., 528, and it may not be taken advantage of by 
demurrer, and defendant’s remedy to confine plaintiff to one of 
several acts of negligence is by application for a bill of particulars 
and not by demurrer. bid. 


b Fvidence and Burden of Proof 


4. The burden is on the plaintiff to establish a causal relation between 
the alleged negligence and the injury in suit. Lynch v. Tel. Co., 252. 


2. All the elements of actionable negligence, including the element of 
causal relationship, may be proven by circumstantial evidence. Zbid, 
e Nonsuit 
1. Where the evidence on the question of contributory negligence is con- 
flicting a motion as of nonsuit is improvidently granted. Hrersoele v. 
Sprinkle, 122. 


2. Where the evidence is sufficient to support the allegations in the 
coinplauint alleging a cause of action for negligent injury, defend- 
ant’s motion for judgment as of nhonsuit is properly refused. 
Sicainey ve. Tea Co,, 718, 


Il Culpable Negligence. (See, also, Homicide C, Assault and Battery.) 
a Negligence of Defendant 

1. Culpable negligence imports something more than actionable negli- 
gence in the law of torts, and is such recklessness or carelessness, 
proximately resulting in injury or death, as is incompatible with 
a proper regard for the safety or rights of others; and the violation 
of a safety statute regulating the use of highways does not con- 
stitute culpable negligence unless such violation is intentional, wil- 
ful or wanton, or unless the violation, though unintentional, is ac- 
companied by recklessness or is under circumstances from which 
probable death or injury to others might have been reasonably 
anticipated. NS. uv. Cope, 28. 


b Negligence of Deceased 


1. Criminal liability for culpable negligence is unaffected by contribu- 


tory negligence, as such, of the person injured or kilied. S. v. Cope, 
#p- 


awe 


NEGOTIABLE INSTRUMENTS see Bills and Notes. 


NEW TRIAL, 
B Grounds. 
gO Neacly Discovered Evidence 
1. Movant held to have failed to make out showing of newly discovered 
evidence sufficient in law to invoke discretionary ruling, and 
granting of new trial is reversed. Crane v. Carsicell, 571, 
(" Motions for New Trial and Hearings. 
C Right to Hear Motion or Grant New Trial After Term 


1. The trial court is without authority to vacate a judgment of nonsuit 
and grant a new trial after adjournment of the term at which the 
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NEW TRIAL C c—Continued. 
case was tried except by consent. In this case such order was 
entered by the trial court when called upon to settle the case on 
appeal. Hinnant v. Ins. Co., 307. 


NONSUIT see Trial D a, Criminal Law I j. 


PARENT AND CHILD~—Order for support of child upon divorce of parents 
see Divorce IF; infant's right to maintain action for negligent injury see 
Infauts G a. 


PARTIES. 
A Parties Plaintiff. 
a Persons Who May or Must Bring Suit 

1. An action for the reformation of a deed of trust for mutual mistake 
of the parties in the stipulation of the amount of the indebtedness 
may not be maintained by the trustee without the joinder of the 
holders of the mortgage notes, the notes being made payable to 
bearer and being negotiable, C. S., 2976, 2982, and in an action 
brought by the trustee alone the defendant’s demurrer ore tenus 
on the ground that plaintiff was not the real party in interest, 
C. 8., 446, 511, should have been sustained, and the provisions of 
C. S., 449, do not alter this result, the statute not being applicable 
to the facts of the case. Bank v. Thomas, o99. 


PARTITION—As defense to aetion for waste see Tenants in Common B ec. 


PAYMENT. (Operation of check as payment upon insolvency of bank of 
deposit see Bills and Notes D b; presumption of payment of mortgage 
after lapse of time see Mortgages G a.) 

B Application of Payment. 
a Payers Right to Direct Application of Payment 
1. Where a debt consists of more than one item the debtor has the 


right to direct the application of moneys paid his creditor to a 
specific item thereof. Diron v. Osborn, 480. 


PENDING ACTION see Abatement and Revival B. 


PLEADINGS. (In particular actions see Particular Titles of Actions.) 
D Demurrer. 
c “Speaking Demurrers”’ 

1. Jurisdiction of Industrial Commission must appear from face of 
complaint to be available on demurrer. Hanks v. Utilitics Co., 155; 
Southerland v. Harrell, 675. 

e Hyfect of Demurrer and Construction of Pleadings Upon Demurrer 

1. Upon demurrer the allegations of the complaint are to be taken as 
true, and a demurrer to the sufficiency of the complaint will not be 
sustained if the complaint in any of its parts sufficiently alleges a 
cause of action. Andrews v. Oil Co., 268, 


2. Upon a demurrer the allegations of the complaint and the reasonable 
inferences therefrom are deemed admitted, and the demurrer will 
be overruled if any part of the complaint presents facts sufficient 
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PLEADINGS TD e—Continued, 
to constitute a cause of action or such facts can be reasonably in- 
ferred therefrom by a liberal construetion with a view to sub- 


ints at 


stantial justice between the parties. C. S., 535. Jbid. 


I Amendment of Pleadings. 
@ Power to Allow Amendment 
1. It is within the discrefionary power of the trial court to allow the 
filing of amended or supplemental complaints, and an amendment 
of a pleading may be allowed after verdict to conform the allega- 
tious to the proof. C. S., 647, dol, Npeas v. Greensboro, 239, 
J Defects, Objections aud Waiver. 
a& Procedure to Raise Objection to Pleadings or to Take Effect of Defegt 
1. The remedy to confine plaintiff to one of several acts of negligence 
alleged is by motion for bill of particulars and not by demurrer. 
Farrell v. Thomas Co., 651. 


PLUMBIERS—Liceusing of, see Constitutional Law C€ b. 
POLICE POWER see Constitutional Law C. 


PRINCIPAL AND AGENT. (Brokers see Brokers. ) 
A The Relation. 
a@ Creation and Proof of the Relationship 

1. IXvidence that defendant transacted business with plaintiffs for a 
long period of time in accordance with the terms of a contract 
alleged by plaintiffs to have been executed for defendant by its 
duly authorized agents, is sufficient to show ratification by plaintitt 
and constitute evidence of agency aliunde the acts and declarations 
of the alleged ageuts sufficient to render evidence af their acts and 
dechirations competent, and the direct and circumstantial evidence 
of agency in this case together with the fact that the alleged 
ugents were present in court and did not deny plaintiffs’ testimony 
as to their acts and declarations is held sufficient to be submitted 
to the jury. Mtriecll v. Distributing Co, 309. 


~. The manner and time in which the evidence aliunde us to ageney 
may be introduced is largely in the discretion of the trial court. 
Lbid. 

C Rights and Liabilities of Principal to Third Persons. 
b Powers and Authority of Agent 

1. An agent authorized to compromise a debt has the power to accept 
payment from the debtor in accordance with the debtor's directions 
as to the application of the payment to the items of the debt. Diron 
tr Osborne, 480. 

2. Under the evidence in this case the question of whethcr defendant's 
agent bad authority to agree to a modification of the contract be- 
tween the parties is held a question of fact for the determination 
of the jury. Dirson v. Realty Co., 521. 

f Ratification 

1. The unauthorized acts of an agent must be ratified in whole or 

rejected in whole. Macuwell ¢. Distributing Co., 309, 
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PRINCIPAL AND SURETY. (Guardianship bonds see Guardian and Ward 
H.) 


B Nature and Extent of Liability on Surety Bonds. 
e Actions on Bonds 


1. Where the bond covering defalcation of a bank official provides that 
no action thereon should be maintained after six months from the 
termination of the bend, the contractual limitation is valid and 
bars an action on the bond after the expiration of the prescribed 
period although the defaleation was not sooner discovered because 
of the concealment of the official, nor is this result affected by the 
provisions of C. 8., 441 that action against the official is not deemed 
to have accrued until the discovery of the facts constituting the 
fraud. Hood, Comr., v. Rhodes, 158. 


PROCESS. 
B Service of Process. 
d Service on Foreign Corporations 

1. A Federal Land Bank created by act of Congress and deriving its 
right to cWwh property and to do business in this State solely 
through a Federal statute is not a foreign corporation exercising 
such functions under express or implied authority of this State, and 
C, S., 1187, relating to service of process on foreign corporations 
by service upon the Secretary of State is not applicable to such 
corporation, and our courts acquire no jurisdiction over it by such 
service, Leggett v. Bank, 151. 


2. A traveling auditor for a foreign corporation who is a nonresident 
and who covers several states in the performance of his duties, and 
who is in this State intermittently and for short periods, is not a 
local agent for the purpose of service of process, the term local 
agent meaning an agent residing in this State permanently or 
temporarily for the purpose of his agency, and the fact that such 
agent received money for the corporation on a single instance does 
not alter this result, and Service of process on such agent is not 
valid service cn the corporation when such corporation has no 
property or place of business in this State. C. 8., 488(1). Lumber 
Co, v. Finance Co., 285. 


3. Service of summons on Secretary of State in action against foreign 
corporation is upheld in this case, C. 8., 11387. Reich v. Mortgage 
Corp., 790. 


RAILROADS. (As carriers see Carriers; liability for injuries to employees 
see Master and Servant G.) 
D = OQOperation. 
b Accidents at Crossings 
1. Evidence tending to show that defendant's train approached a cross- 
ing Within a city’s limits at an excessive rate of speed through 
a heavy fog without giving warning by bell or whistle, and struck 
plaintiff's truck, that plaintiff stepped his truck before attempting 
to cross, but failed to see or hear the approach of the train, js held 
sufficient to overrule defendant’s motion as of nonsuit, there being 
ho evidence that plaintiff could net have heard warning signals by 
bell or whistle had such been given. Dancy v. R. R., 308. 
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RAILROADS D—Continuecd. 
ec Injurtes to Persons on or Near Track 

1. Evidence that plaintiff's intestate was last seen walking down de- 
fendant’s railread track a short time before defendant's train 
passed, that the train did not give warning of its approach, and 
that soon thereafter the intestate’s bruised and cut body was found 
hear the track at a place where the cinders of the track were 
scuffed as though a body had been shoved along, is held insufficient 
to resist defendant's motion as of nonsuit, negligence not being 
presumed from the mere fact of an accident on or near a railroad 
track, and the evidence failing to show the intestate’s condition 
when he was struck, or that the aNeged negligence in failing to 
scund a warhing was the proximate cause of the injury. Harrison 
vu. R. R., T1S8, 


RECEIVERS. (Creditors’ bill see Creditors’ Bill; reeeivers of banks see 
Banks and Banking H.) 
A Nature of and Grounds for Receivership. 
ala General 
1. While ordinarily a receiver will not be appointed for a debtor where 
insolvency is not shown, the appointment of a receiver in a general 
creditors’ bill will not be held for error when the debtor joins in 
the request for the receivership and none of the creditors object to 
the appointment of the receiver, and the receiver is appointed for. 
the benefit of all creditors and their rights are protected in accord- 
ance with their claims for priority, and the cause is retained by 
the court. Dillard v. Walker, 67. 
C Title and Right to Possession of Property. 
b Title and Liens of Third Persons 
1. Held: contract was one of bailment, and bailor was envitled to posses- 
sion as against bailee’s receiver. Realty Co. v. Dunn Moneyhun Co., 
651. 
RECEIVING STOLEN GOODS. 
B Prosecution and Punishment. 
b Evidence, Burden of Proof and Presumptions 
1. Recent possession of stolen property, without more, is insufficient to 
raise a presumption of guilt of the statutory charge of receiving 


said property knowing it to have been stolen. C. S., 4250. S. v. 
Lowe, o72. 


RECORDARI see Justices of the Peace E b. 


REFERENCE. 
A Proceedings. 
a Order of Reference and Power to Refer 
1. Order of reference in this case is affirmed, C. 8., 573'5). Trust Co. 
v. Green, TSO. 
e iffect of Reference 
1. An order of reference does not take the case from the jurisdiction 
of the court, the referee being merely an instrumentality of the 
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REFERENCE A e-—-Continued. 


court, and the court has jurisdiction to hear and determine all 
proper motions in the cause pending the reference which are not 
in conflict with the order of reference, including the signing of a 
consent judgment by the parties. Weaver v. Hampton, 42. 


© Report and Findings. 
« Power of Court to Affirm, Modify, Set Aside, Re-refer, ete. 


1. Where the Supreme Court has remanded a cause with direction that 
the order of the trial court in confirming the report of the referee 
be vacated and that further proceedings be had according to law, 
the trial judge has the power, the original reference having been by 
consent, to again refer the cause to the referee for additional find- 
ings in accordance with the opinion of the Supreme Court, such 
order being tantamount to vacating the order of confirmation, and 
the appellants being entitled to notice and a hearing before the 
referee with right of appeal. Wilson v. Allsbrook, 479. 


bh COSTS. 
b Referee’s Claim for Services 
1. The claim of a referee for payment of services rendered in the cause 
which is still pending in the courts upon exceptions to his report 
is not barred by C. 8., 441(8), nor is C. S,, 1226, applicable thereto. 
Bank v. Bank, 378. 


REFORMATION OF INSTRUMENTS. 


C Actions for Reformation. (Trustee may not bring suit for reformation 
of deed of trust without joinder of holders of bonds see Parties 
A a 1.} 


d Evidence and Burden of Proof 


1. Defendant executed a crop lien to a bank to secure a loan. There- 
after he executed ancther lien on the same crop to secure the pay- 
ment of fertilizer advanced by plaintiff. The bank's mortgage was 
tirst filed for registration, but was not registered until after the 
registration of plaintiff's mortgage. In an action to determine 
priority defendant testified that at the time of the negotiation he 
informed plaintiff's president and agent of the bank’s mortgage and 
that they agreed that plaintiff should take a second lien, and that 
when plaintiff's mortgage was presented for signature defendant 
objected because it failed to provide that it should be subjeet to 
the bank’s mortgage, and that plaintiff's agent assured defendant 
that the omission made no difference for the reason that registra- 
tion would take care of the contemplated priority. Thereafter 
plaintiff learned that the bank's mortgage had not been properly 
registered. Heid, the testimony was sufficient to be submitted to the 
jury on the question of the mutual mistake of the parties in the 
omission of the provision for the contemplated priority, and upon 
the rendition of a verdict adverse to plaintiff, judgment that the 
bank's mortgage had priority was properly entered. Hubbard and 
Co, v. Horne, TA0. 


REHEARING see Appeal and Error K f, 
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REMOVAL OF CAUSES. 
C Citizenship of Parties. 
Db Separable Controversy and Fraudulent Joinder 

1, Where the complaint in a suit against two defendiaats fails to allege 
a cause of action against the resident defendant the cause is re- 
movable to the Federal Courts upon motion of the nonresident de- 
fendant, the jurisdictional amount being established. Broien ev. 
We Ds 2a: 


2. The question of whether a cause of action is joint or separable is to 
be detevmined by the manner in which the plaintiff has elected to 
state his cause of action, the allegations of the complaint being 
coltvolling in this respect, but where in addition to alleging a joint 
action against both the resident and nonresident defendants the 
cemplaint also alleges facts sufficient to constitute an independent 
action against the nonresident defendant, a separable controversy 
irises and the cause is removable to the Federal Court upon motion 
ot the nonresident defendant, the effect being to carry the entire 
cause to the Federal Court. /bid. 


3d. Where the complaint in an action against a resident defendant and 
a honresident railroad company alleges that the plaintiff was in- 
jured by the joint negligence of both defendants and also alleges 
that the nonresident defendant allowed its train to coast down hill 
while approaching a crossing, that the tracks were hidden by an 
entbankment in a deep cut on a curve, that the driver of the wagen 
in which the plaintiff was riding as 2 guest could not have seen or 
heard the approach of the train, and that the engineer, upon see- 
ing the heads of the horses pulling the wagon, gave an untimely 
signal which caused the horses to rear up and stop on the track, 
resulting in the injury: /fe/d, the complaint states an independent 
cause of action against the nonresident defendant in addition to 
the joint cause alleged against both defendants, and the cause is 
removable to the Federal Court upon motion of the nonresident. 
bid. 

4. A nonresident is entitled to the removal of the cause to the Federal 
Court if the complaint fails to state a cause of action against the 
resident defendant, or, if from an examination of the complaint, it 
appears that a separate cause of action is alleged against the non- 
resident, and the mere allegation of concurrent negligence will not 
defeat the right of removal. Nmith v. Ins, Co., 770. 


RES IPSA LOQUITUR see Negligence A e. 
RESTRAINT OF TRADI] seo Monopolies. 


ROBBERY. 
B Prosecution and Punishment. 
e dvridence 
1. The State’s evidence tended to show that defendauts went to the 
home of the prosecuting witness in the daytime, and robbed him 
of money at the point of a pistol. Defendants denied the robbery 
und offered testimony that they went to the home of the prosecuting 
Witness for the purpose of buying whiskey, The trial court excluded 
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ROBBERY B c—Continued, 


SALES. 


the testimony and defendants excepted: Held, the exclusion of the 
testimony constituted prejudicial error, the testimony being in ex- 
planation of defendants’ presence in the home of the prosecuting 


m—eyad 


witness. AS. ut. Gillespie, 533. 


EF Warranties. 


d Stipulations in Contract as to Manner and Time of Muhing Claim for 


Breach of Warranty 


1. The parties entered into a written contract whereby plaintiff agreed 


to sell and defendant to buy certain store fixtures. The contract 
provided for partial down payment and the execution of notes for 
the balunce of the purchase price, and that the use of the fixtures 
for a period cf five days should constitute an acceptance thereof 
as being in conformity with the specifications of the contract, and 
that all complaint as to quality should be made in writing within 
ten days from delivery. Defendant's evidence tended to show that 
upon delivery of the goods he entered complaint that they were 
not up to the specified quality and were not made in a gcod and 
workmanlike manner, that plaintiff's secretary, treasurer and g¢eu- 
eral muluger made repeated visits to defendant's store and re- 
peatedly promised to remedy the defects to defendant's satisfaction, 
and that ne referonce was made in such conferences to the stipula- 
tious in the contract relative to compiaints. In an action to recover 
the balance of the purchase price: dfc/d, the evidence viewed in the 
light mest favorable to defendant was sufficient to be submitted 
to the jury on the question of whether plaintiff had waived the 
previsions of the e@ontract prescribing that complaints as to quality 
should be made in writing and that use of the property for five days 
should constitute acceptance thereot. Ufy. Co. uv. Lefkoiits, 449. 


H Remedies of Buyer. 


¢ Actions and Counterclaims for Breach of Warranty 


1. In an action to recever the purchase price for goods sold and de- 


livered the burden is on defendants to prove their defenses of 
breach of warranty and payment, and plaintiff is entitled to a new 
trial for the trial court's failure to so instruct the jury, although 
no request for such instructicnus was submitted, since the matter 
ffects a substantial right of plaintiff. Furst vu. Taylor, 60S. 


f Misrepresentation of Article and Fraud as Defense to Action for Pur- 


chase Price 


1. In this action to recover the balance due on notes given by defend- 


ant for the purchase price of a case for the preservation and display 
of meats, defendant contended that the case was not as representeil 
to him, and set up a counterclaim for loss sustained by reason of 
defects therein. Held, fraud may not be definitely defined by the 
courts, and defendant sufficiently aNeged all the elements of fraud 
and deceit, and offered evidence sufficient to be submitted to the 
jury on the issue of whether defendant was induced to sign the 
notes by the false and fraudulent representations of plaintiff. 
Supply Co. v. Conoly, O77. 
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I Conditional Sales. (Contract held not conditional sales contract but eon- 
tract of bailment see Bailment A a.) 


b Registration and Priority 


1. Registered contract is good as against purchaser and parties ¢laim- 
ing under him, Brunswick Co, v. Bowling Alleys, GO9. 


2. Unregistered conditional sales contract is valid as between the 
parties, including assignee of seller. Realty Co. vr. Dunn Moneyhun 
C'0,, 651. 


@ Rights and Remedies of Seller, (Right to remove chattels after they 
have been athixed see Fixtures.) 

1. Where personal property is sold under a registered conditional sles 
contract and the purchase price is not paid in accordance with the 
aevreement, the seller is the owner thereof and is entitled toe posses- 
sion as against the purchaser and all persons claiming under him. 
C.S.. 8512. Brunsiwick Co, v. Bowling Alleys, 609. 


2, An unregistered conditional sales contract is valid as between the 
parties, CS. 8811, 33812, and where an automobile dealer sells cars 
under conditional sales contracts and assigns the contracts to a 
discount corporation for value, and the discount corporation re- 
possesses the cars from the purchasers upon default in the payment 
of the purchase price. the discount corporation is the owner of the 
cars as against the purchasers and the dealer although the condi- 
ticnal sales contracts were not registered. Realty Co. v. Dunn 
Jfoneyhun Co... 651. 


SCHOOLS AND SCHOOL DISTRICTS. (Assumption of bonds of special 
tax distriet by county see Counties Ir b 2.) 
ID Government and Officers. 
¢ Purchase of School Property and Equipment 
1. The board of education of a county is required to provide suitable 
supplies for the publie schools of the county and to pay for them by 
vouchers drawn by it: within its appropriation on funds provided 
therefor by the board of county commissioners in the manner 
prescribed by statute, and where the county board of edueation 
has refused to purchase certain equipment because of lack of funds, 
and the county purehasing agent and chairman of the beard of 
county Commissioners purchases the same and gives a note for the 
purchase price signed by him in the name of the school for whose 
use the equipment was purchased: Held, the county is not liable 
on the hote, the county purchasing agent having no connection 
with the county board of education, Keith v. Henderson County, 
21. 
f Compensation of Officers 


1. Mandamus to compel payment of additional salary te county school 
superintendent held error in this case. Rollins r. Ragers, 308, 


SEDUCTION, 
B Prosecution and Punishment. 
d Hridence 
1. In a prosecution for seduction under premise of marriage the char- 
acter evidence of the prosecutrix relied on as supperting evidence 
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must tend to establish her good character at the time of the alleged 
seduction, and where the only “supporting testimony” relied on is 
testimony of the prosecutrix’s good character two years prior to the 
alleged seduction, with no testimony as to her character subsequent 
to that time, the evidence is insufficient to be submitted to the jury 
and defendant's motion as of nonsuit should have been granted. 
S. uv. Patrick, 299. 


SERVICE see Process B. 


STATES. (Application of statute of limitations to sovereign see Limitation 
of Actions A a 4.) 

A Relation Between the States. (Action on foreign judgment see Judg- 
ments N b.) 


a Conflict of Laiws and Law of the Forum 


1. Law of State in which insurance policy is executed control in the 
interpretation of the contract. Jus. Co. vu. Skurkay, 227, 


2. In an action on a debt contracted in another state in which the 
statute of limitations is pleaded the statute of limitations of the 
forum must govern, Nmith v. Gordon, 695. 


I Claims Against the State. 
e Claims Against Agencies of State 

1. An action against the Chief State Bank Examiner and the Commis- 
sioner of Banks, as his successor, to recover for an injury alleged 
to have been caused by the negligent condition of an elevator in a 
building under defendants’ control as a part of the assets of an 
insolvent bank is heid not an action against the State of North 
Carolina nor against the successive statutory receivers as agencies 
of the State, and the State has no interest in the acticn, the re- 
covery being payable solely out of the assets of the insolvent bank. 

Hood v. Mitchell, 180. 


STATUTE OF FRAUDS see Frauds, Statute of. 
STATUTE OF LIMITATIONS see Limitation of Actions. 


STATUTES, 
A Requisites and Validity. 
a Constitutional Requirements in Enactment 


1. Where a statute required by the Constitution to be passed by the 
Legislature upon separate readings upon separate days with the aye 
and no vote recorded, Art. II, sec. 14, is not so passed and is there- 
fore invalid, and a later act, amendiug to and referring to the 
former act, is passed in accordanee with the constitutional pro- 
Visions, the two acts will be construed together as cne act, and the 
later act ratifies the former and renders it valid, Reeres v. Board 
of Hducation, TA. 


e Retroactive, Curative and Ex Post Facto Statutes 


1. The provisions of chapter 260, section 3, Public Laws of 1931, in so 
far as they attempt to revive the right to foreclase a tax certificate 
after such right had been barred under the provisions of N. C. Code 
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STATUTES A c—Continued. 
(Michie), see. 8087, is unconstitutional and void, but under the 
proviso in the act it would seem that it was not intended to so 
apply. Wilkes County v. Forester, 1638. 


2. N.C. Code of 1931, sec. 6464(9), providing that the beneficiary named 
in a policy of life insurance, or an assignee of such policy if the 
transfer is not made with intent to defraud creditors, shall be 
entitled to the proceeds of the insurance free from the claims of 
creditors of the insured cannot atfect policies written before the 
effective date cf the statute. Comr. of Banks v. Yelverton, 441, 

€ Rules of Construction in Relation to Constitutionality and Validity 

1. An act will not be held unconstitutional unless its invalidity appears 
beyond a reasonable doubt, and where two reasonable interpreta- 
tions are possible that one will be adopted which sustains the 
statute. Stedman uv. Winston-Salem, 208. 


2. Ordinarily, the constitutionality of a taxing statute is to be de- 
termined upon its Inspection, and these matters of which the court 
may take judicial notice, with the burden on the taxpayer to show 
that it is unconstitutional in its application to him, the presumption 
being in favor of constitutionality. Jlarwell, Comr.. ve. Mfg. Co., 
365. 

B Construction and Operation. 
a General Rules of Construction 

1. A statutory regulation affecting method or procedur2 may be re- 
garded as merely directory unless the procedure relates to a positive 
and essential legislative requirement. Bryan v. Crave. County, T28. 


STERILIZATION see Constitutional Law I b 1. 


SUBROGATION. 
B Operation and Iiffect of Subrogation. 
b Right of Party Subrogated 

1. Where a title guaranty company insures the title of certain lands 
for the benefit of the mortgagee, and is forced to pay the amount 
of a prior mortgage on the lands, the title company is subrogated 
to the rights of the mortgagee against the mortgagors, but can 
have no better right in this respect than the mortgagee. Parsons 
a. Leak, 92. 


SUMMONS see Process. 


TAXATION. 
A Validity and Constitutional Requirements and Restrictions. (Assumption 
by county of debt of political agency see Counties Eb.) 
e Uniform Rule and Ad Valoren 
1. The provision of Art. V, see. 3, of our State Constitution that prop- 
erty shall be taxed according to its true value in money does not 
apply to income taxes. Wasrwell, Comr., vo Mfg. Co., 365. 


2. While the Constitution, Art. V, sec. 3, does not expressly apply to 
trades and professions, it is held that the rule of uniformity in 
taxation also applies to them. but the rule does not prohibit the 
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B 


Cc 


classification of trades and professions for taxation when the classi- 
fication applies uniformly to all of a class and the classification 
is not arbitrary or unjust. Reach v. Durham, d87. 


3. A statute imposing a license or privilege tax on persons engaged in 
the plumbing and heating business, but exempting from its opera- 
tion persons engaged in the business in towns under a certain 
population is held not to be unconstitutional as creating an unjust, 
unreasonable or arbitrary classification, the classification by ponpula- 
tion not being of itself unjust, unreasonable or arbitrary, and the 
tax being levied equally and uniformly on all persons of the same 
class. Ibid. 


d License and Franchise Taxes 
1. Statute requiring licensing of plumbers and heaters held constitu- 
tional, Roach v. Durham, 587. 


h Interstate Commerce 
1. An income tax on a corporation doing an interstate business is not 
a burden on interstate commerce, such tax being a tax on net in- 
come allocated to the State in accordance with a proper apportion- 
ment of the corporation’s operations and business in this State, 
and the State may set up the formula for determining the alloca- 
tion of income. Afaricell, Comr., v. Alfg. Co., 365. 


Kinds of Taxation and Liability of Persons and Property. 
c Ercise and License Taxres 
1. Our State gasoline tax is an excise and not a property tax. C. §S., 
2613 (15). Stedman v. Winston-Salem, 208. 


ad Property Exempt from Taxation 

1. Under the provisions of our Constitution, Art. V, sec. 5, the General 
Assembly is prohibited from levying a property tax on property 
owned by municipal corporations, but the prohibition does not ex- 
tend to excise taxes, and under the provisions of C. S., 26138(15), a 
municipality is liable for the gasoline tax on gasoline bought by it 
in bulk and distributed by it to its various departments for use in 
its governmental functions. Stedman v. Winston-Salem, 208. 


2, Exemptions from taxation must be strictly construed in favor of the 
taxing power. Jbid. 


e Corporate Stock and Excess 

1. The tax on shares of stock of a bank is payable by the bank under 
the provisions of statute, it being required that the cashier or other 
proper officer of the bank pay the tax to the municipality levying 
it when the corporate excess is certified to the municipality by the 
State Board of Assessment, the tax being in the nature of a 
statutcry garnishment against the bank, and the tax is a lien upon 
the land, N. C. Code, 7987. Public Laws of 1929, chap, 844. Rock- 
ingham v. Hood, Comr,, 618. 


Levy and Assessment, 
a Listing and Assessment of Real Property 
1. The question as to whether certain lands were validly listed for taxes 
tor a certain year must be determined by the law in force at the 
time relating to the listing of property for taxes. Jfadison County 
vt. Care, 58, 
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2. Chapter 71, Public Laws of 1927, must be constru2d as a whole, 
and section 738 thereof requires that the chairman of the board of 
county commissioners shall examine the tax list anJ insert therein 
all property not given in, and shall charge the owner with the 
statutory penalty, and where the county Jist taker has inserted 
on the tax list certain property not given in by the owner for that 
Vvear instead of calling the matter to the attention of the chairman, 
the listing of the property by the list taker is void, the duty of the 
chairman of the board of county commissioners in this respect being 
nondelegable, bid. 


3, The valuation of property for taxation as fixed by the county is 
binding on the city in which the land is situate. Bryan v. Craven 
County, T28. 

¢ Levy and Assessment of Corporate Stock and E.wcess 

1. Where a bank doves not appeal from the amount of the assessment 
on its stock as certified by the State Bourd of Assessment, the bank 
may not thereafter show that the amount of the assessment was 
erroneous because of the insolveney of the bank at rhe time of the 
assessment, and the tax duly levied prior to the closing of the bank 
may be collected from the bank's statutory receiver. Rockingham 
v. Hood, Comr., 618. 


2. Where the State Board of Assessment has certified the excess value 
of bank stock to the municipality in which the bank conducted its 
business, the Commissioner of Revenue has no authority to direct 
the tax acecuntant of the town to strike from his records the 
amount so certified because the bank stock was worthless by reason 
of the insolvency of the bank when the bank has not appealed from 
the assessment in the manner provided by the statute. Jbid, 


f Levy aud Assessment of Lneome Tares 

1, The income of a corporation from a unitary business may be allocated 
for the purpose of assessing income taxes against it to different 
states in which its activities are carried on, but such allocation 
must be based upon apportionment of productive capital, invest- 
ment or employment, or some logical reference to the production 
ot income, and the locus of its sales may not alone be made the 
basis of such distineticn, the income from its sles being de- 
termined in relation to its capital, organization or efforts producing 
the sales, and where our State statute prescribes allocation in 
accordance with the corporation’s capital outlay the statutory 
method will be deemed constitutional, with the burden on the cor- 
poration to show by evidence any outside factors rendering the 
application of the statutory method unconstitutional. Jfarwell, 
Conr., v. Mfg. Co., 365. 


2. An income tax assessed against a corporation is not ©. tax upon its 
capital stock or franchise, and may be imposed in addition to a 
property tax, and in the allocation of its taxable income the locus 
of its capital stock need not be considered. Jbid. 


3. Where the Commissioner of Revenue has assessed an income tax 
against a foreign corporation operating a manufacturing plant in 
this State in accordance with the provisions of secs. 311 (a), (¢), of 
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the Revenue Act of 1929, allocating its income taxable by the State 
in accordance with the ratio between its tangible property within 
the State and its total tangible property without regard to its 
intangible property, consisting of capital stock, cash, accounts re- 
ceivable, ete., the Commissioner's assessment will be upheld by the 
courts upon appeal where the corporation has failed to show that 
such method cf allocation is unconstitutional in its application to 
the corporation, and the corporation’s showing that its intangible 
property was not included in determining the ratio between its 
property within and without the State is not sufficient for this 
purpose, such intangible property being considered as the result 
and profits of its manufacturing operations in this State in the 
absence of proof that it resulted from operations without the State. 
Marwell, Comr., uv. Mfg. Co., 365. 


D Lien and Liability of Vendor and Purchaser. 
a Date of Attachment of Lien on Realty and Liability of Suecessive 
O1weners 

1. Where condemnation proceedings are instituted by the State against 
certain property for the purpose of incorporating it as a part of the 
Great Smoky Mountain National Park, chapter 48, Public Laws of 
1927, and the report of the appraisers is affirmed by the clerk upon 
appeal to him upon exceptions duly filed, and the owners do not 
remain in possession after the decree of confirmation: Held, the 
Jand is withdrawn from taxation by the sovereign as of the date 
of the decree of confirmation, and where such decree is entered in 
January the land is not subject to taxes listed against it the fol- 
lowing April although the condemnation proceedings were not 
determined until a subsequent date, and this result is net altered 
by the provision of the statute that the fee could not pass to the 
State until the payment of the award, nor the provision permitting 
the commission to elect not to acquire the lands even after final 

judgment when such right is not exercised. S. v. Floyd, 292. 


2, Where an option on’ certain land is executed to the Government on 
20 May of a certain year and is followed by deed delivered to the 
Government 29 July, the land is subject to the taxes for the year, 
Cc. S., T98T, and also is Jand which the owners contract to dedicate 
to a city which contract is executed 27 June. Bryan v. Craven 
County, 729. 

d Subrogation to Licn by Person Paying Taxes 
1. Under facts of this case held: tax lien against land was discharged 


and plaintiff obtained no right of subrogation thereunder. Guar- 
anty Co, v. MeGougan, 18, 


Je Collection and Remedies for Wrongful Collection or Levy. (Collection 
by enforcement of lien see hereunder H.) 
a Funds Subject to Payment 

1. Where in proceedings for the condemnation of land by the State 
under chapter 48, Public Laws of 1927 for incorporation into the 

Great Smoky Mountain National Park the clerk confirms the report 

of the appraiser's and retains the cause for adjudication of claims 

against the sum paid into the clerk’s hands by the State as com- 
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EF 


pensation: Held, the county wherein the land lies is not entitled 
to the payment of taxes out of such fund where the decree of 
confirmation was entered prior to date of the listing of the taxes 
and the compensation is paid subsequent to the listing date, N. r. 
Floyd, 293. 


2. Construing chapters 427 and 428, Public Laws of 1951, and C. 8., 


1884(53), it is held, the Hability of a landowner for taxes arises on 
July first of each year, and where land has been conveyed to the 
State for public park purposes (chapter 48, Public Laws of 1927) 
by deed executed in April the land is not subject to taxes for the 
fiseal vear beginning the following July, it having been withdrawn 
frei taxation by act of the State. S. vr. Fibre Co,, 205. 


Paviment and Discharge. 
a Sheriff's Authority in Making Settlement 
1. A sheriff has no authority to accept anything but money in payment 


of taxes. Guaranty Co. v. MeGougan, 13, 


b Transactions Operating as Discharge of Lien 
1. The sheriff of a county advertised certain lands for sale for de- 


linquent taxes. The owner executed a note for the amount of the 
taxes to the sheriff individually, the sheriff accepted the note in 
payment and discontinued the advertisement of the property, 
marked the taxes paid upon the proper reeord, detached the 
original receipt and attached it to the note. The sheriff accounted 
to the county for all taxes. including the tax in question, and upon 
discovery of a shortage, the surety on the sheriff's bond paid the 
amount of the shortage. The land in question was thereafter fore- 
Closed under deed of trust executed prior to the year for which 
the taxes were due, which deed of trust providee: for foreclosure 
for nonpayment of taxes. The sheriff assigned the note to his 
surety, who brought action seeking to enforce the county's lien 
against the land for the taxes: Jfeld, the tax lien was discharged 
aud neither the sheriff nor his surety may asser: a claim there- 
under, C. S., TOTT, TO94. Guranaty Co. ve. MeGougan, 18, 


¢ Apportionment of Tares and Discharge of Lien by Part Payment of 
Total Tarcs Due 


1. Where land comprising several city lots is listed for taxation as one 


lot, and thereafter the owners execute an option on a part of the 
land: Hefd, under the provisions of C. S., TOST, as amended by 
chapter 306, Public Laws of 1929 and by chapter 838, Public Laws 
of 1931, it is lawful for the taxing authorities to apportion the 
taxes upon application of the owners even though the application 
is made after the land has been sold for taxes but before fore- 
closure of the tax certificate, and a judgment ordering that the 
lot optioned be released from the tax lien upon the payment of the 
taxes apportioned against it together with the payment of the 
personal tax assessed against the owners will be upheld, the statute 
applying to cases in which a subdivision of property has been made 
and the land assessed as an entity and it being immaterial whether 
the subdivision was made before or after the adoption of the 
amendment. Bryan vt. Craven County, T28. 
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H Tax Sales and Foreclosures. 
b Foreclosure of Tar Certificates 


1. Where a county has purchased certain land at a tax sale and elects 


- 
- 


to proceed to foreclose its tax certificate under the provisions of 
N. C. Code (Michie), 8028, the county is bound by the limitation 
prescribed by section S037, and its action to foreciuse such certifi- 
cate is barred after the elapse of eighteen months from the date 
of the purchase of the certificate when the limitation prescribed 
by the statute is properly pleaded. Wilkes County v. Forester, 168. 


. After right to foreclose tax certificate is barred statute may nol 


revive right by changing limitation. Jbid. 


. Where land owned by minors subject to their mother’s dower right 


therein is sold for taxes and bought in by an individual, and 
foreclosure proceedings are instituted in which only the mother 
and her second husband are made parties: Held, the interest in the 
land of the mother and her second husband are divested by the 
proceedings, but the rights of the minors therein are not affected, 
they not having been made parties to the suit. Guy v. Harmon, 226. 


4, Under our present procedure tax sales certificates on the lands of 


| 


minors may be foreclosed by action in the nature of an action to 
foreclose a mortgage, the minur being represented by a guardian 
ad litem and his interests being subject to the supervision and 
protection of the courts, chapter 221, Public Laws of 1927, chapter 
334, Public Laws of 1929, C. S., 451, and the provision: of C. 8,, 
7984, and the last clause of C. 8., 8038 in so far as they relate to 
minors are now ineffective. Forsyth County v. Joyce, Td, 


. Where a suit to foreclose a tax certificate is instituted against the 


person listing the property for taxation and the property is suffi- 
ciently described, the action is maintainable although the title to 
the land is in another, C. 8., 8019, and where the owner is a minor 
and he is made a party and is represented by a guardian ad litem 
the first action is not discharged, and under the provisions of 
chapter 204, section 4, Public Laws of 1929, which extended the 
time in which tax foreclosure actions could be instituted on tax 
certificates issued in 1927 or prior thereto, an action instituted in 
September, 1929, against the person in whose name the land was 
listed to foreclose tax certificates for the years of 1924, 1925, 1926, 
and 1928, in which the minor owner was made a party by summons 
issued in February, 19382, and in which the minor owner was repre- 
sented by a guardian ad litem who filed answer, is not barred by the 
statute of limitations. /bid. 


c Validity of Foreclosure and Attack 
1. The owner of certain land failed to list same for taxes. The land 


was listed on the tax books in the name of a person other than 
the owner and was sold for delinquent taxes and bought in by 
the county and the tax certificate foreclosed: Held, the county 
could not convey a good title to the purchaser at the foreclosure 
sale it being necessary that the method for the listing and collec- 
tion of taxes provided by statute should be followed. Wake County 
vu, Faison, 5d. 
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2, Where upon petition and motion in the cause by the owners of land 


and the trustee and cestui que trust in a trust deed thereon to set 
uside a foreclosure of a tax certificate on the land it appears that 
the owners of the land and the trustee and cestui que trust lived 
in the adjoining county and were not personally served with sum- 
mens or given notice of the proceedings and that the owners’ 
residence Was disclosed by his listing of the property for taxes for 
the previous vear, and that the land was not lawfully listed for 
taxes for the vear for which it was sold, and that the petitioners 
upon notice of the foreclosure filed their petition and tendered 
the amount of fhe taxes: Held, the foreclosure proceeding of the 
tax certificate is in a court of equity. and the trial court's decree 
setting aside the tax foreclosure will be sustained on appeal, the 
taxes remaiing 2 Hen on the land until they are paid. and the 
county being under duty to make restitution to the purchasers at 
the foreclosure sale. Jladison County vu. Care, 58, 


“here a tax certificate has been foreclosed and deed made to the 
purchaser's assignee, the remedy of the former owner to set aside 
the deed on the grounds that summons in the foreclosure action 
was not in fact served and that the land was not properly listed 
for taxation and was insufficientty described, is by motion in the 
original cause and not by independent action, there being no allega- 
tion of fraud or any other ground of equitable relief, since, if the 
cause be treated as a suit fo remove cloud upon title, if would be 
necessary to vacate the judgment in the foreclosire proceedings, 
and plaintiff's contention that he could not proveed by motion 
in the original cause because the grantee in the foreclosure deed 
Was not a party to the original suit cannot be sustained, since the 
erantee is in privity with the foreclosure judgment and its validity 
could be attacked by motion in the cause after notiee to the parties 
and their privies. Deris v. Brignvai, 680. 


4. The proper procedure to set aside a judgment entered in favor of 


the county in an action aguinst the owner for taxes is by motion 
in the original cause, and where such judgment has been set aside 
upon motion after notice to the parties, the owner, in an action to 
remove cloud upon tithe, is entitled to judgment canceling the tax 
deed, C. S., 1745. the judgment for the taxes having been set aside 
and the owner having paid into court the amount of the taxes plus 
interest. Gaeler v. Auburn-Asherille Co, 683. 


). Where a county has bid in certain property at a tax foreclosure sale 


and has assigned its bid to a third party. the assignee may be made 
a party to the action upon a motion in the cause by the owner to 
set aside the judgment for the taxes. Tbid. 


TELEGRAPH COMPANIES. 


A 


Liability for Negligence in Transmitting or Delivery of Telegrams, 
d Measure of Pamayes 
1. Plaintiff brought action against the defendant felezraph company 


to recover damages for its negligent failure to deliver plaintiff's 
telegram accepting an offer of a teaching position. Phe defendant 
contended that the plaintiff was entitled to nominal damages at 
Most oh the ground that there was no valid contract in that the 
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acceptance was not in the exact terms of the offer, and that the 
county school superintendent had not approved the officer's appoint- 
ment, The jury apswered the issue as to damage in the plaintiff's 
favor: Held, the issue. unobjected to, embraced the question of 
whether there was a valid contract, and the evidence cannot be held 
insufticient as a matter of law fo support an inference that the 
diserepancy between the offer and acceptance was of an immaterial 
matter: and it appearing that the offerer had authority to employ 
teachers subject to the approval of the county superintendent, and 
had conferred with the superintendent regarding the offer in ques- 
tien, the jury could infer that the offerer had at least implied 
authority to make the contract. Jolley vu. Telegraph Co,, 1386, 


TELEPHONE COMPANTES—Liability to customer injured by lightning ¢com- 
ing over wires see Electricity A a 1. 


TENANTS IN COMMON. 
B Actions for Waste. 
« AUotment and Partition as a Defense 
1. One tenant in common may sue another for waste, and while a 
tenant in common is usually entitled to an allotment of that 
part of the common property on which tn good faith he has made 
improvements and to have its value assessed as if no improvements 
had been made, where suit has been entered against one tenant in 
common by his cotenants to recover damages for the ponding of 
water upon the land and for waste in cutting trees thereon, and 
pending the action the defendant institutes proceedings in partition, 
and the action for waste is first upon the calendar: Held, the trial 
court’s refusal to limit the action for waste to the issue of title 
and upon determination of the issue to have the land partitioned 
is net error, and the faet that the proceedings for partition is 
pleaded as a further defense does not affect the allegation in the 
complaint. C. S., 891. Daniel vv. Power Co., 2TH. 


THREATS see Blackmail. 


TRIAL. (Of criminal cases see Criminal Law I, of particular actions see 
Particular Titles of Actions.) 


C Conduct and Course of Trial. 

a Arguments and Conduct of Counsel 

1. Plaintiff is entitled to question jurors in good faith relative to their 
connections with liability insurance companies. Johnson v. Transfer 
Co,, 420. 

D Taking Case or Question from Jury. 

a Nonsuit, (Operation as bar to subsequent action see Judgments IL a. 
as affecting limitations see Limitation of Actions Bg, Death Bas; in 
nevligence cases see Negligence D ¢.) 

1. On a motion as of nonsuit all the evidence, whether offered by the 
plaintiff or elicited from defendant's wituesses, is to be considered 
in the light most favorable to the plaintiff, and he is entitled to 
every reasonable intendment thereon and every reasonable inference 
therefrom. C. 8., 567. Lynch v. Tel. Co., 252. 
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2. On a motion as of nonsuit the evidence is to be considered in the 
light most favorable to the plaintiff. C. S., 567. Thigpen v. Ins. Co., 
vol, 

b Directed Verdict 

1. A directed verdict may not be given in favor of a party upon whom 
rests the burden of proof, nor may the court ins:ruct the jury to 
answer the issue in his favor if they found the facts to be as all 
the evidence tended to show if the evidence on a material aspect of 
the case is uncertain, /eCoy ve. Trust Co., 721; Trust Co. v. Tins. 
Co., T64. 


Ic Instructions. 
¢ Form, Requisites and Sufficiency of Instructions 
1. Although it is not required by law that the trial judge should state 
the contentious of the parties te the jury, C. 8., 364, the practice 
has grown up in our courts as a helpful and accepted procedure, 
and a fair statement of the contentions of a party will not be held 
for error upon exception. Trust Co. v. Ins. Co., 282. 


2, Where in an action for breach of contract the defendant desires more 
specific instructions as to the measure of damages he should aptly 
tender a request therefor. Marwell v. Distributing Co., 309. 


3. Failure to instruct the jury as to the burden of proof affects a sub- 
stantial right and will be held for error even in the absence of a 
request for instructions. Furst v. Taylor, 603. 


4. The failure of the trial court to define and explain rhe terms “prox- 
imate cause,” “burden of proof,’ “greater weight of the evidence” 
in his charge to the jury in an action against «n employer for 
negligent injury, will not be held for error where the simplicity of 
the case renders such explanations unnecessary and it is apparent 
that the jury could not have misunderstood the meaning of the 
expressions used when applied to the evidence. Watthews v. Lum- 
ber Co., 725. 

g Construction of Instructions 

1. The charge to the jury will be construed as a whole, and where it 
is free from error upon such construction an exception thereto will 
not be sustained. Collins v. Electric Co., 320. 


h Additional Instructions and Redeliberation by Jury 

1. In this case the jury was excused from Thursday until the following 
Tuesday while having the case under consideration. Upon resuming 
deliberations, the foreman inquired of the attending officer whether 
the judge would not again read his charge. The court was not 
informed of the request and did not reread his charge, but gave 
additional instruction upon request of defendant's counsel in the 
absence of plaintiff's counsel: Held, the plaintiff is entitled to a 
new trial upon his appeal from an adverse verdict, it being apparent 
that the minds of the jury needed refreshing in regard to the evi- 
denee and law under the facts disclosed by the record. Burns v, 
Laundry, 145. 


2. All parties properly in court are charged with notice of proceedings 
While the action is pending and the court in session, and the court 
While in regular session may, except in certain cases, give additional 
instructions in the absence of counsel. Jbid. 
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F Issues. 
a Form and Sufficiency 
1, Where the issues submitted are sufficient in form and substance to 


present all phases of the controversy to the jury an exception 
thereto will not be sustained. Power Co. v. Richards, T72. 


c Tender of Issues 


1. The trial court’s refusal to submit issues tendered will not be held 
for error where there is no supporting evidence and the issues are 
not material to the trial. C. S., 584. Norfleet v. Hall, 578. 


2. The refusal to submit issues tendered is not error when the issues 
tendered are not raised by the pleadings, C. 8., 582. Jfotor Co. v. 
Beicher, 769. 


G Verdict. 
c Acceptance of Verdict by Court 

1. Before a verdict is complete it must be accepted by the court, and 
where the verdict is inconsistent or conflicting the court may give 
additional instructions and direct the jury to again retire and bring 
in a proper verdict, and the court’s action in so doing will not be 
held for error where such additional instructions do not contain any 
expression as to how the issues should be answered, but only ex- 
plain the inconsistency and direct its correction. Baird v. Ball, 

469. 


H_ Trial by Court. 


b Findings of Fact. (Review of findings of fact see Appeal and [Error 
J 4@y) 


1. The decision of the court upon an issue of fact should be in writing 
and should contain a separate statement of the facts and the con- 
clusions of law. C. 8., 569. Walker v. Walker, 210. 


USURY. 
A Usurious Contracts and Transactions. 
b Effect and Liabilities for Usury 
1. Defendant executed a note to the plaintiff, which note was renewed 
from time to time, usurious interest being charged and voluntarily 
paid upon the renewals. The plaintiff brought suit on the last re- 
newal note more than two years after the charge of usurious in- 
terest: Held, although the defendant’s counterclaim for the penalty 
for usury was barred by C. 8., 442, subsection 2, the defendant was 
entitled to a forfeiture of the interest under C. S., 2306, but was 
not entitled to have the amount of interest paid applied on the 
principal of the note, and the plaintiff was entitled to recover the 
amount of the note sued on without interest. Trust Co. v. Redwine, 
125. 
C Actions. (Limitations of actions to recover for usury see Limitation of 
Actions A a 1, 2.) 
a Pleadings 
1. Our usury statute will be strictly construed, and usury must be 
pleaded. Dizon v. Osborne, 480. 
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( Modification or Rescission of Contract. 


ad By Acts or Agreement of Parties 


1, Defendant was under obligation to purchase certain lands at plain- 


tiffs option at any time within one year. At defendant's request 
the agreement was extended for a year in erder to give defendant 
time to dispose of the Jot, and a memorandum of the extension 
was made on the bottom of the agreement: J/e/d, the defendant 
Was not relieved of his obligation under the agreement by plaintiff's 
failure to insist on performance within the time stipulated in the 
original agreement, the modification of the agreement being at 
defendant's request and by agreement with him. Dirson c. Realty 
Co,, 521. 


EF Remedies of Vendor. 


e Action for Danayes 


1. Detendant gave plaintiff a written agreement to repurchase certain 


VENUE. 


land at the contract price within a year if the plaintiff should be 
dissatisfied with the lot. In the plaintiff's action to recover for 
defendant's refusal to repurchase the land in accordance with the 
agreement there was evidence that plaintiff demanded that defend- 
ant repurchase the land, and that plaintiff was ready, able and 
Willing to execute a deed therefor: Hfeld, the evidence was sufficient 
to be submitted to the jury. Dirson v. Realty Co., 521. 


(In criminal Cases see Criminal Law D d.) 


A Nature and Subjeet of Action. 
b Actions Against Public Officers 


1. Upon findings of clerk, approved by the court, that defendants were 


deputy sheriffs and that the action was to recover for alleged 
negligence in the performance of their duties, the clerk's order 
removing the action to the county of defendants’ residence is 
affirmed. Aanipe ve. Kendrick, T95. 


¢ Transitory Actions and Residence of Parties 


1. Where a foreign corporation has submitted to domestication in this 


State by filing its certificate of incerporation with the Secretary 
of State and by otherwise complying with the provisions of C. S,, 
1i81, and hus designated a certain county in this State as the 
location of its principal office and has filed a certified copy of its 
certificate of incorporation in the office of the Glerk of the Superior 
Court of sueh county: eld, it thereby acquires the right to sue 
and be sued in the courts of this State as a domestic corporation, 
C. S., 466, and where it brings action on a note in the county of its 
desigitited residence the defendants are not entitled to removal 
to the county of their residence as a matter of right. C. S., 469, 
463, 464. Smith-Douglass Co, v. Honeycutt, 219; Xmith-Douglass 
Co. rv. Batley and Co,, 221. 


2. Where a corporation institutes an action for damages in the county 


in Which it maintains its principal place of business the denial of 
defendant's motion for removal to the county of its residence is 
properly denied, C. 8., 469. Oi Co. v. Fertilizer Co., 362. 
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3. Where a foreign insurance corporation has fully complied with the 
provisicns of C. 8., 6411, and has moved its head office to this 
State and has dumesticated here, it acquires the right to sue and be 
sued in the courts of this State as a domestic corporation, C. &., 
466, 467, 468, 469, and where it brings a transitory action in the 
county of its residence the defendants are not entitled to removal 
to the county of their residence as a matter of right, for although 
(. S., 1181, excludes insurance companies from its operation, the 
statutes will be construed in relation to their subject-matter, and 
the exception in C. 8S., 1181, being because insurance companies are 
exclusively dealt with elsewhere. /nrs, Co. v. Lawrence, TOT. 


WAR RISK INSURANCE—Right to proceeds of, see Insurance N a 35, 


WILLS. 
B Contracts to Devise. 
b Actions to Recover for Breach of Coutract to Devise 


1. Evidence tending to show that deceased was a bachelor and an old 
man and induced plaintiff to sell his lands and buy other lands 
as tenant in common with deceased, that plaintiff moved his family 
to the lands thus bought and lived with deceased as a member 
of the family, worked the lands and supported and took care of 
deceased in his old age, with testimony of declarations by the 
deceased tending to show that deceased had agreed to devise and 
bequeath plaintiff all his property in consideration of plaintiff's 
periormance of his agreement, is held to show a definite contract 
by deceased to devise his property to plaintiff, and upon the death 
of the deceased intestate, is sufticient to be submitted to the jury 
in plaintiff's action against deceased's administrator for breach of 
the contract. Hager v. Whitener, 747. 


2. Statute of frauds is not applicable to action to recover for breach 
of contract to devise. Jbid. 
ec Measure of Damages 
1. In an action against the administrator of a deceased for breach of 
the intestate’s contract to devise and bequeath all of his property 
to plaintiff, the measure of damages is the fair market value of the 
intestate’s property at the time of his death. Hager v. Whitener, 
747. 
D Probate and Caveat. (Probate jurisdiction of clerk see Clerks of Court 
C ¢.) 
m Costs and Attorneys Fees 


J. An order allowing fees for attorneys for caveators out of the estate 
pending further proceedings after a mistrial in the caveat proceed- 
ings is erroneous. Zn re Will of Howell, 487. 
KE Construction and Operation. 
a General Rules of Construction 
1. A devise will be construed to be in fee unless a contrary intention is 
plainly expressed in the will, C. S., 4162, and the fee generally 


passes upon a devise of the proceeds of Jand when an intention 
to separate the income from the principal is not expressed, or 
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where the devise is general and the deyisee is giver. the power of 
disposition, or a limitation over is made of such part as may not 
be disposed of by the first taker. Hamobright v, Carroll, 496. 


2. Although the intent of the testator as gathered from the whole in- 


strument is controlling in the interpretation of a will, where there 
is no ambiguity in the language of the will it must be given effect. 
Paul v. Willoughby, 595. 


3. A devise will be construed to be in fee simple unless én intention to 


convey an estate of less dignity is apparent from the will, CG. &., 
4162, and regard will be had to the natural objects of the testa- 
tors bounty. and the testator's intention as gathered from the 
whole instrument will be given effect unless it is coutrary to some 
rule of law or public policy. Jolley v. Humphries, 672. 


Estates and Interests Created 


1. The testator devised the remainder of his property to his three chil- 


dren and one grandchild, to be equally divided among them, with a 
later clause directing the executors to hold the share of the grand- 
child in trust and give her the proceeds from the estate until in 
their Judgment she is able to manage it wisely herself, “but should 
she die without children, then what remains of ber share becomes 
a part of my estate and is to be divided equally arnaong my chil- 
dren,” Held, the grandchild takes a fee in the property upon the 
termination of the trust, the first clause devising the land to the 
children and grandchild in fee, and the second clause not being 
inconsistent with the fee to the grandchild, there being no certain 
and express terms limiting it to a life estate, and the phrase ‘what 
remains of her share” connotating that nothing may remain and 
implying unrestricted power of disposition. Hamobright v. Carroll, 
496. 


2. A fee may be limited after a fee by executory devise, but no re- 


mainder may be limited after a grant of an estate in fee simple, 
and where a devisee is devised certain lands in fee with power of 
disposition, and not merely a life estate with a naked power of 
disposition, with a limitation over of what remains of the estate to 
others if she should die without children, the devise conveys the 
absolute fee simple to the first taker, and the purporzed limitation 
aver is void, there being no estate which the testator could limit 
over as a remainder. J/bdid. 


3. A devise to the testator’s daughter “for her sole and separate use and 


benefit during the period of her natural life, and at her death to 
descend to the legal heirs of her body, if any, and if she should leave 
no legal heirs of her body surviving her" then to the other children 
of the testator, is held to convey the defeasible fee to the testator’s 
daughter, and where the daughter leaves her surviving an illegiti- 
mate child such child is her legal heir, N. C. Code, 1654, and is 
entitled to the property as against the other children of the testa- 
tor claiming under the will, although the child was born prier to 
the execution of the will. Paul v. Willoughby, 595. 


4, The testator devised three tracts of land to his wife, each tract 


being described separately and the words of disposition being pre- 
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fixed to each description, and after the description of the third 
tract the will contained the following words: “to have and to hold 
the afore described real estate during the term of her natural 
life and at her death” to the testator’s daughter. A later item 
devised the third tract to the daughter subject to the wife's life 
estate. Held, the words ‘‘afore described real estate’ applied only 
to the tract immediately preceding, and the limitation over to the 
daughter applied only to the third tract, and the wife took the first 
two tracts in fee simple. Jolley v. Humphries, 672. 


WITNESSES—Impeaching, corroborating, etc. see Evidence D f, Criminal 
Law Gr; Competency of wife to testify in action in which husband is a 
party see Husband and Wife F ec, testimony of communications between 
husband and wife see Criminal Law G p;: testimony of transactions with 
decedent see Evidence D b. 


WORKMEN’S COMPENSATION ACT see Master and Servant F. 


